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2  Gila  Valley  Irr.  Dist.,  et  dl. 

In  the  District  Court  of  the  United  States 
for  the  District  of  Arizona 

Globe  Equity  No.  59 
THE  UNITED  STATES  OF  AMERICA, 

vs. 
GILA  VALLEY  IRRIGATION  DISTRICT,  et  al. 

PETITION  TO  REVIEW  ACTION  OF 
WATER  COMMISSIONER 

Come  now  Gila  Valley  Irrigation  District,  an  irri- 
gation district  organized  and  existing  under  the 
laws  of  the  State  of  Arizona  and  embracing  lands 
in  Graham  County,  Arizona,  Franklin  Irrigation 
District,  an  irrigation  district  organized  and  exist- 
ing under  the  laws  of  the  State  of  Arizona  and  em- 
bracing lands  in  Greenlee  County,  Arizona,  Roy  A. 
Layton,  Milton  Lines  and  William  Waldrom,  as 
directors  of  said  Gila  Valley  Irrigation  District, 
and  individually,  as  land  owners  in  said  Gila  Val- 
ley Irrigation  District,  Roy  D.  Williams  and  J.  D. 
Wilkins,  as  officers  of  Franklin  Irrigation  District, 
and  individually,  as  land  owners  within  said  Frank- 
lin Irrigation  District,  (all  being  defendants  named 
in  the  Decree  entered  herein  on  the  29th  day  of 
June,  1935),  and,  being  aggrieved  by  the  actions 
and  orders  of  the  Water  Commissioner  hereinafter 
named,  in  their  own  behalf  and  in  behalf  of  all 
other  owners  of  lands  within  said  Districts  and 
using  waters  from  the  Gila  River  under  the  pro- 
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visions  of  said  decree,  respectfully  show  the  Court 
as  follows: 

I. 
That  heretofore,  on  or  about  the  12th  day  of 
November,  1935,  this  Court  appointed  Charles  A. 
Firth  as  Water  Commissioner,  pursuant  to  the  pro- 
visions contained  in  said  decree,  and  the  said 
Charles  A.  Firth  ever  since  has  been,  and  now  is, 
the  duly  qualified  and  acting  Water  Commissioner 
under  said  decree.  [205] 

II. 

That  these  petitioners,  and  all  persons  for  whom 
this  petition  is  filed  as  hereinbefore  set  forth,  are 
aggrieved  by  the  actions  and  orders  of  said  Water 
Commissioner,  in  the  following  particulars: 

That  said  decree,  in  Article  VIII,  Subsec.  (2), 
provides  in  part : 

"(2)  That  on  the  first  day  of  January  of 
each  Calendar  year,  or  as  soon  thereafter  as 
there  is  water  stored  in  the  San  Carlos  Reser- 
voir, which  is  available  for  release  through  the 
gates  of  the  Coolidge  Dam  for  conveyance  down 
the  channel  of  the  Gila  River  and  for  diversion 
and  use  on  the  lands  of  the  San  Carlos  Project 
for  the  irrigation  thereof,  then  the  Water  Com- 
missioner, provided  for  herein,  shall,  to  the 
extent  and  within  the  limitations  hereinafter 
stated,  apportion  for  the  ensuing  irrigation  year 
to  said  defendants  from  the  natural  flow  of  the 
Gila  River  an  amount  of  water  equal  to  the 
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above  described  available  storage,  and  shall  per- 
mit the  diversion  of  said  amount  of  water  from 
said  si  ream  into  the  canals  of  said  defendants 
for  the  irrigation  of  said  upper  valleys  lands 
in  disregard  of  the  aforesaid  prior  rights  of 
plaintiff  used  on  lands  below  said  reservoir; 
the  diversion  of  said  amount  of  water  by  said 
defendants  to  be  in  accord  with  the  priorities 
as  between  themselves  stated  in  said  Priority 
Schedule  and  for  the  irrigation  of  the  lands 
covered  by  the  rights  accredited  to  said  defend- 
ants in  said  Priority  Schedule  and  the  quantity 
of  water  permitted  to  be  taken  by  said  defend- 
ants in  disregard  of  prior  rights  of  the  United 
States  below  is  in  addition  to  and  not  exclusive 
of  the  rights  of  said  defendants  to  take  from 
the  stream  in  the  regular  order  of  their  priori- 
ties as  shown  by  the  Priority  Schedule,  but  of 
course  within  the  duty  of  the  water  limitations 
of  this  decree;  that  if  and  when  at  any  time  or 
from  time  to  time  in  any  year,  water  shall  flow 
into  said  reservoir  after  said  date  of  first  ap- 
portionment and  shall  be  stored  there  and  be- 
come added  to  the  available  stored  water  in 
said  reservoir,  the  said  commissioner  shall  make 
further  and  additional  apportionments  to  said 
defendants  of  the  natural  flow  of  said  stream 
as  the  same  is  available  at  the  diversion  points 
of  said  defendants,  which  said  apportionments 
shall  in  turn  correspond  with  and  be  equivalent 
in  quantity  to  the  amount  of  such  accessions  or 


vs.  United  States  of  America  5 

newly  available  stored  water  supply;  that  in 
calculating  apportionments  of  the  stored  water 
supply  the  Water  Commissioner  shall  make 
appropriate  deductions  for  losses  for  evapora- 
tion, seepage  or  otherwise  that  may  be  suffered 
between  the  time  of  the  apportionment  and  that 
of  the  drversion  of  a  corresponding  quantity  of 
water  from  the  stream;  that  such  apportion- 
ments, corresponding  with  net  accessions  dur- 
ing each  annual  period  after  first  apportion- 
ment, shall  be  made  by  said  Water  Commis- 
sioner at  least  as  frequently  as  once  per  calen- 
dar month  (provided  accessions  to  stored  sup- 
ply have  occurred  during  that  period)  and  at 
such  more  frequent  intervals  as  the  conditions 
in  his  judgment  may  demand- ". 

That  said  decree  is  a  consent  decree,  and,  as  an 
in-  [206]  ducement  and  consideration  for  entering 
into  the  same  and  consenting  thereto,  it  was  in- 
tended and  agreed  by  the  parties  thereto  that  said 
decree  should  provide,  and  it  does  provide,  that 
apportionments  of  the  water  which  said  Upper 
Valley  Users  should  be  entitled  to  divert  from  said 
River  and  use  upon  their  said  lands  should  be  made 
as  follows: 

That,  beginning  on  the  first  day  of  January  of 
each  year,  said  Commissioner  should  make  an  ap- 
portionment of  water  to  said  Upper  Valley  Users 
equal  to  all  water  then  stored  in  said  San  Carlos 
Reservoir   and    available    for   release   through   the 
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gates  of  said  Reservoir  for  use  by  the  Lower  Val- 
ley Users,  less  deduction  for  estimated  evaporation ; 
that  thereafter,  and  upon  making  each  additional 
apportionment  to  said  Upper  Valley  Users  during 
the  period  of  said  year,  the  said  Commissioner 
should  take  into  account  and  apportion  an  addi- 
tional amount  of  water  equal  to  all  water  flowing 
into  said  Reservoir  since  the  date  of  the  last  appor- 
tionment, less  an  estimated  allowance  for  seepage 
and  evaporation  and  less  the  amount  of  water 
which,  by  the  terms  of  said  decree,  must  be  deliv- 
ered to  Kenneeott  Copper  Corporation,  Joseph  J. 
Anderson,  Grady  L.  Herring  and  T.  H.  B.  Glasspie. 

III. 

That  the  said  Water  Commissioner  has,  at  all 
times  since  his  appointment,  failed  and  refused  to 
apportion  to  petitioners  and  to  the  other  land  own- 
ers using  waters  from  the  Gila  River,  and  repre- 
sented by  petitioners  as  aforesaid,  the  waters  to 
which  they  were  and  are  entitled  under  and  by 
virtue  of  the  provisions  of  said  decree,  but,  on  the 
contrary,  has  apportioned  and  permitted  the  diver- 
sion and  use  by  petitioners  and  said  land  owners 
of  only  the  amount  of  water  determined  by  said 
Water  Commissioner  as  follows: 

That,  on  January  first  of  each  year,  said  Water 
Commissioner  determines  the  amount  of  water  then 
stored  in  the  [207]  San  Carlos  Reservoir,  and  which 
is  available  for  release  through  the  gates  of  the 
Coolidge  Dam  as  of  that  date,  and,  after  allowing 
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for  estimated  evaporation,  apportions  to  the  Upper 
Valley  Users  named  in  said  decree,  which  includes 
these  petitioners  and  said  land  owners,  an  amount 
of  water  equivalent  to  said  stored  water  then  in 
said  San  Carlos  Reservoir  less  said  allowance  for 
evaporation ;  that  thereafter,  and  from  time  to  time 
during  each  year  after  January  first,  in  making 
subsequent  apportionments  said  Water  Commis- 
sioner takes  into  account  and  makes  apportion- 
ments to  said  Upper  Valley  Users  of  only  such 
additional  waters  as  have  flowed  into  said  Reser- 
voir and  have  remained  therein  and  which  raise 
the  elevations  of  water  within  said  Reservoir  since 
the  date  of  last  apportionment ;  and  that  said  Water 
Commissioner  fails  and  refuses  to  take  into  account 
all  of  the  water  which  has  flowed  into  said  Reservoir 
since  the  date  of  his  last  apportionment  less  the 
water  which,  by  the  terms  of  said  decree,  must  be 
delivered  to  the  defendants,  Kennecott  Copper  Cor- 
poration, Joseph  J.  Anderson,  Grady  L.  Herring 
and  T.  H.  B.  Glasspie,  and  less  estimated  seepage 
and  evaporation. 

IV. 
That  these  petitioners  are  informed  and  believe, 
and  therefore  allege,  that,  had  the  said  Water  Com- 
missioner apportioned  to  the  Upper  Valley  Users 
the  amount  of  waters  which  they  are  entitled  to 
receive  under  and  by  virtue  of  the  terms  of  said 
decree,  as  hereinbefore  alleged,  and  within  the  limits 
of  said  decree,  the  said  Upper  Valley  Users,  includ- 
ing these  petitioners,  would  have  received  appor- 
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tionments  for,  and  have  been  entitled  to  divert  and 
use  from  the  Gila  River,  approximately  one  acre- 
Pool  per  year  for  each  acre  of  land  owned  by  them 
and  described  in  said  decree,  in  addition  to  the 
apportionments  which  were  in  fact  made  to  them 
and  in  addition  to  the  amounts  of  water  actually 
diverted  From  the  Gila  River  and  used  by  them  on 
said  lands.  [208] 

V. 
That  this  petition  is  filed  pursuant  to  the  pro- 
visions of  Article  XII  of  said  decree. 

Wherefore,  these  petitioners,  in  their  own  behalf 
and  in  behalf  of  all  other  owners  of  lands  using 
water  from  the  Gila  River  within  said  Irrigation 
Districts,  respectfully  pray  the  Court,  that  it  will 
review  the  actions  and  orders  of  said  Water  Com- 
missioner hereinbefore  complained  of,  and  that  it 
will  order  said  Water  Commissioner  to  make  ap- 
portionments of  water  to  these  petitioners  and  to 
the  users  of  water  within  said  Districts,  as  provided 
in  said  decree  and  set  forth  in  this  petition. 

RALPH  W.  BILBY 
T.  K.  SHOENHAIR 
CLEON  T.  KNAPP 
JAS.  P.  BOYLE 
B.  G.  THOMPSON 

Attorneys  for  Petitioner. 
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State  of  Arizona, 
County  of  Pima — ss. 

Roy  A.  Layton,  being'  first  duly  sworn,  deposes 
and  says:  That  he  is  one  of  the  petitioners  named 
in  the  foregoing  petition;  that  he  has  read  said 
petition  and  knows  the  contents  thereof,  and  that 
each  and  all  of  the  allegations  contained  in  said 
petition  are  true,  in  substance  and  in  fact,  save 
and  except  those  matters  therein  alleged  upon  infor- 
mation and  belief,  and,  as  to  those  matters,  he  be- 
lieves them  to  be  true ;  that  affiant  makes  this  veri- 
fication in  his  own  behalf  and  in  behalf  of  all  the 
other  petitioners  named  in  said  petition. 

ROY  A.  LAYTON 

Subscribed  and  sworn  to  before  me  this  1st  day 
of  July,  1939. 

[Notarial  Seal]  J.  G.  LITTLEFIELD 

Notary  Public. 
My  commission  expires: 
January  14,  1942.  [209] 

[Endorsed] :  Service  of  a  Copy  of  the  within 
petition  upon  me  is  hereby  acknowledged  this  1st 
day  of  July,  1939.  C.  A.  Firth,  Water  Commis- 
sioner. 

[Endorsed]:   Filed  Jul.  5,  1939.  [210] 
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[Title  of  District  Court  and  Cause.] 

ANSWER  OF  PLAINTIFF  TO  PETITION  TO 
REVIEW  ACTION  OF  WATER  COMMIS- 
SIONER. 

Comes  now  the  United  States  of  America,  plain- 
tiff in  the  above  entitled  action,  and,  without  waiv- 
ing its  motion  heretofore  filed  asking-  that  the  peti- 
tion to  review  action  of  Water  Commission  be 
made  more  definite  and  certain,  answering  the  peti- 
tion heretofore  filed  to  review  the  action  of  Water 
Commissioner,  Charles  A.  Firth,  denies  and  alleges 
as  follows: 

I. 

Denies  the  allegations  contained  in  paragraph  I 
of  said  petition,  except  that  it  is  admitted  that 
Charles  A.  Firth  was  appointed  Water  Commis- 
sioner on  or  about  November  12,  1935,  and  that  he 
has  been  the  qualified  and  acting  Water  Commis- 
sioner since  January  1,  1936,  and  that  he  now  is 
such  commissioner. 

II. 

Denies  all  of  the  allegations  contained  in  para- 
graph II,  except  that  it  is  admitted  that  the  decree 
therein  referred  to  contains  the  provisions  as  set  out 
in  said  paragraph. 

III. 

Denies  the  allegations  contained  in  paragraph 
III,  and  alleges,  on  information  and  belief,  that 
the  Water  Com-  [211]  missioner  has,  at  all  times 
since  his   appointment,   apportioned   and  diverted 
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waters   of  the   Gila  River  to  these  petitioners  in 
accordance  with  the  provisions  of  said  decree. 

IV. 

As  to  the  allegations  of  paragraph  IV,  on  infor- 
mation and  belief,  plaintiff  denies  that  the  upper- 
valley  water  users  have  not  received,  and  are  not 
now  receiving,  the  water  they  were,  or  are,  entitled 
to  under  the  terms  of  said  decree  but,  on  the  con- 
trary, they  have  heretofore  received  all  the  water 
of  the  Gila  River  to  which  they  are,  or  at  any  time 
since  the  entering  of  said  decree  have  been,  entitled 
under  the  terms  thereof. 

Wherefore,  plaintiff  prays  for  an  order  denying 
said  petition  to  review  action  of  Water  Commis- 
sioner and  dismissing  the  same. 

F.  E.  FLYNN 

United  States  Attorney. 

State  and  District  of  Arizona, 
County  of  Maricopa — ss. 

F.  E.  Flynn,  being  first  duly  sworn,  deposes  and 
says,  that  he  is  the  duly  appointed,  qualified  and 
acting  United  States  Attorney  for  the  District  of 
Arizona,  and  as  such  is  attorney  for  plaintiff  herein ; 
that  he  has  read  the  petition  to  review  action  of 
Water  Commissioner  filed  herein,  and  knows  the 
contents  thereof;  that  the  matters  and  things  al- 
leged in  said  petition  which  are  denied  in  the  fore- 
going answer  are  untrue  in  substance  and  in  fact 
of  his  own  knowledge,  except  as  to  the  matters  and 
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things  which  are  therein  denied  upon  information 
and  belief,  and  as  to  such  matters  he  believes  it  to 
be  untrue;  that  the  matters  and  things  alleged  in 
said  answer  are  true  in  substance  and  in  fact  of 
his  own  knowledge,  except  as  to  those  matters  and 
things  therein  alleged  upon  information  and  belief 
and,  as  to  such  mallei's  and  things,  he  believes  it 
to  be  true. 

F.  E.  FLYNN 

Subscribed  and  sworn  to  before  me  this  9  day 
of  September,  1939. 

[Seal]  JEAN  E.  MICHAEL 

Deputy  Clerk,  United  States  District  Court.  [212] 

[Endorsed] :  Eeceipt  Is  Acknowledged  of  a  copy 
of  the  within  answer  this  9th  day  of  September, 
1939.  Bilby  &  Shoenhair,  Knapp,  Boyle  &  Thomp- 
son, Attorney  for  Petitioners. 

[Endorsed] :  Filed  Sep.  9,  1939.  [213] 


[Title  of  District  Court  and  Cause.] 

ANSWER  OF  WATER  COMMISSIONER  TO 
PETITION  TO  REVIEW  HIS  ACTIONS 
AND  ORDERS. 

Comes  now,  Charles  A.  Firth,  the  duly  appointed, 
qualified  and  acting  Water  Commissioner  herein, 
and  without  waiving  his  motions  heretofore  filed 
herein  but  specifically  reserving,  relying  and  insist- 
ing upon  the  same,  for  answer  to  the  Petition  here- 
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tofore  filed  to  review  his  act  ions  and  orders  as  such 
Water  Commissioner,  says, — 

I. 

Denies  that  Petitioners,  or  any  of  them,  or  any 
party  named  in  the  decree  as  entered  in  this  cause, 
have  been  or  are  aggrieved  by  the  actions  and 
orders,  or  either,  or  at  all,  of  the  Water  Commis- 
sioner as  alleged  in  lines  21  and  22  of  the  opening 
statement  of  their  Petition,  or  at  all,  but  on  the 
contrary  your  Water  Commissioner  alleges  that 
the  Petitioners,  or  either  or  any  of  them,  have  no 
just  cause  for  complaint  for  the  actions  and  orders, 
or  either  of  them,  or  at  all,  of  said  Water  Com- 
missioner. 

II. 

Admits  that  part  of  paragraph  I  wherein  it  is 
alleged  that  on  or  about  November  12,  1935  Charles 
A.  Firth  was  appointed  Water  Commissioner  pur- 
suant to  the  provisions  contained  in  said  decree, 
but  denies  that  since  said  date  he  has  been  the 
Water  Commissioner,  but  alleges  that  he  has  been 
the  qualified  and  acting  Water  Commissioner  since 
January  1st  1936,  and  has  been  since  said  latter 
date  and  now  is  such  Water  Commissioner.  [214] 

III. 

Denies  that  part  of  paragraph  II  in  lines  3  and 
4  on  page  2,  wherein  it  states  that  these  Petitioners 
are  aggrieved  by  the  actions  and  orders  of  said 
Water  Commissioner,  but  on  the  contrary  alleges 
that  the  Petitioners,  or  any  of  them,  have  no  jusl 
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cause  for  complaint  on  account  of  the  actions  and 
orders,  or  either,  or  at  all,  of  said  Water  Commis- 
sioner;  Admits  that  said  decree,  in  Article  VIII, 
Bubsec.  (2),  provides  in  part  the  language  as  set 
forth  in  linos  8  to  31  inclusive  on  page  2;  Alleges 
he  is  without  knowledge  or  information  sufficient 
to  form  a  belief  as  to  the  truth  of  the  averment 
''That  said  decree  is  a  consent  decree",  as  set  forth 
in  line  32  on  page  2. 

Without  waiving  his  motion  to  Strike  heretofore 
filed  herein,  but  specifically  reserving,  relying  and 
insisting  upon  the  same  your  Water  Commissioner 
alleges  he  is  without  knowledge  or  information  suf- 
ficient to  form  a  belief  as  to  the  truth  of  the  aver- 
ment as  set  forth  beginning  in  line  32  on  page  2 
and  ending  in  line  3  on  page  3  of  paragraph  II 
reading  as  follows, — 

"and,  as  an  inducement  and  consideration  for 
entering  into  the  same  and  consenting  thereto, 
it  was  intended  and  agreed  by  the  parties  there- 
to that  said  decree  should  provide," 

and  therefore  denies  the  same;  Admits  that  it  does 
provide  what  is  set  forth  in  said  decree;  Denies  that 
apportionments  of  the  water  which  said  upper  valley 
users  should  be  entitled  to  divert  from  said  Eiver 
and  use  upon  their  said  lands  should  be  made  as 
set  forth  in  lines  7  to  20  inclusive  on  page  3. 

IV. 

Denies  that  part  of  paragraph  III  on  page  3  of 
the  petition  beginning  with  line  22  and  ending  with 
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the  word  " decree"  in  line  27;  States  that  the  al- 
leged manner  in  which  said  Commissioner  makes 
apportionments  as  set  forth  beginning  with  the 
word  "but"  in  line  27  on  page  3  to  the  end  of 
paragraph  3  on  page  4  of  said  petition,  is  vague, 
indefinite  and  ambiguous  and  [215]  therefore  the 
allegations  therein  set  forth  are  denied,  but  alleges 
that  the  said  decree  provides,  and  your  Water  Com- 
missioner has  heretofore  made,  and  is  now  making, 
apportionments  of  the  stored  waters  of  the  San 
Carlos  Reservoir  to  Petitioners  in  the  following 
manner,  to-wit, — 

First  Apportionment. 
Section  2  of  article  VIII  on  page  106  of  the  de- 
cree provides  in  part  as  follows : 

"That  on  the  first  day  of  January  of  each  Cal- 
endar year,  or  as  soon  thereafter  as  there  is 
water  stored  in  the  San  Carlos  Reservoir,  which 
is  available  for  release  through  the  gates  of  the 
Coolidge  dam  for  conveyance  down  the  chan- 
nel of  the  Gila  River  and  for  diversion  and 
use  on  the  lands  of  the  San  Carlos  project  for 
the  irrigation  thereof,  then  the  Water  Commis- 
sioner, provided  for  herein,  shall,  to  the  extent 
and  within  the  limitations  hereinafter  stated, 
apportion  for  the  ensuing  irrigation  year  to  said 
defendants  from  the  natural  flow  of  the  Gila 
River  an  amount  of  water  equal  to  the  above 
described  available  storage"  *  *  *  * 
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In  order  to  determine  the  amounl   of  available 

sirred  water  a  capacity  curve  for  the  reservoir  was 
prepared  showing  the  amounl  of  water  in  storage 
for  each  elevation  of  the  water  surface.  Such  a 
curve  is  computed  by  making  a  contour  map  of  the 
reservoir  basin  and  from  this  map  the  areas  at  dif- 
ferent elevations  can  be  measured  and  the  amount 
of  water  stored  in  the  reservoir  for  any  given  water 
surface  elevation  can  be  detrmined. 

In  order  to  facilitate  the  obtaining  of  these  water 
surface  elevations,  and  to  increase  the  accuracy  of 
such  measurements,  and  to  have  a  permanent  record 
of  such  elevations,  a  water  stage  recorder  has  been 
installed  on  the  dam  which  keeps  a  continuous  graph 
of  the  lake  surface  elevations  at  all  times. 

In  order  to  determine  the  amount  of  water  in 
storage  on  January  1st  of  each  year,  it  is  only 
necessary  to  take  the  elevation  of  the  water  surface1 
as  shown  on  the  recording  graph  for  that  day  and 
Prom  the  capacity  curve  the  amount  of  the  avail- 
able stored  water  can  be  computed.  From  this 
amount  an  appropriate  deduction  is  made  for  losses 
for  evaporation,  seepage  or  otherwise  as  provided 
for  in  this  article.  As  the  evaporation  losses  are 
dependent  upon  climatic  conditions,  the  area  of  the 
lake's  surface  being  exposed  to  these  conditions, 
and  the  time  required  to  divert  a  corresponding 
quantity  of  water  from  the  stream,  the  future 
losses  that  will  take  place  cannot  be  accurately  de- 
termined; so,  therefore,  an  estimate  is  made  based 
on  the  known  conditions  and  past  records  for  the 
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evaporation  losses  which  amount  is  deducted  from 
the  available  water  supply.  Later  as  these  variable 
conditions  become  known  and  the  losses  can  be  more 
accurately  computed,  corrections  are  made  to  the 
original  estimated  losses  and  the  apportionment  is 
increased  or  decreased  accordingly.  No  deduction 
for  seepage  loss  is  made  from  the  first  apportion- 
ment for  the  reason  that  such  losses  generally  [216] 
occur  when  the  water  surface  of  the  lake  is  ascend- 
ing and  additional  lake  bed  area  is  being  covered 
with  water,  and  as  the  first  apportionment  is  based 
on  a  static  condition,  it  is  not  possible  to  estimate 
that  any  losses  will  occur. 

In  making  the  first  apportionment  the  elevation 
of  the  water  surface  and  the  corresponding  amount 
of  available  stored  water  is  shown,  and  from  this 
amount  the  estimated  evaporation  losses  that  will 
occur  is  deducted. 

Additional  Apportionment. 
Section   2  of  the   same  article   further  provides 
in  part: 

"that  if  and  when  at  any  time  or  from  time  i<> 
time  in  any  year,  water  shall  flow  into  said 
reservoir  after  said  date  of  first  apportionment 
and  shall  be  stored  there  and  become  added  to 
the  available  stored  water  in  said  reservoir,  the 
said  commissioner  shall  make  further  and  addi- 
tional apportionments  to  said  defendants  of  the 
natural  flow  of  said  stream  as  the  same  is  avail- 
able at  the  diversion  points  of  said  defendants, 
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which  said  apportionments  shall  in  turn  cor- 
respond with  and  be  equivalent  in  quantity  to 
the  amount  of  such  accessions  or  newly  avail- 
able stored  water  supply"  *  *  * 

In  order  to  determine  when  the  water  flowing 
into  the  reservoir  is  being*  stored  it  must  be  known 
when  there  has  been  an  increase  in  the  amount  of 
available  stored  water.  There  cannot  be  an  in- 
crease in  the  amount  of  stored  water  in  the  reser- 
voir without  there  being  a  corresponding  rise  in 
the  water  surface  elevation,  and  it  is  possible  by 
means  of  water  stage  recorder  to  determine  when 
such  increases  occur  and  the  amount  thereof.  The 
graphs  removed  from  the  water  stage  recorder  on 
the  San  Carlos  reservoir  are  tabulated  and  when- 
ever a  MINIMUM  elevation  is  reached  the  time 
and  elevation  is  noted.  As  the  water  is  being 
stored  the  water  surface  rises  until  a  maximum 
elevation  is  reached  and  the  time  and  elevation 
is  again  noted.  By  means  of  these  two  elevations 
and  the  use  of  the  capacity  curve  the  volume  of 
water  stored  during  that  period  of  time  can  be 
determined.  A  record  is  kept  of  all  such  incre- 
ments of  gain. 

From  the  amount  of  newly  available  stored  wa- 
ter deductions  are  made  for  estimated  additional 
evaporation  losses  which  were  not  included  in  the 
first  apportionment.  These  evaporation  losses  are 
later  computed  and  proper  corrections  are  made 
to  the  amount  previously  apportioned. 
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As  to  seepage  losses;  when  the  water  surface  of 
the  lake  is  rising  and  additional  lake  bed  area  is  be- 
ing covered  with  water,  there  is  a  seepage  loss  into 
the  banks  of  the  reservoir,  which  loss  is  known 
as  "bank  storage"  and  later  if  the  lake  surface 
descends  part  of  this  water  will  return  to  the  lake 
and  be  available  for  release  through  the  dam,  and 
this  return  of  water  is  known  as  "bank  release" 
and  this  increased  amount  of  water  is  then  subject 
to  apportionment  as  other  stored  water.  No  de- 
duction is  made  for  this  seepage  loss  from  the  ad- 
ditional stored  wrater  as  previously  determined  for 
the  reason  that  this  water  going  into  bank  storage 
is  in  addition  to  the  amount  of  water  held  in  stor- 
age in  the  dam  as  determined  by  the  capacity  curve. 
The  amount  of  bank  release  is  measured  by  com- 
paring the  difference  between  inflow  and  outflow 
with  the  change  of  contents  [217]  of  stored  water 
in  the  reservoir.  Inflow  into  the  reservoir  is  a 
total  of  the  inflow  from  the  Gila  River  plus  the 
inflow  of  the  San  Carlos  River  plus  the  rainfall 
on  the  lake.  Outflow  is  the  sum  of  the  releases  at 
Coolidge  dam  plus  the  evaporation  losses.  As  an 
example,  if  1000  acre  feet  of  water  was  the  inflow 
during  any  one  month,  and  the  outflow  was  3000 
acre  feet,  and  the  loss  in  storage  was  only  1500 
acre  feet,  then  there  was  500  acre  feet  more  wa- 
ter available  than  can  be  accoimted  for  and  must 
have  come  from  "bank  release." 

Therefore,  in  making  an  additional  apportion- 
ment   your    Water    Commissi|Oner    determines    as 
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aforesaid  the  increments  of  gain  in  available  stored 
water  of  the  reservoir  since  last  apportionment  was 
made.  To  this  is  added  net  hank  storage  as  mea- 
sured by  bank  release.  From  this  total  is  deducted 
the  evaporation  losses  from  later  date  to  estimated 
time  of  use.  The  difference  would  be  the  amount 
of  water  available  for  apportionment  to  the  defend- 
ants, allowing  them  to  divert  an  equivalent  amount 
of  water  from  the  natural  How  of  the  stream  at  their 
points  of  diversion  in  disregard  of  the  senior  rights 
i      the  plaintiff. 

The  rights  of  the  plaintiff  are  set  forth  in  the 
d  cree.  Certain  of  these  rights  are  a  right  to  di- 
vert the  natural  flow  waters  of  the  Gila  River.  In- 
asmuch as  natural  flow  may  be  defined  as  the  flow 
produced  by  nature  and  that  would  be  there  in 
nature's  own  condition,  the  plaintiff  has  the  right 
to  pass  the  water's  flowing  in  the  rivers  above  the 
dam  through  the  reservoir  to  the  extent  of  its  pri- 
orities, and  to  use  these  waters  for  the  irrigation 
of  its  lands.  Such  waters  passed  through  the  res- 
ervoir as  natural  flow  cannot  be  considered  an  ad- 
dition to  the  stored  water  contents  of  the  reser- 
voir and  therefore  a  like  amount  of  water  cannot 
be  apportioned  to  the  upper  valley  defendants. 

However,  when  the  senior  rights  of  the  plaintiff 
are  being  satisfied  from  the  natural  flow  available 
and  there  is  sufficient  natural  flow  waters  available 
1  satisfy  later  priorities,  the  defendants  are  en- 
titled to  their  share  of  this  natural  flow  on  the  same 
basis  of  priorities  as  is  the  plaintiff. 
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Section  4  of  Article  VIII,  further  provides: 

"That  water  released  at  the  will  of  the  plain- 
tiff and  fur  the  purposes  of  the  plaintiff  from 
the  San  Carlos  Reservoir  at  any  time  after  the 
date  of  this  decree  other  than  for  the  proper  ir- 
rigation of  80,000  acres  of  land  or  its  equiva- 
lent in  the  San  Carlos  project,  shall  be  consid- 
ered as  stored  in  the  San  Carlos  Reservoir  at 
and  after  the  date  of  such  releases,  and  avail- 
able as  a  basis  for  the  above  described  appor- 
tionment of  the  natural  flow  to  said  defendants 
as  it  would  be  if  such  withdrawals  had  never 
been  made." 

Therefore,  at  any  time  that  the  plaintiff  should 
release  water  in  excess  of  the  amount  needed  for 
the  proper  irrigation  of  80,000  acres  of  land  or  its 
equivalent  on  the  San  Carlos  Project,  your  com- 
missioner shall  consider  such  excess  amount  of  wa- 
ter as  stored  in  the  reservoir  and  shall  take  such 
excess  amount  of  water  into  consideration  in  mak- 
ing apportionments  to  the  named  defendants.  [218] 

The  data  for  all  apportionments  are  shown  in 
detail  in  your  commissioner's  Order  of  Apportion- 
ment. When  the  total  amount  of  water  available 
for  apportionment  has  been  shown,  this  amount  is 
divided  by  40,573.75  acres  of  lands  having  water 
rights  established  by  the  decree  under  the  defend- 
ant canal  companies  listed  as  sharing  in  the  appor- 
tionment.   This  apportionment  in  acre  feet  per  acre 
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makes  it  possible  for  each  canal  company  to  read- 
ily del  ermine  its  share  of  the  apportionment, 

Under  Arts.  IX  and  X  of  the  decree  it  is  pro- 
vided that  certain  lands  in  the  Winkelman  valley 
shall  have  apportioned  to  them  an  equal  amount  of 
water  per  acre  as  was  apportioned  to  the  named  de- 
fendants in  the  Duncan  and  Safford  Valleys.  There- 
fore the  apportionment  states  that  a  like  amount  of 
water  in  acre  feet  per  acre  is  apportioned  to  these 
named   Winkelman  valley   lands. 

These  apportionments  of  water  which  are  a  right 
to  divert  from  the  natural  flow  of  the  stream  in 
disregard  of  the  senior  rights  of  the  plaintiff  named 
in  the  decree  are  in  addition  to  and  not  exclusive 
of  their  right  to  divert  in  their  regular  order  of 
priorities  whenever  available,  and  it  is  so  stated  on 
each  apportionment  order.  The  original  copy  of 
each  apportionment  is  filed  with  the  Clerk  of  this 
Court  and  copies  are  sent  to  the  interested  parties. 

V. 

As  to  paragraph  IV  of  said  petition,  without 
waiving  his  motion  to  strike  heretofore  filed  here- 
in, but  specifically  reserving,  relying  and  insisting 
upon  the  same,  your  Water  Commissioner  denies 
that  the  upper  valley  water  users  have  not  received, 
and  are  not  now  receiving,  the  amount  of  water 
they  were,  or  are,  entitled  to  imder  the  terms  of 
said  decree,  but  on  the  contrary  alleges  that  they 
have  heretofore  received  and  are  now  receiving  all 
the  water  of  the  Gila  River  to  which  they,  or  either 
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of  them,  were,  or  are,  entitled  to  under  and  by  vir- 
tue of  the  terms  of  said  decree. 

Wherefore  your  Water  Commissioner  having 
fully  answered  said  petition  prays  an  order  of  this 
court  dismissing  the  same  and  for  his  costs. 

JOHN  C.  GUNG'L, 
Attorney  at  Law 
711  Valley  Bank  Building 
Tucson,  Arizona 
Attorney  for  Water  Commissioner.  [219] 

State  of  Arizona, 
County  of  Pima — ss. 

Charles  A.  Firth,  being  first  duly  sworn,  deposes 
and  says,  That  he  is  the  duly  appointed,  qualified 
and  acting  Water  Commissioner  herein;  That  he 
has  read  the  Petition  filed  herein  and  knows  the 
contents  thereof;  That  he  has  read  the  above  and 
foregoing  answer  and  knows  the  contents  thereof; 
That  the  matters  and  things  alleged  in  said  peti- 
tion and  which  are  denied  in  said  answer  are  un- 
true in  substance  and  in  fact  of  his  own  knowledge, 
except  as  to  the  matters  and  things  which  are  de- 
nied in  said  answer  upon  information  and  belief, 
and  as  to  such  matters  he  believes  them  to  be  un- 
true; That  the  matters  and  things  alleged  in  said 
answer  are  true  in  substance  and  in  fact  of  his 
own  knowledge,  except  as  to  those  matters  and 
things  therein  alleged  upon  information  and  belief, 
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and  to  such  matters  and  things  lie  believes  the  same 
to  be  true. 

CHARLES  A.  FIRTH. 

Subscribed    and   sworn   to   before   me   this   23rd 
day  of  August,  1939  by  Charles  A.  Firth. 
[Seal]  M.  W.  JOHNSTON, 

Notary  Public. 

My  Commission  expires  August  7,  1940. 

[Endorsed]:  Receipt  of  a  copy  of  answer  of 
Water  Commissioner  is  hereby  admitted  this  24th 
day  of  August,  1939.  Bilby  &  Shoenhair.  By:  L. 
Beyer.     Knap]),  Boyle  &  Thompson  M.C.  [220] 

[Endorsed]:     Filed  Aug-.  24,  1939.     [221] 


[Title  of  District  Court.] 

May  1939  Term 

At   Tucson 

EXCERPT  OF  MINUTE  ENTRY  OF 
MONDAY,  SEPTEMBER  25,  1939 

(Globe   Division) 

Honorable  Albert  M.  Sames,  United  States  Dis- 
trict Judge,  presiding. 

[Title  of  Cause.] 

This  case  comes  on  regularly  at  this  time  for 
arguments  of  counsel  as  to  issues  to  be  determined 
on  the  Petition  to  Review  Action  of  Water  Com- 
missioner and  the  interpretation  of  the  decree  en- 
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tered  herein  on  June  29,  1935  in  connection  there- 
with. 

Frank  E.  Flynn,  Esquire,  United  States  Attor- 
ney, appears  for  the  Government,  and  on  motion  of 
the  said  United  States  Attorney, 

It  is  ordered  that  Geraint  Humphreys,  Esquire, 
Chief  Field  Counsel,  Indian  Field  Service,  be  ad- 
mitted to  practice  in  this  Court  specially  in  these 
proceedings. 

Charles  H.  Reed,  Esquire,  appears  as  counsel  for 
the  San  Carlos  Irrigation  District. 

John  C.  Gung'l,  Esquire,  appears  as  counsel  for 
the  Gila  Water  Commissioner. 

Ralph  W.  Bilby,  Esquire,  and  B.  G.  Thompson, 
Esquire,  appear  as  counsel  for  the  petitioners  to 
review  action  of  the  Water  Commissioner,  and 

It  is  ordered  that  Guy  Anderson,  Esquire,  be 
entered  as  associate  counsel  for  petitioners  for  re- 
view. 

It  is  ordered  that  the  answer  of  the  Water  Com- 
missioner as  a  party  to  the  proceedings  on  the  pe- 
tition to  review  action  of  Water  Commissioner  be 
stricken. 

On  stipulation  of  respective  counsel, 

It  is  ordered  that  the  said  United  States  Attor- 
ney be  allowed  to  adopt  as  a  part  of  the  Govern- 
ment's answer  to  the  petition  for  review  the  an- 
swer of  the  Water  Commissioner  heretofore  filed 
herein.  [222] 

Argument  is  now  had  by  respective  counsel  as 
to  the  issues  to  be  determined  on  the  petition  for 
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review  and  the  interpretation  of  the  Decree  in 
connection  therewith. 

And  thereupon  at  the  hour  of  12:00  o'clock  noon 
further  proceedings  herein  are  ordered  continued  to 
the  hour  of  1:30  o'clock  p.m.  this  date,  to  which 
time   respective   counsel   are    excused. 

Subsequently  at  the  hour  of  1:30  o'clock  p.m., 
all  counsel  are  present  and  further  proceedings 
are   had  as   follows: 

Further  argument  is  now  had  by  respective  coun- 
sel as  to  the  issues  to  be  determined  on  the  peti- 
tion for  review  and  the  interpretation  of  the  De- 
cree in  connection  therewith,  and 

The  matter  of  the  interpretation  of  the  Decree 
herein  is  now  submitted  and  by  the  Court  taken 
under  advisement,  and 

It  is  ordered  that  counsel  for  the  petitioners  for 
review  be  allowed  ten  days  within  w7hich  to  file 
their  brief  on  the  interpretation  of  the  Decree  and 
that  the  United  States  Attorney  be  allowed  ten  days 
thereafter  within  which  to  file  the  Government's 
authorities  in  opposition  thereto."  [223] 


[Title  of  District  Court  and  Cause.] 

ORDER  ON  PETITION  TO  REVIEW  ACTION 
OF  WATER  COMMISSIONER. 

The  Court  having  heretofore  considered  the  issues 
raised  by  the  Petition  to  Review^  Action  of  Water 
Commissioner,  heretofore  filed  by  the  Gila  Valley 
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Irrigation  District  and  other  defendants  in  the 
above  entitled  cause,  and  the  Court,  having  re- 
viewed the  action  of  said  Water  Commissioner  in 
respect  of  the  matters  complained  of  and  being 
fully  advised  in  the  law  and  the  premises,  does 
hereby  find  and  conclude: 

I. 

That  the  provisions  of  the  Decree  heretofore  en- 
tered in  the  above  entitled  cause  relating  to  "stored 
water"  are  clear  and  unambiguous. 

II. 

That  "stored  water",  as  referred  to  in  said  de- 
cree and  to  be  considered  by  the  Water  Commis- 
sioner in  making  apportionments  to  the  upper 
valley  users  in  disregard  of  the  priorities  of  the 
lower  users,  as  priorities  are  defined  in  Articles 
V,  VI,  and  VII  of  said  decree,  means  any  water  in 
the  San  Carlos  Reservoir,  impounded  therein  and 
available  for  discharge  to  the  lower  users,  although 
such  water  accumulates  through  failure  of  the  low- 
er users  to  draw  on  the  natural  flow  of  the  stream 
to  the  extent  of  their  priorities;  "accessions  there- 
to" are  all  the  waters  flowing  into  said  Reservoir 
in  excess  of  the  amount  discharged  therefrom  [227] 
at  the  time  of  such  inflow  allowance  being  made 
for  loss  through  evaporation  and  seepage;  and 
"draft  on  stored  water"  is  any  discharge  of  wa- 
ter from  said  reservoir  in  excess  of  the  amount  of 
water  flowing  into  the  same  at  the  time  of  such 
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discharge,  or  any  release  therefrom,  at  the  will  of 
the  plaintiff,  in  excess  of  the  amount  of  water  neces- 
sary to  irrigate  eighty  thousand  acres  of  land,  as 
prescribed  in  said  decree. 

III. 

That  said  decree  does  not  mean,  nor  does  it  pro- 
vide, as  is  contended  by  petitioners,  that  after  mak- 
ing the  first  apportionment  in  January  of  each 
year,  the  Water  Commissioner,  upon  making  ad- 
ditional apportionment  to  said  Upper  Valley  Users 
during  the  period  of  said  year,  should  take  into 
account  and  apportion  an  additional  amount  of  wa- 
ter equal  to  all  water  flowing  into  said  Reservoir 
since  the  date  of  the  last  apportionment,  less  an 
estimated  allowance  for  seepage  and  evaporation 
and  less  the  amount  of  water  which,  by  the  terms  of 
said  decree,  must  be  delivered  to  Kennecott  Cop- 
per Corporation,  Joseph  J.  Anderson,  Grady  L. 
Herring  and  T.  H.  B.  Glasspie. 

IV. 

That  the  manner  in  which  the  Water  Commis- 
sioner is  now,  and  has  heretofore  been,  apportion- 
ing stored  waters  is  correctly  set  forth  in  plaintiff's 
answer  to  said  petition  and  is  in  accordance  with 
the  provisions  of  said  decree. 

.     V. 

That  petitioners  are  not,  and  have  not  been,  ag- 
grieved by  the  actions  of  the  Water  Commissioner 
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in  making  apportionments  of  "stored  water",  and 
that  no  order  should  be  made  compelling  the  Wa- 
ter Commissioner  to  make  apportionments  of  [228] 
water  in  the  manner  requested  in  said  petition. 

Wherefore,  it  is  hereby  ordered,  that  the  prayer 
of  petitioners  for  an  order  instructing  the  Water 
Commissioner  to  make  apportionments  of  water  to 
said  petitioners  and  to  the  users  of  water  within 
said  districts,  as  in  said  petition  requested,  be,  and 
the  same  is  hereby  denied. 

Done  in  open  court  this  22nd  day  of  January, 
1940. 

ALBERT  M.  SAMES, 

District  Judge. 

[Endorsed] :    Filed  Jan.  22,  1940.  [229] 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  is  hereby  given  that  Gila  Valley  Irriga- 
tion District;  Franklin  Irrigation  District;  Roy 
A.  Layton;  Milton  Lines;  William  Waldrom;  Roy 
D.  Williams,  and  J.  D.  Wilkins,  defendants  above 
named,  hereby  appeal  to  the  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit  from  the  Order  on  Pe- 
tition to  Review  Action  of  Water  Commissioner  ren- 
dered in  the  above-entitled  District  Court  in  the 
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above-entitled  cause  on  the  22nd  day  of  January, 
1940. 

Signed:     RALPH   W.   BILBY 
T.  K.  SHOENHAIR 
JAS  P.  BOYLE 
C.  T.  KNAPP 
B.  G.  THOMPSON 

Attorneys  for  Appellants, 
Valley  National  Building, 
Tucson,  Arizona. 

[Endorsed] :    Filed  Mar.  14,  1940.  [230] 


[Title  of  District  Court  and  Cause.] 
STIPULATION 

It  is  herein  and  hereby  stipulated  by  and  be- 
tween counsel  for  plaintiff  and  defendants,  that  in 
making  up  the  designation  of  parts  of  contents  of 
record  on  appeal  and  record  on  appeal  the  Clerk 
of  the  United  States  District  Court,  for  the  Dis- 
trict of  Arizona,  shall  certify  a  copy  of  the  decree 
entered  herein  June  29,  1935,  including  the  stipu- 
lation for  consent  to  the  entry  of  said  decree,  as 
printed  by  the  United  States  Government  Printing 
Office  in  1935  (as  shown  on  the  last  page  thereof), 
along  with  the  record. 

It  is  further  stipulated  that  the  defendants  here- 
in shall  furnish  to  the  Clerk  of  the  United  States 
District  Court  a  copy  of  said  printed  decree  and 
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stipulation,  to  be  certified  by  said  Clerk,  and  will 
also  furnish  to  said  Clerk  four  other  copies  of  said 
decree  and  stipulation,  which  need  not  be  certified. 
It  is  further  stipulated  that  the  said  printed  de- 
cree and  stipulation  shall  not  be  printed  as  a  part 
of  the  record  in  this  case,  but  that  said  decree 
and  stipulation  may  be  considered  by  the  Court  as 
a  part  of  the  record  in  this  case  for  the  purpose 
of  appeal,  and  all  the  parts  of  said  decree  and 
stipulation  which  shall  be  referred  to  in  the  briefs 
shall  be  published  in  the  [235]  appendix  to  such 
briefs. 

Dated  April  6th,  1940. 

KNAPP,  BOYLE  &  THOMPSON, 
B.  G.  THOMPSON, 
ARTHUR  HENDERSON, 

910  Valley  National  Building, 

Tucson,  Arizona. 
BILBY  &  SHOENHAIR, 
RALPH  W.   BILBY, 

610  Valley  National  Building, 

Tucson,  Arizona, 

Attorneys  for  Defendants. 
FRANK  E.  FLYNN, 

United  States  Attorney, 

204  U.  S.  Court  House. 
H.  S.  McCLUSKEY, 

Special   Attorney, 

Ellis  Building, 

Phoenix,  Arizona, 

Attorneys  for  Plaintiff. 
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Approved:     April  18th,  1940. 

ALBERT  M.  SAMES, 

Judge  of  the  District  Court. 

[Endorsed]:     Filed  Apr.  15,  1940.  [236] 


In  the  United  States  District  Court  for  the  District 

of  Arizona 

United  States  of  America, 
District  of  Arizona — ss. 

I,  Edward  W.  Scruggs,  Clerk  of  the  United  States 
District  Court  for  the  District  of  Arizona,  do  here- 
by certify  that  I  am  the  custodian  of  the  records, 
papers  and  files  of  the  said  Court,  including  the 
records,  papers  and  files  in  the  case  of  United 
States  of  America,  Plaintiff,  versus  Gila  Valley 
Irrigation  District,  et  al,  Defendants,  numbered 
E-59-Globe,  on  the  docket  of  said  Court. 

I  further  certify  that  the  enclosed  Decree  en- 
tered June  29,  1935,  being  section  one  of  the  tran- 
script of  record  and  containing  pages  thereof  num- 
bered 1  to  123,  inclusive,  together  with  the  enclosed 
Reporter's  Transcript  of  Proceedings  of  Monday, 
January  22,  1940,  being  section  two  of  the  tran- 
script of  record  and  containing  pages  thereof  num- 
bered 124  to  202,  inclusive,  and  the  attached  pages 
numbered  203  to  237,  inclusive,  being  section  three 
of  the  transcript  of  record,  contain  a  full,  true 
and  correct  transcript  of  the  proceedings  of  said 
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cause  and  all  papers  filed  therein,  together  with 
the  endorsements  of  filing  thereon,  called  for  in  ap- 
pellants' designation  of  the  portions  of  the  record, 
proceedings  and  evidence  to  be  contained  in  the 
record  and  in  the  stipulation  designating  the  con- 
tents of  the  record  filed  in  said  cause  and  made 
a  part  of  the  transcript  attached  hereto,  as  the 
same  appear  from  the  originals  of  record  and  on 
file  in  my  office  as  such  Clerk,  in  the  City  of  Tucson, 
State  and  District  aforesaid. 

I  further  certify  that  the  Clerk's  fee  for  prepar- 
ing and  certifying  to  this  said  transcript  of  record 
amounts  to  the  sum  of  $102.50  and  that  said  sum 
has  been  paid  to  me  by  counsel  for  the  appellants. 

Witness  my  hand  and  the  seal  of  said  Court  this 
20th  day  of  May,  1940. 

[Seal]  EDWARD  W.  SCRUGGS, 

Clerk. 


[Title  of  District  Court  and  Cause.] 

TESTIMONY 

Be  it  remembered,  that  the  hearing  of  the  above 
entitled  matter  having  heretofore  been  set  by  the 
Court,  for  hearing  before  the  Court  without  a  jury, 
for  this  time,  ten  o'clock  a.m.,  Monday,  January 
22nd,  1940,  comes  now  the  United  States  by  Frank 
E.  Flynn,  Esq.,  United  States  District  Attorney, 
and  by  Geraint  Humpherys,  Chief  Field  Counsel, 
Indian  Irrigation  Service;  comes  C.  A.  Firth,  Wa- 
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ter  Commissioner  under  the  Decree,  by  John  C. 
Clung '1,  Esq.,  and  the  defendants  by  their  coun- 
sel, B.  G.  Thompson,  Esq.,  of  Knapp,  Boyle  & 
Thompson,  and  Ralph  W.  Bilby,  Esq.,  of  Bilby  & 
Schoenhair,  and  all  parties  announcing  themselves 
ready,  the  following  proceedings  were  had : 

The  Court:  Gentlemen,  this  was  the  time  fixed 
for  the  tendering  of  the  testimony  that  either  of 
the  parties  desire  to  offer  to  the  Court  on  the  pe- 
tition, before  the  final  order  is  entered  on  the  pe- 
tition for  a  review  of  the  Water  Commissioner. 
Are  you  ready  to  proceed,  Gentlemen  ? 

Mr.  Thompson :  We  are  ready,  your  Honor.  [125] 

The  Court :    The  Government  is  ready  ? 

Mr.  Flynn :     Yes,  your  Honor. 

The  Court :     Very  well,  proceed. 

Mr.  Thompson:  We  would  like  to  proffer  testi- 
mony taken  at  a  former  hearing,  your  Honor. 

Mr.  Bilby:  I  might  state,  your  Honor,  that  that 
testimony  was  taken  in  the  presence  of  Govern- 
ment representatives  and  that  they  have  copies  of 
it,  so  they  are  apprised  of  what  it  is.  I  think  it 
would  save  a  lot  of  time. 

Mr.  Flynn:  As  I  understand  it,  it  is  merely  an 
offer,  and  of  course  we  would  like  to  have  the  rec- 
ord show  our  objections  to  it,  on  the  ground  that 
it  is  immaterial  and  irrelevant.  Of  course,  without 
knowing  what  it  is,  I  am  not  familiar  with  the 
testimony,  and  there  may  be  many  grounds  on  which 
it  is  objectionable  in  addition  to  the  fact  that  it  is 
not  admissible  for  the  purpose  of  varying  or  de- 
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termining  the  judgment  and  decree  of  this  Court, 
that  is,  that  the  judgment  of  this  Court  is  clear 
and  plain  and  therefore  any  oral  testimony  or  any 
testimony  whatsoever  would  be  inadmissible  to  ex- 
plain or  change  it  for  the  purpose  of  interpreting 
the  decree.  That  is  our  objection.  Now,  as  we  say, 
it  might  be  immaterial  for  other  reasons,  but  even 
if  the  testimony  were  admissible  for  that  purpose, 
this  testimony  probably  would  be  objectionable  on 
the  ground  it  would  not  help  to  determine  the  de- 
cree of  this  Court,  which  is  not  ambiguous,  so  we 
would  like  to  reserve  [126]  all  these  objections  and 
exceptions  to  the  offer,  and  it  is  my  understanding 
that  it  is  made  for  the  purpose  of  the  record,  and 
we  have  no  objection  to  it  being  made  in  this  way. 
Of  course,  if  admitted  in  evidence,  we  would  object 
because  we  would  want  an  opportunity  of  cross- 
examination. 

The  Court:  I  understand  your  tender  is  merely 
for  the  purpose  of  making  the  testimony  available 
in  that  form,  if  admitted  by  the  Court  ? 

Mr.  Thompson:    That  is  correct,  your  Honor. 

The  Court :    Merely  as  a  matter  of  tender  1 

Mr.  Thompson:  Your  Honor,  we  understand  the 
Court  has  already  ruled  and  necessarily  found  that 
the  contract  is  unambiguous,  and  the  Court  said  we 
would  have  a  right  to  offer  testimony  and  we  would 
want  to  make  our  offer  of  proof  just  for  the  pur- 
pose of  the  record. 

The  Court:  That  tender  is  sufficiently  clear  for 
your  purposes  for  the  record,  Gentlemen  % 
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Mr.  Thompson:  Well,  I  think  that  we  would 
like  to  have  this  marked  and  then  we  will  refer  to 
the  specific  pages,  some  of  which  was  just  conver- 
sation, which,  as  you  will  recall,  Mr.  Humpherys, 
had  no  part  in  the  testimony. 

(The  Document  was  marked  by  the  Clerk 
Petitioners'  Exhibit  No.  1  for  identification.) 

Mr.  Thompson:  Referring  now  to  the  Petition- 
ers' Exhibit  Number  One  for  Identification,  your 
Honor,  we  want  to  [127]  offer,  to  make  an  offer  to 
prove  certain  facts,  and  in  that  connection  offer 
to  prove  that  if  Mr.  John  L.  Gust,  attorney-at-law 
of  Phoenix,  Arizona,  if  he  were  sworn  and  pro- 
pounded these  questions,  which  appear  on  page  11 
to  and  including  part  of  page  42,  that  he  would 
make  substantially  the  same  answers  in  response 
to  the  questions  there  set  forth,  and  I  presume  that, 
for  the  purpose  of  the  record,  that  the  reporter 
would  merely  copy  from  this  instrument  for  iden- 
tification the  questions  that  appear  here  and  the 
answers  made  by  Mr.  Gust.  Is  that  satisfactory 
to  the  Court  and  counsel? 

Mr.  Flynn :    I  think  so ;  that  is  all  right. 

The  Court :  And  copied  into  the  record,  if  copied 
in,  as  your  offer  of  proof? 

Mr.  Bilby:  That  if  these  questions  were  asked, 
he  would  make  these  answers,  your  Honor. 

Mr.  Flynn:  And  the  record  will  show  our  ob- 
jections to  each  of  those  offers  upon  each  of  the 
grounds  which  I  have  just  stated  ? 
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Mr.  Thompson :    It  is  our  understanding. 

The  Court:     Very  well. 

(Following  is  the  examination  of  John  L. 
Gust  from  Petitioners'  Exhibit  No.  1  for  iden- 
tification) : 

"Examination  of 

JOHN  L.  GUST 
By  Mr.  Bilby: 

Q.    Your  name  is  John  L.  Gust? 

A.    Yes. 

Q.  You  are  an  attorney  practicing  in  Phoe- 
nix? A.    Yes.  [128] 

Q.     And  have  been  for  a  good  many  years? 

A.     About  thirty  years. 

Q.  You  were  practicing  here  prior  to  1924  when 
the  San  Carlos  Act  was  passed  ? 

A.     That  is  correct. 

Q.  Sometime  about  that  time  or  prior  thereto 
you  were  engaged  as  attorney  for  the  Upper  Val- 
ley Irrigation  District,  that  is,  the  Gila  Valley  Ir- 
rigation District  around  Safford? 

A.    Yes,  about  that  time. 

Q.  And  continued  to  represent  them  for  a  num- 
ber of  years,  did  you  not  ?  A.     Yes. 

Q.  During  the  period  covering  the  formation 
of  this  decree? 

A.    Yes,  and  for  some  time  afterwards. 

Q.  And  were  attorney  of  record  for  them  in  the 
suit  that  was  filed  to  determine  priorities  on  the 
river?  A.     I  was. 
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(Testimony  of  John  L.  Gust.) 

Q.  That  is  the  suit  out  of  which  this  decree 
arose  ? 

A.  Yes.  I  may  say  during  the  hearing  or  tak- 
ing of  testimony  that  was  taken  in  that  suit  I  was 
not  personally  present  but  a  member  of  my  firm 
was  and  on  all  other  matters  I  think  I  personally 
participated. 

Q.  You  were  conversant  with  what  was  going 
on  in  the  hearings  all  the  time  ? 

A.     I  was. 

Q.  The  purpose  of  that  suit  was  to  determine 
priorities  primarily?  [129] 

A.  It  was  to  determine  river  rights.  I  don't 
know  whether  to  say  it  would  determine  priorities 
would  cover  the  whole  thing  or  not. 

Q.     That  was  one  purpose?  A.     Yes. 

Q.  After  the  suit  was  instituted  the  matter  of 
taking  testimony  in  order  to  determine  water  rights 
was  referred  to  a  master  ?  A.     It  was. 

Q.     And  considerable  testimony  was  taken? 

A.  Yes,  considerable,  although  the  case  was  by 
no  means  anywhere  near  completed  as  far  as  the 
taking  of  the  testimony  was  concerned. 

Q.  You  kept  in  touch  with  these  proceedings 
through  a  representative  of  your  office  % 

A.  Yes,  Mr.  Divelbess  of  our  firm  attended  ev- 
ery hearing. 

Q.  And  knew  in  substance  what  the  testimony 
had  shown?  A.     Yes. 
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(Testimony  of  John  L.  Gust.) 

Q.  After  those  hearings  had  been  going  on  for 
some  time  and  the  evidence  of  the  respective  par- 
ties had  been  introduced  was  there  a  conference  re- 
garding this  matter  held  in  the  office  of  the  Secre- 
tary of  the  Interior  in  Washington  ? 

A.  I  don't  know  whether  you  would  call  it  a 
conference;  there  was  a  hearing  before  the  Secre- 
tary of  the  Interior. 

Q.     Do  you  recall  about  when  that  was? 

A.  I  can't  give  the  exact  date  but  it  is  of  record 
here  [130]  somewhere.     It  was  in  December,  1930. 

Q.     Did  you  attend  that  ?  A.     I  did. 

Q.  Anyone  else  representing  the  Upper  Valley 
land  owners? 

A.  Mr.  Walter  Ellsworth,  an  engineer,  repre- 
senting them. 

Q.     Mr.  Lynch  was  not  there? 

A.     No,  Mr.  Lynch  was  not  there. 

Q.  Who  else  was  at  the  conference  as  near  as 
you  can  recall?  A.     Mr.  Truesdale  was  there. 

Q.     Representing  whom? 

A.  At  that  time  I  don't  suppose  he  had  the 
same  position,  but  he  was  very  much  in  the  same 
position  that  Mr.  Humpherys  occupied  later.  He 
was  representing  the  San  Carlos  Indians  and  white 
people  also  on  behalf  of  the  Government. 

Q.    Who  else? 

A.  There  were  a  number  of  people  there,  I  don 't 
recall  now  who  actually  were  present  at  that  hear- 
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ing  except  I  know  the  Secretary  of  the  Interior  was 
there. 

Q.     It  was  held  before  him? 

A.  It  was  held  before  the  Secretary  in  person, 
yes. 

Q.     Was  the  solicitor  Mr.  Finney  there  % 

A.  I  have  no  present  recollection  that  Mr.  Fin- 
ney was  there  at  the  time.  He  participated  in  the 
matter  later  and  I  believe  he  was  present  during 
the  hearing  although  perhaps  he  didn't  say  any- 
thing. 

Q.  Can  you  recall  whether  there  were  any  other 
representatives  of  the  government  besides  Mr. 
Truesdale  and  Mr.  Finney  and  the  Secretary  ?  [131] 

A.  I  couldn't  recall  now.  There  were  a  num- 
ber of  people  there. 

Q.  Can  you  state  for  the  record  what  the  pur- 
pose of  that  conference  was  and  what  came  out 
of  it? 

A.  Yes.  For  several  years  prior  to  that  time 
the  Upper  Valley  people  whom  we  represented  had 
been  trying  to  make  a  settlement  of  this  law  suit 
and  those  negotiations  had  been  made  with  Mr. 
Truesdale  as  representing  the  government, — some- 
times there  would  be  others  who  participated  and 
sometimes  to  a  certain  extent  the  San  Carlos  Dis- 
trict representing  the  white  owners  would  partici- 
pate, but  the  discussion  was  almost  exclusively  with 
Mr.  Truesdale  although  we  would  have  conferences 
here  in  Phoenix  with  representatives  of  all  persons 
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present.    We  were  not  able  to  agree  and  I  think  I 
should  state  what  the  point  at  issue  was.  The  gov- 
ernment claimed  quite  a  large  appropriation  for 
the  Indians. 

Q.     Do  you  recall  approximately  how  much? 

A.  I  think  they  claimed — I  think  in  this  final 
decree  they  were  allowed  about  all  they  claimed. 
It  is  somewhere  around  close  to  fifty  thousand  acres, 
I  guess.  We  felt  that  as  far  as  appropriation  was 
concerned  they  had  only  a  very  small  acreage  but 
they  made  the  contention  that  the  creation  of  the 
reservoir  itself  was  a  reservation  from  appropria- 
tion of  sufficient  water  to  irrigate  the  Indian  lands. 
Of  course  they  had  some  authority  for  that  po- 
sition. We  didn't  agree  with  that  [132]  conten- 
tion. We  further  maintained  that  the  passage  of 
the  San  Carlos  Act  under  the  circumstances  and 
the  terms  under  which  it  was  passed  was  a  recog- 
nition of  the  rights  of  the  Upper  Valley  people  as 
they  then  existed  and  we  endeavored  from  the  be- 
ginning to  secure  for  the  Upper  Valley  people  the 
right  to  continue  to  use  the  acreage  that  they  had 
brought  into  cultivation  in  the  way  in  which  they 
had  been  accustomed  to  irrigate  it.  In  other  words, 
the  people  up  there  felt  very  strenuously  since  the 
government  had  allowed  them  to  go  up  there  and 
take  up  these  lands  under  the  homestead  and  desert 
land  acts  and  establish  their  homes  there  that 
the  government  ought  not  to  contend  that  the  wa- 
ter that  they  had  used  for  that  purpose  was  illeg- 
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ally  taken.  I  remember  Mr.  McGrath  made  a  very 
eloquent  speech  on  that  subject  at  one  time  which 
I  wish  had  been  preserved,  but  it  wasn't,  We  of 
course  knew  that  our  position  in  that  respect  was 
not  above  attack  by  reason  of  certain  decisions. 
However,  we  hoped  if  the  case  was  tried,  to  pre- 
vail on  our  contention  and  we  felt  more  strongly 
we  could  prevail  on  the  question  by  the  fact  that 
Congress  recognized  these  rights  and  didn't  intend 
to  destroy  these  rights  by  the  passage  of  the  San 
Carlos  Act,  in  that  they  provided  for  the  building 
of  the  San  Carlos  Reservoir  in  order  to  make  good 
to  the  Indians  in  the  shape  of  stored  water,  what- 
ever natural  flow  rights  they  had  had  at  an  earlier 
date  and  which  had  not  been  maintained  for  them  by 
the  government.  [133]  So  in  all  of  our  negotiations 
with  Mr.  Truesdale  that  was  the  question,  as  to 
how  we  could  secure  for  the  upper  people  by  way 
of  settlement  the  right  to  continue  cultivating  their 
lands  as  they  had  theretofore  been  cultivating,  and 
while  he  at  times  acknowledged  the  justness  of  our 
position  we  were  never  able  to  agree  upon  any 
method  by  which  that  might  be  accomplished.  Any 
suggestions  which  were  made  by  him  we  didn't  feel 
were  adequate. 

Q.  You  are  speaking  of  suggestions  made  prior 
to  the  conference  before  the  Secretary? 

A.  I  am  speaking  about  suggestions  made  prior 
to  the  conference,  and  I  say  furthermore  if  I  un- 
derstand Mr.  Firth  correctly  as  to  the  way  he  is 
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now  computing  this  water,  that  was  what  Mr.  Trues- 
dale  was  arguing  for  at  that  time  prior  to  the  hear- 
ing in  Washington  and  to  which  we  would  not  sub- 
scribe. 

Q.  Pardon  me  for  interrupting  you,  may  I  ask 
at  this  time  would  Mr.  Firth's  manner  of  interpret- 
ing the  decree  give  to  the  Upper  Valley  water  users 
the  right  to  use  the  water  as  they  always  had  prior 
to  the  passage  of  the  San  Carlos  Act  ? 

A.  Well,  it  is  obvious  that  under  some  condi- 
tions it  would  not.  Whether  those  conditions  when 
they  exist  and  when  they  do  not  exist,  I  do  not 
know,  that  would  be  a  matter  of  computation  for 
the  engineers,  but  under  some  conditions  certainly 
would  not.  I  think  that  hearing  in  [134]  Wash- 
ington before  Secretary  Wilbur  was  arranged  for 
through  Mr.  Ellsworth,  at  least  the  first  I  knew  of 
it  Mr.  Ellsworth  asked  me  to  go  back  to  Washing- 
ton with  Mr.  Elliott,  and  attend  a  hearing  there 
and  we  went.  We  didn't  have  a  very  long  hearing 
before  the  Secretary  but  we  stated  in  substance  our 
position,  that  here  were  these  lands  out  here,  these 
people  had  built  their  homes  with  the  acquiescence 
of  the  government  on  the  reliance  of  these  water 
rights;  here  was  the  San  Carlos  Act  passed  and  we 
didn't  believe  that  that  act  intended  to  take  away 
what  these  people  had  built  up  there  and  we  thought 
an  agreement  could  be  wrorked  out  if  the  Secretary 
would  indicate  that  that  was  his  desire  that  that 
be  done.    Promptly  upon  the  conclusion  of  the  hear- 
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ing,  without  any  consideration,  he  suggested  to  us 
that  he  thought  that  should  be  done  and  suggested 
that  we  have  a  meeting  right  then  and  there  with 
his  assistant  and  see  if  something  couldn't  be  ar- 
ranged. We  withdrew  from  the  hearing  and  that 
day  or  the  next  day  or  maybe  a  couple  of  days,  Mr. 
Truesdale,  myself,  Mr.  Elliott  and  Mr.  Finney  and 
I  think  there  were  probably  a  couple  of  others  on 
behalf  of  the  government,  discussed  this  situation 
and  we  tried  to  carry  out  the  Secretary's  sugges- 
tion and  a  letter  was  written  by  Mr.  Finney  stating 
the  conclusions, — I  think  you  have  that  and  I  think 
it  should  be  produced  here. 

Q.  I  will  ask  you  to  examine  this  and  state 
whether  or  not  this  is  a  copy  of  the  letter  which 
Mr.  Finney  wrote?  [135] 

A.  Yes,  it  is.  This  is  not  the  original,  I  don't 
know  where  the  original  is.  I  had  a  copy,  not  a 
signed  copy.    That  came  from  my  file. 

Q.  This  is  what  was  furnished  you  through  the 
mail  by  Mr.  Finney,  your  copy  that  was  sent  you? 

A.  No,  I  think  I  brought  it  with  me  from  Wash- 
ington. It  was  given  to  me  there  as  a  copy  I  got 
from  Mr.  Finney.  The  original  letter  was  obtained 
and  signed  by  the  Secretary. 

Q.  The  original  showed  the  approval  of  the  Sec- 
retary as  this  copy  does  % 

A.  Yes,  the  original  was  signed  by  the  Secre- 
tary. 
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Mr.  Bilby:  We  want  this  marked  as  part  of 
the  record. 

(Document  marked  Exhibit  No.  2.) 

Q.  Mr.  Gust,  I  suppose  that  no  doubt  Mr.  Trues- 
dale  was  furnished  a  copy  of  this  too  ? 

A.     Yes,  he  received  a  copy  right  then  and  there. 

Q.  After  that  conference  and  after  receiving 
this  letter  you  came  on  back  and  I  suppose  resumed 
negotiations  out  here? 

A.  Yes,  I  came  back  with  Mr.  Elliott  and  I  think 
it  was  early  in  the  following  year  Mr.  Truesdale 
came  here.  We  got  all  the  people  together  and  had 
a  discussion  over  here  in  the  Federal  Building  con- 
cerning the  situation.  Mr.  Truesdale  in  trying  to 
carry  out  the  suggestion  of  the  Secretary  had  ma- 
terially changed  his  attitude  in  regard  to  the  ex- 
tent to  which  he  was  willing  to  go  to  [136]  effect 
a  settlement. 

Q.  In  your  subsequent  negotiations  your  effort 
was  to  carry  out  what  the  Secretary  had  suggested 
here,  is  that  correct ? 

A.     Yes,  absolutely. 

Q.  And  particularly  in  regard  to  the  first  para- 
graph here  "that  the  water  users  in  the  Safford 
and  other  irrigation  districts  in  Arizona  and  New- 
Mexico  above  the  San  Carlos  Dam  should  bo  pro- 
tected insofar  as  their  lands  placed  under  irriga- 
tion and  agricultural  use  prior  to  the  date  of  the 
San  Carlos  Act  of  1924  or  such  other  date  as  may 
be  agreed  upon  are  concerned"? 
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A.  There  is  no  question  from  that  date  on  Mr. 
Truesdale,  representing  the  government,  tried  in 
absolute  good  faith,  to  carry  out  that  direction  and 
that  was  the  thing  we  were  all  aiming  at. 

Q.  Did  he  give  you  a  memorandum  of  the  sug- 
gested paragraph  in  the  decree  to  carry  out  this 
suggestion  ? 

A.  He  gave  me  more  than  one,  I  think.  Have 
you  one  there? 

Q.  I  have  one  which  you  gave  me  from  your 
file.  I  would  like  you  to  examine  it  and  state 
whether  or  not  you  received  this  from  him  ? 

A.  Yes,  I  think  this  is  a  memorandum  that  was 
probably  presented  at  the  meeting  that  we  had 
early  in  January  or  February  after  we  had  that 
hearing  in  Washington,  or  it  may  have  been  pre- 
sented to  me  personally  and  not  at  the  hearing; 
it  may  have  been  written  up  afterwards.  [137] 

Q.     By  whom? 

A.  By  Mr.  Truesdale.  That  was  not  the  first 
time  this  proposition  of  substituted  storage  had 
been  discussed;  that  had  been  discussed  long  prior 
to  this  hearing  but  this  is  the  first  time  it  was  put 
in  this  form.  I  am  assuming  now  that  this  was 
the  particular  form  that  was  put  up  at  that  hear- 
ing or  about  that  time  and  I  think  it  was.  Some 
form  was  put  up  at  that  time  and  I  think  that  is 
the  one. 

Q.     You  gave  me  this  from  your  file  % 

A.    Yes. 
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Q.  You  are  sure  that  this  is  one  at  least  that 
you  received  from  Mr.  Truesdale? 

A.    Absolutely  sure  of  that,  yes,  sir. 

Q.  Of  course  there  were  a  great  many  confer- 
ences after  this  meeting  with  the  Secretary  in  an 
attempt  to  formulate  a  decree  that  would  carry  out 
his  suggestion,  is  that  right? 

A.  Yes.  What  happened  about  that  time  was 
after  we  had  had  that  general  meeting  here  and 
we  seemed  to  agree  upon  the  principle  of  the  thing, 
why  then  it  was  left  to  the  engineers  to  work  out 
the  schedules;  that  was  Mr.  Elliott  and  I  think  a 
Mr.  Ward  representing  the  government  and  they 
worked  a  very  long  time,  so  long  that  I  remember 
some  of  our  clients  thought  they  were  working  too 
long.  However,  the  job  was  really  quite  a  job  to 
work  out  those  schedules  and  while  that  was  going 
on  a  formal  decree  was  written  up.  [138] 

Q.     Who  did  that? 

A.  Mr.  Truesdale,  and  that  decree  I  find  left 
blank  this  paragraph  8 — if  you  want  it  you  may 
have  it — (handing  document  to  Mr.  Bilby).  It  is 
pretty  much  the  same  as  it  was  finally  worked  out 
but  paragraph  8  was  not  inserted  in  that.  It  left 
that  to  a  little  later  consideration. 

Mr.  Bilby :    Will  you  mark  this  Exhibit  3  ? 

(Document  referred  to  marked  Exhibit  No. 
3.) 

Mr.  Bilby :  Exhibit  No.  3  is  the  document  which 
Mr.  Gust  stated  was  given  to  him  by  Mr.  Trues- 
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dale  as  a  suggestion  for  the  part  of  the  decree  cov- 

ering  tliis  question. 

Mr.  Gust:  There  should  go  with  that  another 
] taper  I  have  here  that  was  handed  me  also  by  Mr. 
Truesdale  that  made  suggestions  in  general  for  this 
paragraph  No.  8.  However,  that  is  not  yet  the  form 
in  which  it  was  written  up.  I  haven't  told  you  this 
but  in  making  a  search  last  night  1  found  where  this 
form  that  we  have  in  the  decree  originated. 

Q.     Where  did  it  originate1? 

A.  At  a  later  date  it  was  prepared  by  Mr.  Trues- 
dale and  handed  to  me  and  I  think — there  may  be 
some  very  slight  changes,  but  on  this  point,  ex- 
cept for  the  fact  that  the  date  of  the  year  that  the 
original  apportionment  was  to  be  made  was  changed 
from  October  to  January  I  think  this  is  the  lan- 
guage I  have  here  now  as  it  was  written  by  [139] 
Mr.  Truesdale  and  as  it  was  accepted  by  me  and 
finally  by  Mr.  Lynch  and  by  our  clients. 

Q.  Mr.  Lynch  made  the  suggestion,  did  he  not, 
for  the  change  of  the  date  of  apportionment?  It 
was  originally  suggested  that  it  be  October  first  and 
he  suggested  that  it  be  changed  to  January  first? 

A.  No,  I  think  Mr.  Elliott  made  that  sugges- 
tion; Mr.  Ellsworth  had  something  to  do  about  it. 
Mr.  Lynch  made  the  suggestion  it  be  changed  to 
February  first  and  from  that  suggestion  it  was  de- 
cided to  make  it  January  first. 

Q.  A  good  part  of  these  discussions,  and  there 
must  have  been  lots  of  them,  and  conferences  re- 
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volved  around  the  matter  of  handling  these  stored 
waters  so  as  to  permit  the  Upper  Valley  users  to 
enjoy  the  same  rights  as  they  were  enjoying  prior 
to  and  at  1924,  is  that  correct?  That  was  a  good 
part  of  your  discussion? 

A.  Well,  I  don't  know  whether  I  can  say  that 
or  not,  after  that  hearing  in  Washington.  We  had 
been  discussing  that  before  that  hearing  and  got 
nowhere.  After  that  hearing  in  Washington  when 
we  came  back  here  and  had  our  meeting  it  was  sort 
of  understood  that  it  was  a  question  of  wording  it 
but  it  was  going  to  be  worked  out  in  accordance 
with  the  Secretary's  instructions  so  to  speak.  Per- 
haps most  of  that  discussion  was  between  myself 
and  Mr.  Truesdale. 

I  think  maybe  I  ought  to  say  something  about  the 
[140]  problem  as  I  understood  it.  Mr.  Truesdale 
asked  us  to  concede  a  prior  appropriation  to  all  the 
rights  that  the  Indians  were  claiming.  As  far  as 
the  white  lands  were  concerned  there  was  no  con- 
troversy because  there  was  a  decree  in  the  Florence- 
Casa  Grande  Project  and  there  was  a  decree 
of  priorities  in  the  upper  project  and  while  the 
two  hadn't  been  tried  out  together  we  accepted  them 
except  that  there  might  be  a  piece  of  land  or  two 
involved;  in  general  there  was  no  question  there 
as  to  the  date  of  appropriation.  But  as  to  the  In- 
dian lands  we  felt  of  course  that  these  Indians  were 
not  entitled  to  a  priority  for  any  such  amount  as 
they  were  claiming.     But  Mr.  Truesdale  was  very 
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anxious  to  make  that  finding  in  the  decree  for  the 
reason  that  he  wanted  to  maintain  the  position  he 
had  taken  and  I  think  the  government  was  then  tak- 
ing and  perhaps  is  taking  still  based  on  the  old 
Winters  case  that  the  creation  of  the  reservoir  gave 
them  a  prior  right  and  that  is  something  that  they 
want  to  strengthen  every  way  they  could  and  we 
were  willing  that  they  could  strengthen  it  as  long 
as  it  didn't  hurt  us.  We  talked  on  the  basis  of  let- 
ting them  have  what  they  claimed  there,  providing 
in  some  way  they  could  protect  us  against  it  and  Mr. 
Truesdale's  idea  was  that  the  way  to  do  so  was  sub- 
stituted storage  and  from  that  time,  that  is,  from 
the  beginning  up  to  the  date  when  that  was  writ- 
ten up  in  its  final  form  a  part  of  that  plan  was 
to  pay  something  for  that  substituted  storage  right. 
Several  [141]  amounts  per  acre  wrere  discussed  but 
that  was  finally  eliminated  because  after  we  agreed 
upon  the  form  in  which  this  was  to  be  put  in  I 
think  our  clients  talked  Mr.  Truesdale  out  of  it,  I 
didn't, — I  think  Mr.  Ellsworth  or  Mr.  Wilson  did, 
but  this  time  w7e  wrere  getting  some  right  there  for 
which  we  were  paying  or  would  pay. 

Q.  Was  that  the  basis  upon  which  you  conceded 
the  prior  rights  to  this  excessive  amount  of  land 
for  the  Indians? 

A.  Yes,  what  w7e  figured  out  was  this,  that  there 
were  four  limitations  to  be  placed  upon  the  use  of 
water  on  the  upper  valleys:  One  wTas  the  fact  that 
the  limitation  of  the  amount  of  water  in  the  river. 
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The  upper  people  couldn't  get  any  water  unless  it 
was  flowing  in  the  river  at  the  time  when  they  de- 
sired to  use  it,  which  was  the  greatest  limitation  of 
all.  The  next  was  six  acre  feet  per  annum  of  con- 
sumptive use.  The  next  was  120,000  acre  feet  per 
year  for  the  projects.  Then  the  fourth  was  this 
one  and  Mr.  Elliott  and  I  figured  on  this  thing  a 
long  time,  that  this  one  was  not  to  come  into  op- 
eration because  the  others  were  sufficient  for  all  the 
purposes  of  the  lower  project.  Of  course  on  the 
basis  of  the  figures  from  past  records  the  work  was 
done  by  Mr.  Elliott,  I  was  not  able  to  do  that  com- 
putation, but  he  did  make  that  computation  and  had 
some  figures  and  while  I  didn't  attempt  to  study 
his  figures  in  detail  he  assured  me  except  in  an  en- 
tirely unprecedented  condition,  which  had  never 
existed  as  far  as  the  records  disclosed,  that  this 
[142]  situation  whereby  the  reservoir  would  go 
dry  and  water  be  distributed  according  to  pri- 
orities, something  that  wouldn't  happen,  on  the 
basis  of  the  past  records  and  that  is  what  was  rep- 
resented to  our  clients,  I  am  sure;  I  know  I  told 
them  that  and  I  know  Mr.  Elliott  told  them  that. 
That  is  the  thing  we  tried  to  get  there  because  we 
figured  that  the  water  in  the  river, — we  couldn't 
take  it  except  when  it  was  available,  we  were  lim- 
ited to  six  acre  feet  consumptive  use  and  120,000 
acre  feet  per  annum,  that  those  alone  would  ac- 
complish what  the  Secretary  had  promised  us  and 
asked  us  to  concede  and  this  other  was  only  a  propo- 
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sition  of  upsetting  the  allowances,  overcoming  the 
allowances  to  the  Indians  of  the  full  appropriation 
which  they  claimed. 

Q.  In  other  words  you  conceded  a  priority  for 
a  great  many  more  acres  of  Indian  lands  than  you 
would  have  otherwise  conceded  had  you  not  got- 
ten the  concession  that  the  Secretary  of  the  In- 
terior gave  you? 

A.  Yes.  They  had  no  evidence  in  there.  I  think 
they  had  some  evidence  in  there  probably  of  about 
20,000  acres  of  Indian  lands  that  had  been  irri- 
gated. As  a  matter  of  fact  the  way  they  got  that 
evidence  they  had  somebody  in  the  early  days  that 
went  over  the  ground  and  saw  the  land  that  had 
been  irrigated  for  sometime,  but  we  who  live  in  the 
West  know  how  these  Indians  irrigate.  They  irri- 
gate one  patch  and  then  the  next.  These  early 
settlers  said  that  the  Indians  irrigated  all  the  land 
that  had  been  [143]  irrigated.  We  knew  that  wasn't 
true.  We  figured  that  they  hadn't  irrigated  more 
than  five  thousand  acres  at  the  most  although  ev- 
ery one  connected  with  the  Indian  Department  will 
tell  you  it  was  more  than  that  but  the  reason  they 
get  that  is  from  the  old  records,  they  irrigate  one 
piece  this  year  and  another  piece  the  next  and  then 
add  them  together.  We  figured  they  might  get 
possibly  15,000  acres  but  we  never  figured  a  larger 
appropriation  than  that,  based  on  actual  use. 

Q.     Then  why  did  you  concede  37,000  ? 
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A.  As  I  said  before  we  conceded  that  in  return 
for  the  proposition  of  substituted  storage  so  we  fig- 
ured that  that  proposition  would  never  come  into 
operation.  I  want  to  make  a  modification  of  that 
last,  we  always  discussed  that  of  course  it  might  be 
possible  that  there  might  be  some  dry  period  great- 
er than  ever  occurred  when  possibly  there  might  be 
some  extreme  case  when  it  would  come  into  op- 
eration but  as  far  as  the  records  in  the  past  were 
concerned  it  would  not. 

Q.  In  other  words,  you  figured  the  decree  as 
consented  to  by  you  was  such  that  the  Secretary's 
direction  would  be  carried  out  in  that  your  clients 
would  not  be  disturbed  in  the  use  of  the  water  in 
the  same  manner  as  they  had  used  it  before  1 

A.     That  is  correct. 

Q.  In  working  on  the  drafting  of  the  decree  or 
in  criticizing  and  going  over  the  drafts  that  had 
been  prepared  [144]  and  presented  to  you  by  Mr. 
Truesdale  and  in  finally  agreeing  to  the  form  of  the 
decree  that  was  adopted  did  you  consider  that  you 
had  accomplished  what  the  Secretary  had  directed 
in  his  letter? 

A.     If  I  hadn't  I  would  not  have  approved  it. 

Q.  In  these  conferences  I  assume  both  before 
and  possibly  after  the  meeting  with  the  Secretary 
of  the  Interior  was  there  advanced  this  idea  of  a 
reservoir  off  to  the  side  fed  by  a  feeder  canal?  Are 
you  familiar  with  that  theory? 
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A.  It  was  not  at  any  time  prior  to  the  time  that 
we  had  agreed  upon  the  form  of  the  decree.  This 
form  of  decree  which  I  gave  you  there,  when  it  was 
first  written  up,  which  I  said  was  accepted  by  me, 
was  presented  by  ]\fr  Truesdale  I  think  early  in 
1933  I  believe  and  it  was  presented  by  him  to  me 
and  I  took  it  under  consideration  and  he  pointed 
out  to  me  at  that  time  that  that  language  in  the 
decree  would  do  what  I  had  been  asking  him  to  do 
which  was  this :  That  we  wTould  get  by  w7ay  of  this 
substituted  storage  proposition  as  far  as  it  was  con- 
cerned one  half  of  the  water  that  they  got  for  their 
eighty  thousand  acre  project  and  if  they  increased 
the  project  over  eighty  thousand  acres  we  were  not 
concerned  with  that.  I  will  explain  that  in  this 
way,  at  the  beginning  of  the  year  the  amount  of 
water  that  was  stored  there  above  the  dead-line, 
some  certain  amount  of  water  that  they  can  never 
take  out  as  I  understand  it,  but  the  amount  that  was 
available  for  use  wras  to  be  divided  fifty-fifty,  we 
[145]  were  to  be  allowed  half  of  that  and  they  the 
other  half  so  to  speak.  We  didn't  get  that  half  out 
of  the  river  but  we  got  water  out  of  the  river  equal 
to  half  of  it.  Then  whenever  we  made  an  appor- 
tionment or  whenever  an  apportionment  was  made 
at  a  later  date  it  was  made  on  the  same  basis.  That 
wTas  of  course  all  the  water  that  flowed  into  the 
reservoir  except  it  went  to  some  outside  user.  Of 
course  there  were  outside  users  that  were  known. 
Mr.  Truesdale  suggested  that  there  might  be  out- 
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side  users  that  were  not  known,  for  instance,  Buck- 
eye was  mentioned  as  might  come  up  as  it  had  I 
think, — maybe  it  had  a  suit  pending  at  that  time  or 
was  threatening  one,  making  some  claims  for  water. 
He  said  "Of  course  we  can't  take  any  of  this  sub- 
stituted storage  proposition,  this  is  water  we  have  to 
let  go  through  the  reservoir  to  other  people",  and 
we  said,  "Of  course  not,  but  we  want  all  the  water 
that  goes  into  the  reservoir  to  be  taken  into  con- 
sideration", and  we  had  a  discussion  over  the  form 
of  the  decree  or  partial  form  of  the  decree  on  this 
particular  proposition  as  to  whether  that  would 
accomplish  it  or  not.  I  finally  came  to  the  conclu- 
sion that  it  would  and  it  was  put  up  to  Mr.  Lynch 
and  he  pondered  over  it  for  a  while.  Mr.  Lynch 
finally  approved  it.    Now  I  wrote  a  letter 

Q.  I  was  going  to  get  to  that.  When  the  decree 
was  drafted  and  accepted  and  signed  you  consid- 
ered that  it  had  accomplished  that  result  that  you 
were  seeking1?  [146] 

A.  Yes,  I  have  a  letter  here  in  which  I  said  that. 
On  June  28,  1933  I  wrote  a  letter  to  Mr.  Wilson, 
then  Secretary  of  the  Gila  Valley  Irrigation  Dis- 
trict in  the  concluding  sentence  of  which  I  made  the 
statement  "that  inasmuch  as  there  will  be  addition- 
al apportionment  every  30  days  if  there  is  any  ad- 
ditional water"  it  wouldn't  make  any  difference  as 
to  what  time  of  the  year  we  made  the  original  ap- 
portionment. That  could  only  be  made  upon  the 
basis  of  the  opinion  that  I  later  wrote.     I  should 
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slmw  Mi-.  Firth  as  early  as  June  28,  1933.  that  I  was 
of  the  same  opinion  that  I  afterwards  expressed 
in  my  opinion  to  him. 

Q.  After  the  decree  was  put  into  effect  and  Mr. 
Firth  was  appointed  as  commissioner  you  were  later 
advised  of  the  interpretation  he  had  put  on  that 
portion  of  it  relating  to  stored  waters  and  the  man- 
ner in  which  he  calculated  his  apportionments  that 
were  made  to  the  upper  valleys,  were  you  not? 

A.  Yes,  but  I  think  before  that  time  he  had  come 
over  and  talked  to  me  about  it  and  we  didn't  un- 
derstand each  other,  we  didn't  get  anywhere  appar- 
ently. 

Q.  Bid  you  agree  with  his  version  or  interpreta- 
tion? A.     No,  I  didn't. 

Q.  Was  his  interpretation  in  accordance  with 
your  understanding  of  what  the  decree  had  con- 
tained and  was  to  contain?  A.     No. 

Q.  Did  you  wrote  an  opinion  covering  what  you 
thought  [147]  the  decree  meant  ? 

A.  Somebody  sent  me  three  questions, — I  think 
they  had  originated  with  Mr.  Firth,  I  think  he  must 
have  made  them  up,  I  didn't  agree  with  any  one  of 
them,  so  I  wrote  an  opinion.  I  think  Mr.  Wilson 
or  Mr.  Kimball  or  whoever  was  the  secretary  at 
that  time  said  they  would  like  to  have  an  opinion 
for  their  board  to  consider  so  I  took  four  or  five 
days  to  write  that  letter  which  I  did  write,  in 
which  I  set  up  at  the  end  a  method  that  I  thought 
Mr.  Firth  ought  to  follow. 
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Q.  Will  you  examine  this  and  state  whether 
or  not  this  is  a  copy  of  that  opinion  which  you  sent  ? 

A.  Yes,  I  examined  this  this  morning  with  the 
copy  in  my  office  and  it  is  a  copy  of  the  opinion  that 
I  wrote  except  that  when  I  wrote  it  I  sent  a  copy 
to  Mr.  Lynch  and  he  called  my  attention  to  the  fact 
that  I  had  made  an  error,  or  in  writing  it  up  an 
error  had  been  made,  I  had  used  the  word  "next" 
for  "last"  on  the  next  to  the  last  page  and  in  check- 
ing it  over  with  the  decree  I  found  another  error  in 
it  in  referring  to  the  decree,  I  referred  to  Article  6 
and  it  should  have  been  Article  7. 

Q.  Did  you  correct  those  in  that  copy  you  have 
now,  both  of  these  errors'? 

A.     Yes,  they  were  corrected. 

Mr.  Bilby :  I  would  like  to  have  this  marked  for 
the  record. 

(Document  marked  as  Exhibit  No.  4.)  [148] 

Q.  Mr.  Gust,  did  that  opinion  express  not  only 
your  idea  of  what  the  decree  actually  meant,  what 
it  said,  but  your  idea  and  intention  as  to  what  it 
should  mean  when  you  agreed  to  it  being  signed? 

A.    Yes,  it  did. 

Q.  Did  that  portion  of  it,  interpreted  as  you  say 
it  should  be,  in  your  opinion  carry  out  the  instruc- 
tions or  suggestions  of  the  Secretary  of  the  In- 
terior % 

A.  To  the  best  of  my  opinion  it  would.  I  think  I 
should  call  attention  to  something  in  the  decree 
here  in  Paragraph  8.     The  decree  says  that  very 
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thing  that  is  intended  to  do  that.     I  didn't  men- 
tion it  in  that  letter,  maybe  I  should  have  but  it  is 

there. 

Q.  Will  you  read  into  the  record  that  portion 
you  have  reference  to? 

A.  This  language  I  am  about  to  read  just  pre- 
cedes that  portion  of  the  decree  which  is  under  dis- 
cussion. It  reads  as  follows:  "It  being  evidenced 
thereby  that  the  earliest  right  of  plaintiff  is  prior 
in  time  to  all  and  every  rights  of  said  defendants 
and  certain  of  plaintiff's  other  rights  are  prior 
in  time  to  certain  rights  of  said  defendants.  That, 
however,  plaintiff  and  said  defendants  in  recogni- 
tion of  the  desirability  of  making  it  practicable  for 
said  defendants  to  carry  on  the  irrigation  of  said 
upper  valley  lands  to  the  extent  to  which  the  areas 
to  which  their  said  rights  apply  heretofore  have 
been  irrigated  and  so  that  said  San  Carlos  Act 
[149]  shall  inure  in  part  to  their  benefit  and  this 
suit  may  be  compromised  and  settled,  have  agreed 
that  the  following  provisions  shall  be  and  they  are 
hereby  embodied  in  this  decree,  which  said  pro- 
visions in  turn  and  insofar  as  they  affect  the  other 
parties  in  the  case  shall  inure  to  the  benefit  of  and 
be  binding  upon  them,  to- wit".  Then  follows  this 
provision  which  is  said  to  be  put  in  for  the  purpose 
of  accomplishing  what  I  just  read. 

Q.     And  what  the  Secretary  directed  ? 

A.    Yes. 
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Q.  In  your  instruction  and  intention  as  you  have 
stated,  after  the  original  apportionment  has  been 
made  at  the  first  of  the  year  then  in  making*  subse- 
quent apportionments  it  was  your  thought  and  in- 
tention in  consenting  to  the  decree  that  the  com- 
missioner should  take  into  account  all  waters  that 
ran  into  the  reservoir  as  shown  by  the  gauging  sta- 
tions at  Calva  and  Peridot  less  proper  allowances 
for  seepage  and  evaporation  and  the  proper  allow- 
ances for  those  named  in  the  decree  who  were  ex- 
cepted from  it,  namely,  Kennicott  Copper  Company 
and  Anderson  and  two  or  three  others  and  that  he 
should  add  that  to  the  amount  that  was  in  the  reser- 
voir at  the  time  of  the  last  apportionment  without 
regard  to  whether  or  not  an  equivalent  amount  had 
been  drawn  out  in  the  meantime? 

A.  If  that  equivalent  amount  was  drawn  out  for 
the  benefit  of  the  Indians  or  white  lands  in  the  San 
Carlos  Project  that  were  provided  for  by  this  de- 
cree. 

Q.  In  other  words,  to  use  an  illustration,  let's 
[150]  assume  that  there  was  sufficient  water  in  the 
reservoir  at  the  beginning  of  the  year,  January 
first,  to  afford  an  apportionment  of  two  acre  feet 
to  the  Upper  Valley  defendants.  Let's  assume  in 
the  meantime  for  the  period  of  another  month  be- 
fore another  apportionment  was  made  a  quantity 
of  water  runs  into  the  reservoir  sufficient  to  supply 
the  needs  of  the  lower  valley  to  the  extent  of  its 
eighty  thousand  acres  entitled  to  be  irrigated  and 


60  Oila  YdUaj  In:  Dist.,  et  al. 

(Testimony  of  John  L.  Gust.) 

that  amount  is  taken  out  of  the  reservoir  with  the 
net  result  that  its  elevation  is  neither  raised  nor 
lowered.  Under  your  theory  we  would  be  entitled 
t<»  an  apportionment  of  the  amount  that  would  have 
run  in  there  in  the  meantime? 

A.  I  don't  think  the  raising  or  lowering  of  it 
has  anything  to  do  with  it.  If  it  did  what  is  the 
use  of  making  an  allowance  for  the  evaporation  and 
seepage.  The  evaporation  and  seepage  would  be 
taken  care  of  in  the  going  down  or  going  up  and 
there  wouldn't  be  any  need  for  any  provision  in  the 
decree  to  make  such  allowances.  Another  reason 
that  we  didn't  want  it  that  way  and  I  don 't  think  any- 
body wanted  it  that  way,  was  this,  that  that  would 
base  the  rights  of  the  Upper  Valley  people  upon 
the  way  in  wThich  the  water  was  taken  out  and  put 
a  temptation  on  the  lower  people  to  cut  down  the 
supply  up  above.  It  would  make  it  possible  to  do 
that  to  a  certain  extent. 

Q.  That  phase  of  the-  discussion  was  pointed 
out? 

A.  It  was  discussed  between  Mr.  Truesdale  and 
myself. 

Q.     Before  the  decree  was  signed?  [151] 

A.  I  don't  believe  it  was  discussed  after  the 
hearing  in  Washington,  it  was  before  that  time. 

Q.  This  letter  from  the  solicitor  to  the  Secre- 
tary and  approved  by  the  Secretary  is  dated  De- 
cember 13,  1930.  The  decree  was  not  actually  signed 
until  June  29,  1935.     Was  all  that  time  consumed 
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in  arguing  over  the  provisions  of  the  decree  or  what 

caused  that  delay? 

A.  I  suppose  I  will  not  be  speaking  out  of  turn 
when  I  say  that  the  government  proceeds  with  de- 
liberation at  all  times  and  I  think  that  was  the  rea- 
son principally.  But  I  will  say  that  the  form  of 
the  decree  was  agreed  upon  I  believe  in  the  first  half 
of  1933  but  at  all  events  in  1933  because  I  find  in 
my  files  here  a  letter  I  wrote  other  people  early  in 
1934  saying  that  the  decree  had  been  agreed  upon 
and  that  the  formal  signing  was  deferred  in  the 
matter  of  working  out  certain  details  with  respect 
to  schedules  and  other  matters  of  that  kind  and 
getting  them  all  together  to  sign  up. 

Q.     That  caused  a  good  part  of  that  delay? 

A.    Yes. 

Q.  You  are  much  more  familiar  with  this  mat- 
ter than  any  of  us,  Mr.  Gust,  having  represented 
these  defendants  for  this  period  of  time.  Is  there 
any  statement  you  would  like  to  make  to  clarify 
it? 

A.  There  is  one  thing.  You  asked  Mr.  Firth 
here  about  the  difference  in  the  amount  of  water  the 
upper  people  would  have  according  to  the  method 
I  gave  him  and  the  [152]  method  he  followed  and 
I  think  he  said  34,000  acre  feet.  I  don't  believe  that 
means  water,  I  think  that  means  theoretical  water. 
I  don't  believe  there  is  any  such  difference  in  ac- 
tual fact  because  I  don't  believe  the  water  would 
have  been  in  the  river  to  take  it  out.  In  other  words, 
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it'  he  had  used  the  method  I  suggested  this  substi- 
tuted storage  limitation  wouldn't  have  come  into 
opt  ration  this  year  and  they  wouldn't  have  gotten 
as  much  as  34,000  acre  feet  additional  but  they 
would  have  gotten  some  more  than  they  have  now 
and  this  limitation  wouldn't  have  had  any  effect, 
Isn't  that  the  situation? 

Mr.  Firth:  Partially  so.  Naturally  if  they  had 
tli is  .8500  acre  foot  apportionment  I  wouldn't  have 
had  to  close. 

Q.  Mr.  Gust,  you  say  it  wouldn't  make  that 
much  difference.  It  was  about  86/100ths  of  an  acre 
foot  difference. 

You  say  it  wouldn't  have  made  that  much  actual 
difference  because  at  the  time  they  wanted  to  take 
the  water  the  water  wasn't  in  the  river? 

A.  I  said  I  didn't  believe  it  would.  I  am  not 
an  engineer  but  that  is  my  idea.  Because  the  water 
wasn't  in  the  river  they  wouldn't  have  gotten  part 
of  it  anyway. 

Q.  Isn't  this  a  fact,  if  this  method  of  apportion- 
ment had  been  in  effect  their  apportionment  earlier 
in  the  year  when  there  was  water  to  take  would 
have  been  greater,  hence  they  wrould  have  been  jus- 
tified in  taking  more  water  than  they  did.  In  other 
words,  they  wouldn't  use  up  right  [153]  to  the  last 
bit  of  their  apportionment  and  leave  themselves 
without  any  water? 

A.  I  am  not  able  to  figure  out  exactly  how  it 
would  work  only  I  understood  Mr.  Firth's  figures 
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to  be  the  figures  based  on  computation,  not  on  ac- 
tual operation. 

Q.  But  it  is  a  fact,  is  it  not, — this  may  be  argu- 
mentative, if  they  had  an  apportionment  we  will 
say  at  the  beginning  of  the  year  of  four  acre  feet 
they  would  be  justified  in  using  water  when  it  was 
in  the  river  a  lot  more  frequently  than  if  they  had 
one  acre  foot?  A.     Provided  they  needed  it. 

Q.  They  would  be  conserving  it,  it  would  make 
a  difference  in  that  manner? 

A.  It  would  make  a  difference,  no  question  about 
that.  Another  thing,  the  method  that  Mr.  Firth 
uses  here  I  don't  think  squares  with  any  interpre- 
tation of  this  decree.  There  will  have  to  be  some 
readjustment  of  that  somewhere  because  to  my 
mind  it  doesn't  fit  any  interpretation  you  can  make. 
As  I  understand  him  he  goes  entirely  by  the  lower- 
ing or  raising  of  the  water  in  the  reservoir.  If  it 
doesn't  go  up  there  is  no  additional  apportionment 
unless  they  take  water  out  for  acreage  above  the 
eighty  thousand  acres,  which  I  suppose  they  are 
not  doing.  That  would  have  to  be,  if  it  could  be 
justified  in  any  interpretation  of  the  decree  it 
couldn't  be  on  the  theory  Mr.  Firth  has.  It  couldn't 
be  justified  on  the  theory,  I  don't  think,  by  the 
reservoir  being  by  the  side,  which  it  is  not.  [154] 
One  time  after  we  had  agreed  upon  the  form  of  the 
decree  Mr.  Truesdale  wrote  a  letter  in  which  he 
made  that  suggestion.   I  didn't  understand  what  lie 
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meant  by  thai  Letter  and  I  didn't  answer  it  but  he 
came  over  and  we  discussed  it  and  after  a  discussion 
with  him  I  was  satisfied  he  subscribed  to  what  he 
had  stated  to  me  when  he  first  presented  this  form, 
that  this  accomplished  what  I  wanted.  I  don't 
know  of  any  tiling  else. 

Q.  State  it  a  little  more  fully  why  you  think 
there  is  nothing  in  the  decree  which  would  justify 
Mr.  Firth.  You  think  there  is  no  language  in  the 
decree  that  authorizes  the  construction  of  that  con- 
tract ? 

A.  As  a  lawyer  I  do  not.  Mr.  Firth  is  doing 
the  same  thing  my  engineering  friends  are  always 
doing  on  me,  they  interpret  the  language  different 
than  the  lawyers  do. 

By  Mr.  Humpherys: 

Q.  Mr.  Gust,  in  1935  in  the  fore  part  of  April, 
along  about  the  15th  I  think,  you  as  attorney  for 
most  of  these  defendants  signed  a  stipulation  which 
is  embodied  in  the  bound  volume  of  the  decree  ? 

A.  I  did  as  attorney  for  all  lands  in  the  Gila 
Valley  Irrigation  District  and  some  few,  some  small 
acreage  outside  I  think,  but  practically  it  was  con- 
fined to  the  lands  in  the  Gila  Valley  Irrigation 
District.  They  had  a  method  of  communicating 
with  the  land  owners  up  there  and  advised  me  this 
was  satisfactory  to  the  land  owners  and  I  signed 
it  as  attorney  for  them.  [155] 
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By  Mr.  Firth: 

Q.  How  do  you  determine  the  quantity  of  water 
in  the  San  Carlos  Reservoir  for  your  first  appor- 
tionment ? 

A.  I  don't  know  what  the  condition  is  now.  That 
may  be  the  actual  water  in  the  reservoir  above  the 
deadline  or  it  may  be  the  theoretical  water  that 
should  be  there  if  they  have  taken  any  out  above 
what  is  properly  required  for  an  eighty  thousand 
acre  project. 

Q.  Then  on  the  first  day  of  January,  1936  when 
I  started  the  operation  of  this  decree  I  had  to  make 
an  apportionment?  A.     Yes. 

Q.  How  would  I  determine  what  quantity  of 
water  was  there? 

A.  You  determine  it  by  the  quantity  of  water 
that  is  actually  there,  by  elevation,  yes. 

Q.  That  elevation  corresponds  to  a  certain  quan- 
tity of  wTater  by  capacity  curve  or  whatever  you 
might  have  to  determine  it. 

A.  That  is  the  quantity  of  water  actually  there. 
I  don't  know  about  your  engineering  methods,  that 
is  up  to  you.  Maybe  I  ought  to  say  one  thing  more. 
As  I  said  I  don't  think  Mr.  Firth's  method  squares 
with  it  but  the  theory  here  evidently  is  that  water 
that  is  taken  out  of  the  reservoir  for  the  irrigation 
of  these  lands,  Indian  lands  and  white  lands  pro- 
vided for  by  the  decree  is  not  stored  water  but  is 
taken  out  in  satisfaction  of  their  prior  appropria- 
tions that  they  were  awarded  in  the  decree.   In  my 
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letter  that  I  wrote  in  1936  I  pointed  to  two  [156] 
provisions  in  the  decree  which  I  believe  show  that 
as  long  as  there  is  water  in  the  reservoir  the  rights 
of  these  lands  provided  for  in  the  decree  are  satis- 
fied out  of  stored  water  and  not  out  of  prior  appro- 
priations, and  of  course  if  those  rights  are  satisfied 
out  of  stored  water  then  1  think  the  rest  of  it  fol- 
lows, that  as  water  flows  in  you  are  adding  to  the 
stored  water  and  water  that  is  taken  out  is  stored 
water  and  no  water  except  that  which  may  be  al- 
lowed to  go  to  lands  outside  passes  by  the  reservoir 
as  is  set  forth  in  the  illustration ;  but  if  we  did  take 
that  theory  that  the  water  that  was  taken  out  of 
the  reservoir  was  water  taken  as  far  as  it  was  per- 
missible  in  the   decree,  was  taken  to  supply  the 
prior  appropriations  that  were  allowed  by  the  de- 
cree, we  couldn't  take  it  all  because  it  is  not  dis- 
tributed that  way.  Some  of  that  water  goes  to  lands 
that  haven't  any  appropriation  in  the  San  Carlos 
Project,  a  good  deal  of  it,  and  no  account  is  kept 
as  to  where  it  goes,  and  if  you  wanted  to  work  this 
out  on  the  theory  that  a  lot  of  this  water  that  passes 
through  the  reservoir  is  just  simply  passed  through 
without  becoming  stored  you  would  have  to  figure 
each  individual  piece  of  land  to  which  it  went  to 
see  whether  it  had  an  appropriation  or  not  because 
obviously  [157]  water  that  goes  to  supply  some  land 
that  came  into  the  project  very  recently  down  be- 
low cannot  be  said  to  supply  a  prior  appropriation. 
Mv  view  is  that  under  the  decree  all  the  rights  as 
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long  as  they  are  stored  water  are  supplied  out  of 
stored  supply  and  if  that  is  true  the  interpretation 
that  I  make  of  the  decree  naturally  follows  I 
think.  If  you  took  the  other  view  you  would  have 
to  change  your  method  Mr.  Firth  is  now  following 
and  determine  each  particular  piece  of  land  that 
the  water  went  to  to  determine  whether  it  might 
be  considered  water  passing  through  or  whether  it 
ought  to  be  supplied  from  stored  water. 

Mr.  Bilby:  In  other  words,  some  of  the  white 
lands  in  the  San  Carlos  Project  have  rights  that  are 
junior  to  some  of  the  Upper  Valley  rights? 

Mr.  Gust:  They  brought  in  some  that  had  no 
water  right  at  all. 

Mr.  Bilby :  Many  of  them  are  junior  to  those  up 
there  1 

Mr.  Gust :     Oh,  yes,  a  great  many. 

(After  recess) 
Mr.  Gust:  I  want  to  correct  an  error  I  made 
this  morning.  In  speaking  of  the  provision  of  the 
decree  providing  for  substituted  storage  I  said  that 
it  was  a  fifty-fifty  proposition  and  I  followed  that 
up  by  stating  that  the  people  on  the  upper  river 
were  awarded  half  of  the  water  that  was  in  the  res- 
ervoir. A  fifty-fifty  proposition  is  all  right  but  the 
statement  that  it  was  [158]  half  was  plainly  erro- 
neous because  the  decree  provides  that  the  people 
in  the  upper  river  shall  set  aside  to  them  an  equal 
amount  to  that  which  is  in  the  reservoir.  I  just 
want  to  make  that  correction. 
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Mr.  Bilby:  You  said  something  about  Mr. 
Elliott,  after  you  had  had  a  conference  with  the  Sec- 
retary of  the  Interior  and  agreed  upon  this  plan,  Mr. 
Elliott  went  back  over  a  period  of  years  and  com- 
piled some  figures  to  show  the  effect  of  putting  this 
plan  into  effect  on  the  Upper  Valley.  Will  you  tell 
us  a  little  about  that  % 

Mr.  Gust :  Yes,  he  had  I  think  made  a  computa- 
tion of  the  amount  of  water  that  had  been  shown 
by  the  old  figures  as  the  flow  in  the  river  each  year 
and  he  had  prior  to  that  time  made  a  computation 
of  how  much  water  there  would  be  available  and  I 
think  there  had  been  a  similar  computation  made 
by  another  engineer  who  was  employed  at  one  time. 
After  we  had  this  hearing  in  Washington  and  it 
looked  as  if  we  were  getting  down  to  something 
definite  I  told  him  we  wanted  to  be  sure  on  this 
thing  and  asked  him  to  figure  out  just  how  this 
would  operate  on  this  basis  and  he  did  that  and 
he  also  had  at  that  time  a  graph,  I  guess  you  would 
call  it,  showing  how  it  would  operate. 

Mr.  Bilby:     You  saw  that? 

Mr.  Gust:  Yes,  I  saw  that.  I  don't  think  I  have 
it  now  but  I  saw  that  graph  and  it  showed  what  I 
said  this  morning  was  my  understanding  of  the  way 
this  worked:  that  [159]  it  wouldn't  come  into  oper- 
ation on  the  basis  of  the  figures  for  past  years. 

Mr.  Bilby:  In  other  words,  the  only  way  un- 
der your  theory  that  the  prior  rights  of  the  various 
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parties  as  set  up  in  the  decree  would  come  into  oper- 
ation would  be  for  the  reservoir  to  be  dry. 

Mr.  Gust:     Yes.    This  graph  showed  if  we  con- 
tinued to  have  about  the  same  kind  of  weather  we 
had  in  the  past  the  reservoir  wouldn't  go  dry  on 
the  basis  of  an  eighty  thousand  acre  project. 
(Mr.  Gust  excused)." 


Mr.  Thompson:  Then,  your  Honor,  we  offer  to 
prove  that  Mr.  J.  M.  Wilson,  of  Safford,  Arizona, 
if  he  were  sworn  to  testify  and  propounded  the 
questions  which  appear  in  Petitioners'  Exhibit  1 
for  Identification,  beginning  at  page  42  and  in- 
cluding to  page  52,  that  he  would  make  substan- 
tially the  same  answers  to  the  questions  that  appear 
on  those  pages;  and  that  if  Mr.  William  Ellsworth, 
of  Safford,  Arizona,  were  sworn  and  testified  in 
this  cause  and  were  propounded  the  questions 
which  appear  on  pages  53  to  57  of  Petitioners'  Ex- 
hibit /  that  he  would  make  substantially  the  same 
answers  as  are  made  on  those  pages.  So  there  won't 
be  any  misunderstanding,  the  reporter  will  copy 
this  and  incorporate  them  in  our  offer  of  proof. 
We  don't  ask  that  all  be  copied,  but  merely  the 
questions  and  answers.  There  are  some  extraneous 
matters  in  it,  so  that  will  all  be  clear  of  that,  your 
Honor.  My  understanding  [160]  is  that  only  the 
questions  and  answers  will  be  copied;  of  course,  as 
in  any  record,  that  is,  there  are  observations  of  the 
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attorneys  or  questions  that  were  outside  of  the 
issues  here,  and  we  are  only  offering  the  actual 
questions  propounded  to  Mr.  Gust  and  his  answers 
to  the  same,  so  that  the  reporter  will  be  clear  on 
it;  there  are  not  many  things  other  than  the  ques- 
tions and  answers,  but  there  are  a  few. 

(Following  is  the  examination  of  J.  M.  Wil- 
son from  Petitioners'  Exhibit  No.  1  for  Identi- 
fication:) 

"Examination  of 

J.  M.  WILSON 
By  Mr.  Bilby: 

Q.     Will  you  give  your  name  please? 

A.     J.  M.  Wilson. 

Q.     You  live  at  Safford?  A.     Yes. 

Q.     What  is  your  business  there? 

A.  Some  farming  business,  principally  cattle 
raising  and  feeding. 

Q.  Have  you  been  engaged  in  farming  there  in 
the  past  ?  A.     Yes,  sir. 

Q.     For  how  long? 

A.     For  27  years  at  Safford. 

Q.  You  have  been  getting  your  water  out  of 
the  Gila  River?  A.    Yes,  sir. 

Q.  Do  you  hold  any  position  with  the  Gila  Val- 
ley Irrigation  District? 

A.    Yes,  sir,  I  was  secretary  to  the  board.  [161] 

Q.     For  how  long? 

A.  From  its  first  organization  which  as  I  re- 
call was  in  1923,  until  immediately  after  the  con- 
sent decree  was  signed. 
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Q.  So  you  were  secretary  all  during  the  years 
that  negotiations  concerning  the  decree  were  car- 
ried on?  A.     Yes. 

Q.  Did  you  participate  in  the  conferences  and 
meetings  concerning  if?  A.     Yes,  sir. 

Q.     Carry  on  the  correspondence  about  it? 

A.    Yes,  sir. 

Q.  Receive  correspondence  from  Mr.  Gust  and 
the  engineers?  A.     Yes,  sir. 

Q.  Did  you  attend  any  conferences  at  which 
government  representatives  were  present? 

A.    Yes,  sir. 

Q.  Without  attempting  to  name  a  specific  con- 
ference or  definitely  who  was  present  at  each  con- 
ference, can  you  tell  us  some  of  the  government  rep- 
resentatives who  were  at  some  of  the  conferences? 

A.  Most  of  the  time  Mr.  Truesdale  was  there. 
Various  attorneys  from  the  Los  Angeles  office,  some 
that  were  located  here  like  Captain  Smith  and  Mr. 
Martin  at  the  time  of  the  hearing  before  the  master 
and  after  that  there  was  Mr.  Ward.  I  recall  Mr. 
Humpherys  once  or  twice  and  Mr.  Wathen. 

Q.  In  those  conferences  who,  besides  yourself, 
were  represent-  [162]  the  Upper  Valley? 

A.  I  think  in  every  instance  there  was  one  or 
more  directors,  usually  it  was  Mr.  Ellsworth  and 
probably  one  or  both  of  the  other  directors. 

Q.  What  position  did  Mr.  Ellsworth  hold  at  that 
time  ? 
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A.  If  I  remember  correctly  he  has  been  presi- 
dent of  the  organization  and  still  is. 

Q.  Was  Mr.  Gust  there  representing  you  as  at- 
torney I  A.     Yes,  sir. 

Q.  And  Mr.  Lynch  representing  the  Duncan  Val- 
ley? A.     Yes,  sir. 

Q.  Was  Mr.  W.  R.  Elliott  there  in  the  capacity 
of  an  engineer  I  A.     Yes,  sir. 

Q.  Did  you  keep  in  close  touch  with  the  proceed- 
ings that  were  being  had  before  the  master  prior  to 
the  conference  you  heard  Mr.  Gust  tell  about  with 
the  Secretary  of  the  Interior? 

A.  The  first  few  days  we  were  there  in  attend- 
ance; after  that  we  just  received  reports  through 
Mr.  Elliott  and  through  Mr.  Gust. 

Q.     Did  those  reports  come  to  you  as  Secretary? 

A.     Yes,  sir. 

Q.  You  were  advised  of  what  was  going  on 
there?  A.    Yes,  sir. 

Q.     And  substantially  what  the  testimony  was? 

A.    Yes. 

Q.  Did  you  know  about  the  conference  that  was 
held  with  [163]  the  Secretary  of  the  Interior? 

A.    Yes,  sir. 

Q.  Did  you  see  the  letter  that  the  solicitor  wrote 
to  the  Secretary  and  was  approved  by  the  Secre- 
tary, being  Exhibit  No.  2? 

A.     We  were  furnished  a  copy  of  it  at  the  time. 

Q.     You  had  a  copy  of  that  as  secretary? 

A.    Yes. 
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Q.  Prior  to  that  time  had  the  upper  valleys  been 
able  to  agree  with  the  government  representatives 
on  any  plan?  No,  sir. 

Q.  Was  the  plan  outlined  by  the  Secretary  satis- 
factory to  the  upper  valleys? 

A.  It  was;  I  wouldn't  say  exactly  satisfactory 
but  we  figured  it  was  the  best  we  could  get  and  we 
could  get  by  with  it. 

Q.  You  participated  in  the  conference  after  that 
conference  with  the   Secretary?  A.     Yes,  sir. 

Q.  Was  it  your  understanding  that  the  decree 
that  you  were  working  on  that  was  already  signed 
was  carrying  out  the  instructions  and  suggestions 
of  the  Secretary? 

A.     Yes,  sir,  based  on  those  instructions. 

Q.  Mr.  Wilson,  the  decree  provides  and  adjudi- 
cates that  there  is  a  prior  right  on  behalf  of  some 
thirty-five  or  thirty-seven  thousand  acres  of  Indian 
lands  that  is  ahead  of  anything  in  the  upper  val- 
leys. Tell  us  how  [164]  it  happened  that  that  was 
in  the  decree.  Did  the  Upper  Valley  people  consent 
to  that? 

A.  Until  the  time  of  the  hearing  and  before  we 
heard  the  evidence  before  the  master  we  were  of  the 
opinion  that  they  wouldn't  be  able  to  establish  any 
such  priorities.  During  that  hearing  we  were  con- 
vinced they  could  establish  priorities  to  some  acre- 
age based  on  some  opinion  that  our  attorneys  foimd 
had  been  upheld  in  like  cases  or  similar  cases.  We 
therefore    thought    that    if    any    priorities    were 
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granted  to  the  Indians  and  they  used  the  normal 
flow  thai  it  would  take  such  a  great  quantity  of 
water  to  reach  them  that  it  would  put  us  so  short  up 
there  thai  we  wouldn't  be  able  to  proceed  with  our 
farming  business,  and,  therefore,  that  some  kind 
of  a  compromise  must  be  reached. 

Q.  What  did  you  understand  you  were  getting 
in  return  for  consenting  that  that  great  amount  of 
acreage  should  have  a  prior  right? 

A.  We  figured  we  were  getting  just  what  the 
instructions  that  the  Secretary  handed  down  signed 
was  given  us.  That  is  in  round  wTords  we  would  be 
left  alone  as  we  were  back  in  1924. 

Q.  Was  it  in  consideration  of  that  that  the  water 
users  and  farmers  up  there  consented  to  this  adjudi- 
cation of  prior  rights  to  the  extent  of  35,000  acres? 

A.     Yes,  sir. 

Q.     Was  that  discussed  at  your  meetings?  [165] 

A.    Yes,  sir. 

Q.  And  discussed  at  meetings  in  which  were  the 
representatives    of   the    government? 

A.    Yes,  sir. 

Q.  Are  you  familiar  with  the  interpretation 
that  has  been  and  is  now  being  placed  upon  the  de- 
cree with  regard  to  stored  waters  and  the  appor- 
tionment of  waters  to  the  Upper  Valley  by  the  com- 
missioner? A.    Yes,  sir. 

Q.  In  any  of  these  conferences  did  you  ever 
hear  any  government  representatives  make  the  con- 
tention for  any  such  instruction  as  that? 
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A.     No,  sir. 

Q.  When  was  the  first  time  that  was  ever  brought 
to  your  attention  1 

A.  After  Mr.  Firth  was  appointed  water  com- 
missioner and  he  had  made  such  an  interpretation 
the  word  came  to  me  that  he  was  so  interpreting  it. 

Q.     What  did  you  do? 

A.  I  don't  know  whether  I  did  it  on  my  own  ac- 
cord or  the  board  asked  me  to  go  to  Mr.  Firth  and 
try  to  explain  to  him  what  the  situation  was,  that 
it  was  being  wrongfully   interpreted. 

Q.     Did  you  go  to  him?  A.    Yes,  sir. 

Q.     Did  you  explain  your  contention  at  that  time  % 

A.    Yes,  as  best  I  could.  [166] 

Q.  I  think  you  then  requested  Mr.  Gust  to  give 
you  an  opinion  on  behalf  of  the  board,  didn't  you? 

A.     We  did. 

Q.  That  is  the  opinion  that  has  been  made  part 
of  the  record,  being  Exhibit   No.   4? 

A.     Yes,  sir,  that  is  it. 

Q.  Did  that  opinion  express  the  understanding 
of  yourself  and  other  members  of  the  board  as  to 
the  meaning  of  that  decree?  A.     Yes,   sir. 

Q.  Is  that  what  you  thought  you  were  getting 
when  the  decree  was  entered?  A.     Yes,  sir. 

Q.  Did  you  hear  in  some  of  the  conferences  that 
you  attended  a  discussion  or  contention  on  the  part 
of  some  of  the  government  representatives  as  to 
this  theoretical  reservoir  being  off  to  the  side  and 
being  fed  by  feeder  canals?  A.     No,  sir. 
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Q.     You  didn't  hear  that  advanced  at  any  time? 

A.    No,  sir. 

Q.  Did  the  upper  valleys  ever  agree  to  any  such 
theory  '.  A.    No,  sir. 

Q.     You  say  you  had  never  heard  of  it  before? 

A.     No,  sir. 

Q.  You  say  it  was  your  understanding  that  this 
decree  as  it  was  finally  rendered  would  carry  out 
the  suggestion  and  direction  of  the  Secretary  of  the 
Interior  in  that  [167]  it  would  leave  you  in  the 
same  position  as  you  were  before  the  San  Carlos 
Act  was  passed.  You  used  water  out  of  the  river 
prior  to  that  time?  A.    Yes,  sir. 

Q.  Had  there  ever  been  any  restriction  as  far 
as  that  valley  as  a  whole  was  concerned  about  taking 
water  out  of  the  river  prior  to  that  time? 

A.     No,  sir. 

Q.  There  was  no  claim  asserted  as  to  your  right 
to  take  it  out? 

A.     Not  as  to  the  valley  as  a  whole. 

Q.     Except  as  between  yourselves? 

A.  We  had  a  decree  that  took  care  of  the  situa- 
tion as  between  the  canals  but  nothing  that  limited 
them  as  a  whole. 

Q.  Nothing  that  limited  them  insofar  as  the  so- 
called  San  Carlos  Project  was  concerned? 

A.     No. 

Q.  There  had  never  been  any  restriction  placed 
upon  you  from  their  standpoint  or  any  claim  made 
until  the  San  Carlos  Act  was  passed? 


vs.  United  States  of  America  77 

(Testimony  of  J.  M.  Wilson.) 

A.  They  may  have  made  some  claims  but  no 
litigation  about  it. 

Q.     Or  no  attempt  to  enforce  any  claims'? 

A.     No,  sir. 

Q.  At  that  time  it  was  the  continued  practice 
to  take  the  water  out  of  the  river  whenever  there 
was  water  there  to  take?  A.     Yes. 

Q,     Speaking  of  the  district  as  a  whole?  [168] 

A.     Yes,  sir. 

Q.  Operating  under  the  decree  as  it  is  now  be- 
ing interpreted  by  the  commissioner  are  you  per- 
mitted to  take  water  out  of  the  river  whenever  it  is 
there  as  you  were  before?  A.     No,  sir. 

Q.     You  are  limited  in  that  respect? 

A.     We  are  limited. 

Q.  Are  there  times  when  there  is  water  passing 
by  there  and  you  are  not  permitted  to  take  it? 

A.    Yes,  sir. 

Q.  Are  you  then  being  given  the  right  to  operate 
as  the  Secretary  suggested  that  you  were  as  before 
the  San  Carlos  Act  was  passed?  A.     No,  sir. 

Q.  You  heard  the  statement  this  morning  con- 
cerning the  formula  that  Mr.  Firth  had  worked  out 
showing  the  difference  that  would  result  from  ap- 
plying his  interpretation  of  the  decree  and  apply- 
ing that  that  Mr.  Gust  contended  for,  did  you  not? 

A.     I  know  of  it,  yes,  sir. 

Q.  You  know  that  in  those  figures  by  following 
the  so-called  Gust  interpretation  or  the  interpreta- 
tion claimed  by  the  Upper  Valley  water  users  you 
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would  have  had  an  allotment  of  approximately 
87/100ths  of  an  acre  foot  more  than  you  otherwise 
got?  A.     That  is  my  understanding. 

Q.     For  the   current   year   of   1938? 

A.     Yes,  sir. 

Q.  You  heard  some  statements  pro  and  con  as 
to  whether  [169]  or  not  the  failure  to  get  that 
apportionment  actually  resulted  in  the  loss  of  any 
water  to  you.  What  is  the  effect  in  that  connection? 
Will  you  explain  to  us? 

A.  It  has  at  various  times  during  this  past  sum- 
mer resulted  in  us  not  being  able  to  take  water. 

Q.  Did  it  result  in  the  loss  of  that  amount  of 
water  or  substantially  that  amount? 

A.     I  think  in  most  of  it. 

Q.     Just  resulted  how? 

A.  Today  there  is  water  there  at  the  heads  of  I 
believe  all  the  canals.  I  think  there  are  two  or 
three  canals  which  are  not  taking  water  now  be- 
cause their  apportionment  is  practically  used  up. 
They  may  have  a  very  very  small  apportionment 
left  but  they  are  not  taking  that  water  because  the 
apportionment  is  so  small  that  they  had  rather  not 
plant  the  crops  that  they  would  ordinarily  plant  this 
time  of  year,  but  conserve  what  little  apportion- 
ment they  have  left  to  take  care  of  some  crops  they 
have  already  started. 

Q.  What  is  the  practice  with  regard  to  taking 
water  to  the  full  extent  of  your  allotment?  Has  it 
been  the  practice  to  use  it  all  up? 
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A.     No,   a  good  farmer  wouldn't  do  that. 

Q.     Would  he  dare  do  it? 

A.  There  might  be  times  toward  the  end  of  the 
year  that  he  might  dare  do  it;  any  other  time  of 
the  year,  no,  it  wouldn't  be  good  practice.  He  would 
rather  let  part  [170]  of  his  crop  go  in  order  to  keep 
a  little  water  to  save  the  other  portion  of  his  crop 
a  little  later  on. 

Q.  That  is  true  because  imder  the  present  man- 
ner of  interpreting  the  decree  you  wouldn't  get  any 
more  allotment  unless  sufficient  water  ran  in  to 
cause  a  rise  in  the  level  of  the  reservoir,  is  that 
right?  A.    Yes,  sir. 

Q.  Have  there  been  times  during  this  current 
year  when  there  was  water  in  the  river  that  you 
could  have  taken  had  you  dared  to  do  it  with  the 
small  allotment  that  you  had  left? 

A.     There  have  been  several  times. 

Q.     But  you  didn't  take  it?        A.     That  is  right. 

Q.  Because  as  I  understand  you  you  didn't  dare 
to  use  up  your  entire  allotment,  is  that  correct? 

A.    Yes,  sir. 

Q.  Putting  it  this  way,  if  you  had  a  large  allot- 
ment at  the  beginning  of  the  year  you  would  take 
out  more  water  as  you  went  along  than  you  would 
with  a  small  allotment?  A.     That  is  right. 

Q.  There  is  usually  more  water  in  the  spring 
of  the  year  than  there  is  in  the  hot  part  of  the  sum- 
mer, is  there  not?  A.     Yes,  sir. 

(Mr.  Wilson  excused)" 
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(Following  is  statement  of  William  Ells- 
worth from  Petitioner's  Exhibit  No.  1  for  Iden- 
tification:) 

"Examination  of 

WILLIAM  ELLSWORTH 

By  Mr.  Bilby: 

Q.     Your  name  is  William  Ellsworth? 

A.    Yes,  sir. 

Q.     You  are  a  farmer  in  the  Safrord  Valley? 

A.    Yes,  sir. 

Q.     And  have  been  all  your  life? 

A.     52  years. 

Q.  During  all  that  time  you  have  been  irrigating 
your  lands  with  water  from  what  source? 

A.     The  Gila  River. 

Q.  And  you  were  so  irrigating  your  lands  long 
before  they  passed  the   San  Carlos  Act? 

A.       Yes,  sir. 

Q.  You  are  president  of  the  Gila  Valley  Irriga- 
tion District?  A.    Yes,  sir. 

Q.  And  have  been  since  its  organization  continu- 
ously ? 

A.  Yes,  sir,  I  have  been  president  and  a  mem- 
ber of  the  Board. 

Q.  Either  president  or  member  of  the  board  at 
all  times?  A.     Yes,  sir. 

Q.  Were  you  president  during  a  good  part  of 
the  time  that  negotiations  were  being  carried  on 
concerning  the  framing  of  this  consent  decree? 

A.    Yes,  sir. 
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Q.     Did   you   participate   in   the    conferences? 

A.     Most  of  them  or  some  of  them. 

[172] 

Q.  Did  you  attend  a  conference  in  Washington 
with   the   Secretary   of  the   Interior? 

A.     No,  sir. 

Q.  Did  you  request  Mr.  Gust  and  Mr.  Elliott  to 
go   on   behalf   of  the  Irrigation  District? 

A.     Yes,  sir. 

Q.  You  had  taken  part  in  the  negotiations  that 
had  been  carried  on  before  that  time,  had  you  not? 

A.     Yes,  sir. 

Q.  And  knew  that  you  hadn't  been  able  to  agree 
with  the  government  representatives? 

A.     That  is  right. 

Q.  Did  you  have  something  to  do  with  arrang- 
ing that  conference?  A.    Yes,  sir. 

Q.    You  knew  what  the   purpose   of  it  was? 

A.     Yes,  sir. 

Q.  Did  you  learn  the  result  of  it?  Do  you  know 
what  happened  as  a  result  of  the  conference? 

A.  Yes,  we  had  a  report  of  it  when  they  came 
back. 

Q.  Was  that  reasonably  satisfactory  to  the  Up- 
per Valley? 

A.     Yes,  sir,  very  satisfactory. 

Q.  What  in  your  mind  was  the  big  point  coming 
out  of  that  conference,  what  did  it  mean  to  you? 

A.  My  thought  was  that  we  was  going  to  get 
a  settlement  and  get  the  same  right  to  use  water  out 
of  the  river  that  we  had  always  been  having.  [173] 
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Q.  That  is  in  accordance  with  the  Secretary's 
Btatemenl  '.  A.    Yes,  sir. 

Q.  In  cariying  on  your  negotiations  or  framing 
the  decree  after  the  Secretary  had  made  that  state- 
ment was  thai  what  you  were  driving  at  all  the  time? 

A.    Yes,  sir. 

Q.  When  the  decree  was  finally  prepared  did  yon 
go  over  it  and  read  it? 

A.  Yes,  sir,  we  went  over  it  and  read  it  or  heard 
it  read. 

Q.     Was  it  entirely  clear  to  you? 

A.  No,  there  was  about  half  of  it  I  never  did 
understand. 

Q.  Upon  whose  advice  did  you  rely  as  to  what 
it  meant? 

A.     I  relied  on  our  engineer  and  our  attorney. 

Q.  What  was  their  statement  to  you  as  to  what 
it  did  represent  in  regard  to  whether  or  not  you 
were  getting  what  you  thought  you  were  getting, 
namely,  the  right  to  use  the  water  that  you  had 
theretofore  used  ?  Did  they  represent  that  it  did  so 
advise?  A.    Yes,  sir. 

Q.  Was  that  your  understanding  of  your  consent 
to  it  ?  A.    Yes,  sir. 

Q.  In  the  interpretation  that  is  put  on  it  now 
are  you  able  to  use  the  water  as  you  did  before? 

A.  Not  quite.  There  has  been  a  little  difference. 
Up  to  this  season  I  don't  think  it  hurt  us  any 
much,  but  this  season  we  have  been  hurt  quite  a 
bit  by  it  by  not  having  alloted  to  us  as  much  water 
as  we  needed.  [174] 


vs.  United  States  of  America  83 

(Testimony  of  William  Ellsworth.) 

Q.  By  not  having  as  much  as  you  needed  or  as 
much  as  you  thought  you  were  entitled  to  under  the 
decree  ?  A.     Yes. 

Q.  Had  that  amount  been  allotted  to  you  would 
you  have  used  it  while  there  was  water  in  the  river 
to  use? 

A.     We  would  have  used  the  biggest  part  of  it. 

Q.  Has  the  failure  to  get  that  allotment  in  ac- 
cordance with  your  contention  as  to  the  construc- 
tion of  the  decree  resulted  in  a  substantial  loss  of 
water  to  you?  A.     Yes,  sir. 

Q.  Has  it  resulted  in  a  substantial  loss  of  crops 
to  you?  A.     Yes,  sir. 

Q.  You  requested  an  opinion  from  Mr.  Gust 
as  to  the  construction  that  should  be  placed  on  this 
decree?  A.     Yes,  sir. 

Q.     He  rendered  that  opinion?  A.     Yes. 

Q.  Does  that  opinion  express  what  you  under- 
stood you  were  getting  at  the  time  you  consented 
to  the  decree? 

A.     Yes,   sir,  just  exactly. 

Q.  Would  the  Upper  Valley  farmers  have  con- 
sented to  it  on  the  basis  on  which  it  is  now  being 
interpreted  if  they  had  known  it? 

A.  Yes,  sir,  they  would  have  accepted  it  on  that 
statement  of  Mr.  Gust. 

Q.  Would  you  have  accepted  it  had  you  known 
it  was  to  be  interpreted  as  Mr.  Firth  is  now  inter- 
preting it?  [175] 

A.  I  wouldn't  have  never  signed  it  if  I  thought 
it  was  that  way. 
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Q.     Your  consent  to  it  was  based  on  the  idea  that 
Mr.  Gust  expressed  in  his  letter,  is  that  it? 

A.     Yes,  sir. 

(Mr.  Ellsworth  excused).' 


Mr.  Thompson:  May  it  please  the  Court,  in  the 
questions  that  were  propounded  to  Mr.  Gust,  refer- 
ence is  made  to  a  certain  letter  addressed  by  Mr. 
Finney,  the  solicitor  to  the  Secretary  of  the  Interior 
in  connection  with  the  San  Carlos  Reclamation 
Project  and  the  pending  water  adjudication  suit, 
dated  December  13th,  1930,  to  which  Mr.  Gust  made 
answer  in  this  proffer  that  we  just  made  and  it  was 
referred  to  in  the  proffer  as  Exhibit  No.  2.  We 
would  like,  therefore,  to  have  this  document  here 
marked  as  Petitioners'  Exhibit  Number  2  for  Iden- 
tification and  have  the  record  show  that  this  is  a 
copy  of  the  letter  about  which  Mr.  Gust  was  an- 
swering and  referring  to  in  our  proffer  of  proof,  and 
it  is  now  marked  as  Exhibit  2.  And  further,  it  is 
our  under  standing  that  counsel  will  not — they  are 
retaining,  of  course,  all  of  their  objections,  but  they 
make  no  objection  to  this  specifically  on  the  ground 
that  it  is  a  copy. 

Mr.  Flynn:  We  make  no  objection  to  it  as  a  copy, 
but  do  object  to  it  on  the  grounds  set  forth  in  our 
objection  to  any  testimony  being  offered  at  this 
time. 

The  Court:  Very  well.  [176] 


vs.  United  States  of  America  85 

Following  is  a  copy  of 

PETITIONERS'  EXHIBIT  No.  2 

for  Identification: 

"  United  States  of  America 

Department  of  the  Interior 

Washington,  D.  C. 

August  17,  1939. 

Pursuant  to  Title  28,  Paragraph  661,  United 
States  Code,  I  hereby  certify  that  the  annexed  is 
a  true  copy  of  the  original  as  it  appears  on  the 
records  and  files  of  this  Department. 

In  witness  whereof,  I  have  hereunto  subscribed 
my  name,  and  caused  the  seal  of  the  Secretary  of 
the  Interior  to  be  affixed,  the  day  and  year  first 
above  written. 

(Seal)  (Sgd)    OMAR  L.   CHAPMAN, 

Assistant  Secretary  of  the  Interior. 
United  States  of  America 
Department  of  the  Interior 
Office  of  the  Solicitor 

December  13,  1930. 

In  re:  San  Carlos  Reclamation  Project — 
Pending  water  adjudication  suit. 

The  Honorable 

The  Secretary  of  the  Interior. 

My  dear  Mr.  Secretary: 

After  preliminary  conferences,  meetings  were 
held  in  the  Solicitor's  office,  December  12  and  13, 
and  due  to  the  evident  desire  of  all  to  reach  a  fair 
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and  equitable  settlement  of  the  matter,  avoiding 
further  litigation,  a  tentative  suggestion  or  plan  has 
been  formulated: 

1.  The  water-users  in  the  Safford  and  other  irri- 
gation [177]  districts  in  Arizona  and  New  Mexico 
above  the  San  Carlos  Dam  should  be  protected  in 
so  far  as  their  lands  placed  under  irrigation  and 
agricultural  use  prior  to  the  date  of  the  San  Carlos 
Act  of  1924  or  such  other  date  as  may  be  agreed 
upon,  are  concerned. 

2.  That  the  legal  difficulties  surrounding  the 
situation,  involving  a  stipulation  and  consent  de- 
cree by  the  Court,  may  be  worked  out  but  will  in- 
volve some  further  consideration  by  attorneys  and 
engineers  in  Arizona. 

3.  That  tentative  plan  considered  at  our  con- 
ferences shall  form  the  basis  for  a  definite  form  of 
stipulation  to  be  so  worked  out  and  submitted  as 
soon  as  possible  to  yourself  and  to  the  Attorney 
General. 

4.  That  if  at  some  future  time  storage  on  the 
Upper  Gila  should  become  feasible  for  the  benefits 
of  the  lands  in  the  districts  on  the  Upper  Gila,  no 
objection  will  be  interposed,  but  on  the  contrary  the 
Department  will  be  favorable  to  such  storage  being 
provided  by  said  water-users  and  the  resultant  utili- 
zation of  the  water,  provided  such  storage  and  such 
utilization  of  water  shall  not  interfere  with  the 
present  proposed  arrangements  or  with  the  rights 
of  the  San  Carlos  Project  water-users. 

Briefly,  the  tentative  plan  is  to  prepare  and  in- 
corporate in  a  decree  to  be  entered  in  the  pending 
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law  suit,  a  provision  to  the  effect  that  the  prior 
rights  of  the  Pima  Indians  and  of  white  settlers 
under  the  San  Carlos  Project,  shall  attach  to  and  be 
first  satisfied  out  of  the  flood  water  stored  [178]  in 
the  resorvoir;  that  unless  and  until  the  storage 
is  provided  on  the  upper  river,  the  irrigation  dis- 
tricts around  SafTord  shall  be  entitled  to  continue 
the  diversion  and  use  of  waters  from  the  flow  of  the 
Gila  to  the  extent  that  such  use  was  being  enjoyed 
in  1924  when  the  San  Carlos  Dam  was  authorized 
by  Congress,  or  such  other  date  as  may  be  agreed 
upon ;  all  of  this  to  be  subject,  however,  to  the  con- 
dition that  if  in  any  year  there  is  not  sufficient  water 
in  the  Coolidge  Reservoir  to  satisfy  the  priorities 
of  the  Indians  and  white  lands  having  priorities 
in  the  San  Carlos  Project,  the  priorities  of  the 
Indians  and  of  such  white  lands  shall  be  entitled 
to  be  satisfied  out  of  the  natural  flow  of  the  river 
Gila. 

We  hope  that  this  solution  will  avoid  the  neces- 
sity for  further  litigation  in  the  pending  suit  and 
that  it  will  result  in  preserving  the  equities  of  the 
Upper  districts;  that  the  Pima  Indians  will  always 
have  a  prior  right  and  also  that  there  will  be  suffi- 
cient water  for  the  irrigation  and  cultivation  of  the 
lands  imder  the  San  Carlos  Project,  as  now  consti- 
tuted. 

(Sgd)  E.  C.  FINNEY 

Solicitor 
Approved : 

(Sgd)  ROY  LYMAN  WILBUR, 

Secretary."  [179] 
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Mr.  Thompson:  If  the  Court  please,  there  is,  in 
one  of  the  questions  asked  Mr.  Gust  and  about 
which  he  made  answer,  reference  to  a  letter  ad- 
dressed to  Mr.  William  Ellsworth,  President  of  the 
Gila  Valley  Irrigation  District,  Safford,  Arizona, 
signed  by  Mr.  Gust,  dated  February  17th,  1935,  and 
in  this  proffer  it  is  referred  to  as  Exhibit  No.  4,  and 
we  would  now  like  just  to  proffer  this  document  as 
Petitioners'  Exhibit  Number  4  for  Identification, 
being  the  same  instrument,  or  copy  of  the  instru- 
ment referred  to  in  Mr.  Gust's  statement. 

The  Court:     I  suppose  the  same  objections? 

Mr.  Flynn:  The  same  objections,  and,  of  course 
— May  I  see  that? 

Mr.  Thompson:  Yes.  (Handing  document  to 
counsel). 

Mr.  Flynn:  We  would  like  to  have  the  further 
objection  to  this,  your  Honor,  that  it  is  apparent 
from  its  date  that  it  is  a  blanket  opinion  by  Mr. 
Gust  subsequent  to  the  entry  of  the  decree,  and  I 
think  it  is  subject  to  the  further  objection  that  it  is 
self-serving  in  that  it  is  an  opinion  by  one  of  the 
attorneys  who  is  a  party  to  the  decree. 

Mr.  Bilby:  You  don't  object  to  that  on  the 
grounds  it  is  a  copy? 

Mr.  Flynn:     No. 
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Following  is  a  copy  of 

PETITIONERS'  EXHIBIT  FOR  IDENTIFICA- 
TION NUMBER  4  [180] 

"Copy 

Kibbey,  Bennett,  Gust,  Smith  &  Rosenfeld 
Phoenix,  Arizona 

February  17,  1935. 

Mr.  William  Ellsworth,  President, 
Gila  Valley  Irrigation  District, 
Safford,  Arizona. 

Dear  Mr.  Ellsworth: 

I  am  in  receipt  of  a  letter  from  Mr.  J.  M.  Wil- 
son, submitting  three  questions  of  Mr.  Firth,  Water 
Commissioner,  with  reference  to  additional  appor- 
tionments of  water  under  Section  2  of  Article  VIII, 
page  106,  of  the  Decree  entered  in  the  case  of 
United  States  of  America  vs.  Gila  Valley  Irriga- 
tion District,  et  al.  The  language  to  be  interpreted 
is  the  following: 

"That  if  and  when  at  any  time,  or  from  time 
to  time  in  any  year,  water  shall  flow  into  said 
reservoir  after  said  date  of  first  apportionment 
and  shall  be  stored  there  and  become  added  to 
the  available  storage  water  in  said  reservoir, 
the  said  Commissioner  shall  make  further  and 
additional  apportionments  to  said  defendants 
of  the  natural  flow  of  said  stream  as  the  same  is 
available  at  the  diversion  points  of  said  defend- 
ants, which  said  apportionments  shall  in  turn 
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correspond  with  and  be  equivalent  in  quantity 
to  the  amount  of  such  accessions  or  newly 
available  stored  water  supply;  that  in  calcu- 
lating apportionments  of  the  stored  water  sup- 
ply the  Water  Commissioner  shall  make  appro- 
priate deductions  for  losses  for  evaporation, 
seepage  or  otherwise  that  may  be  suffered  be- 
tween the  time  of  the  apportionment  and  that 
of  the  diversion  of  a  corresponding  quantity  of 
water  from  the  stream;  that  such  apportion- 
ments, corresponding  with  the  net  accessions 
during  each  annual  period  after  first  apportion- 
ment, shall  be  made  by  said  Water  Commis- 
sioner at  least  as  frequently  as  once  per  calen- 
dar month,  (provided  accessions  to  stored  sup- 
ply have  occurred  during  that  period)  and  at 
such  more  frequent  intervals  as  the  conditions 
in  his  judgment  may  demand — his  decisions  in 
these  regards  to  be  subject  to  summary  review 
by  the  Court  as  provided  in  Article  XII  here- 
of.'' [181] 

It  is  apparent  from  the  above  quotation  from 
the  Decree  that  water  included  in  such  additional 
apportionment  must  meet  three  requirements,  which 
are  the  following:  First,  the  water  must  flow  into 
the  reservoir  after  the  date  of  the  last  apportion- 
ment ;  Second,  the  water  must  be  stored  in  the  res- 
ervoir, and,  Third,  the  water  must  become  added 
to  the  available  stored  water  in  the  reservoir. 
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It  is,  of  course,  apparent  that  all  water  flowing 
past  the  guaging  stations  at  Calva  and  Peridot  flows 
into  the  reservoir,  and  so  meets  requirement  1.  It 
is  also  apparent  that  water  flowing  past  the  guaging 
stations  at  Calva  and  Peridot  is  stored  in  the  reser- 
voir. No  particular  time  is  required  for  storage. 
It  is  not  possible  to  conduct  water  through  the 
reservoir  without  the  same  becoming  stored  in  the 
reservoir.  It  is,  of  course,  possible  to  let  out  of 
the  gates  from  the  reservoir  a  quantity  of  water 
equal  to  the  quantity  that  flows  in,  but  this  results 
in  the  water  that  is  let  out  being  deducted  from  the 
stored  supply  and  the  new  water  that  flows  in  be- 
coming stored  water.  Thus,  all  water  that  flows  past 
the  guaging  stations  at  Calva  and  Peridot  is  stored 
in  the  reservoir. 

The  third  requirement,  however,  is  that  to  be  con- 
sidered as  an  apportionment,  the  water  that  flows 
into  the  reservoir  must  be  '  added  to  the  available 
stored  water  in  said  reservoir'.  This  requirement 
was  inserted  for  the  express  purpose  of  eliminating 
from  the  apportioned  water  that  was  supplied  from 
the  reservoir  to  appropriators  before  the  reser- 
[182]  voir  who  retained  their  rights  in  and  to  the 
natural  flow  of  the  stream.  The  natural  flow  of  the 
stream  into  the  reservoir  cannot  be  conducted  as 
such  through  water  in  the  reservoir  and  delivered 
to  the  landowners  below  the  reservoir  to  supply 
their  rights  of  appropriation,  but  an  equivalent 
amount  of  stored  water  in  the  reservoir  can  be  let 
out  as  water  flows  into  the  reservoir  Prom  above, 
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and  thus  the  prior  appropriations  of  the  landown- 
ers below  the  reservoir  is  supplied.  Water  flowing 
into  the  reservoir  and  becoming  stored  there  when 
an  equivalent  amount  of  water  was  let  out  at  the 
same  time  for  the  use  of  landowners  not  entitled 
to  share  in  the  stored  supply,  cannot  be  said  to  be 
added  to  the  available  stored  supply. 

Turning  to  the  Decree,  we  find  four  appropria- 
tors  for  whom  provision  is  made  in  the  Decree  for 
water  delivery  from  the  natural  flow  of  the  river: 
Section  3,  page  109,  Kennecott  Copper  Com- 
pany; 
Also,  Section  5,  Page  110,  Kennecott  Copper 

Company ; 
Also,  Section  1,  Page  111,  Joseph  J.  Anderson, 
Grady  L.  Herring  and  T.  H.  S.  Glasspie. 

Another  possibility  is  that  there  may  be  prior 
rights  of  landowners  not  mentioned  in  the  Decree, 
who  were  not  in  the  San  Carlos  Project,  for  under 
Section  5,  page  105,  of  the  Decree,  such  landowners 
are  entitled  to  water  to  supply  their  prior  appro- 
priations, if  there  are  any  such. 

The  above  are  all  the  deductions  that  we  can  find 
authorized  to  be  made  from  the  water  flowing  into 
the  reservoir,  except  the  allowance  for  evaporation 
and  seepage.  [183] 

The  question  may  be  asked,  why  not  deduct  water 
permitted  to  flow  out  of  the  reservoir  to  supply 
lands,  either  white  or  Indian,  that  are  included  in 
the    prior    appropriations    awarded    the    plaintiff: 
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The  reason  is  that  the  Decree  provides  that  these 
rights  shall  be  supplied,  not  from  the  natural  flow 
of  the  river  in  accordance  with  priorities,  but  from 
the  total  supply  available  on  an  equality  with  other 
lands  in  said  white  and  Indian  projects,  regardless 
of  prior  appropriations.  The  Decree  does  not  con- 
template that  any  water  be  furnished  to  the  white 
or  Indian  lands  represented  by  plaintiff  in  the  De- 
cree from  the  natural  flow  of  the  river,  but  contem- 
plates the  supply  of  all  lands  in  said  white  and 
Indian  projects  from  the  stored  supply.  See  Sec- 
tion 5,  page  107,  and  Article  VI,  page  105  of  the 
Decree. 

If  it  is  contended  that  only  the  increase  in  the 
amount  of  stored  water  should  be  taken  into  con- 
sideration in  the  additional  apportionment,  we  wish 
to  say  that  if  such  had  been  the  intention  in  framing 
the  Decree,  it  would  have  been  expressly  stated  that 
the  Water  Commissioner  should  make  an  additional 
apportionment  of  the  additional  amount  in  the  res- 
ervoir found  therein  at  the  time  of  making  the 
additional  apportionment.  If  that  had  been  the 
intention,  the  decree  would  have  simply  said  that 
the  Water  Commissioner  should  measure  the  quan- 
tity of  water  in  the  reservoir  at  the  time  for  each 
apportionment  and  make  an  additional  apportion- 
ment of  the  increase  in  the  reservoir  over  the 
amount  that  was  therein  at  [184]  the  time  of  the 
last  previous  apportionment.  That  the  interpreta- 
tion we  are  making  is  the  correct  one  is  strongly 
indicated  by  the  use  of  the  word,  'accessions',  which 
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appears  in  the  next  to  the  last  line  on  page  106  of 
the  Decree.  An  accession  is  something  added  to  a 
supply,  and  is  not  susceptible  of  being  interpreted 
as  an  increase.  In  other  words,  whatever  is  added 
is  an  accession,  notwithstanding  that  at  the  same 
time  there  may  be  a  depreciation  from  the  total 
supply. 

Under  our  interpretation  as  given  above,  the  an- 
swer to  Question  1,  propounded  by  the  Water  Com- 
missioner is  'No'.  The  answer  to  Question  No.  2, 
propounded  by  the  Water  Commissioner,  is  'No'. 
The  answer  to  Question  3,  propounded  by  the  Water 
Commissioner,  is  'No'. 

The  true  rule  to  be  followed  is :  Add  to  the  water 
passing  the  g  waging  station  at  Calva  since  the  last 
apportionment,  the  water  passing  the  guaging  sta- 
tion at  Peridot  since  the  last  apportionment ;  deduct 
all  water  diverted  by  Kennecott  Copper  Company 
from  the  river  in  pursuance  of  the  Decree  since  the 
last  apportionment,  all  water  diverted  by  Joseph  J. 
Anderson,  Grady  L.  Herring  and  T.  H.  S.  Glasspie, 
in  pursuance  of  the  Decree  since  the  last  appor- 
tionment, and  all  water,  if  any,  allowed  to  flow  from 
the  reservoir  since  the  last  apportionment  to  sup- 
ply rights  of  appropriation  not  provided  for  in  the 
Decree,  and  the  amount  thus  arrived  at  will  be 
the  proper  amount  of  the  additional  apportionment. 
[185]   To  illustrate : 

Let  A  equal  the  water  passing  guaging  station 

at  Calva  since  last  apportionment ; 

Let  B  equal  water  passing  guaging  station  at 

Peridot  since  last  apportionment; 
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Let  C  equal  water  used  by  Kennecott  Copper 
Company  from  river  in  pursuant  of  the  Decree 
since  last  apportioned; 

Let  D  equal  water  used  by  Anderson  from  river 
in  pursuance  of  the  Decree  since  last  appor- 
tionment ; 

Let  E  equal  water  used  by  Herring  from  river 
in  pursuance  of  the  Decree  since  last  appor- 
tionment ; 

Let  F  equal  water  used  by  Glasspie  from  river 
in  pursuance  of  the  Decree  since  last  appor- 
tionment ; 

Let  G  equal  water,  if  any,  allowed  to  flow  out 
of  river  to  supply  prior  appropriations  not  pro- 
vided for  in  the  Decree ; 

Then  A  plus  B,  minus  C,  minus  D,  minus  E, 
minus  F,  minus  Gr,  equals  the  additional  ap- 
portionment which  may  be  represented  by  H. 

It  occurs  to  us  that  when  the  amount  of  the  addi- 
tional apportionment  is  thus  determined,  it  will  be 
advisable  to  arrive  at  a  revised  total  of  the  amount 
of  substituted  storage  available  for  the  Upper  Val- 
leys, as  of  the  date  of  such  apportionment.  This 
may  be  arrived  at  as  follows : 

Let  I  equal  the  last  apportionment ; 

Let  J  equal  the  substituted  storage  water  used 

by  Upper  Valleys  since  last  apportionment; 

Let  K  equal  allowance  for  evaporation  since 

last  apportionment; 
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Then,  I  minus  J,  minus  K,  plus  H,  equals  L, 
being  the  amount  of  substituted  storage  avail- 
able"  at    the   date   of   the   last   apportionment, 

[186]  of  which  proper  publication  should  be  made, 
as  well  as  of  the  item  K  above  indicated. 
Very  truly  yours, 

KIBBEY,  BENNETT,  GUST, 
SMITH  &  ROSENFELD, 
(Sgd)  J.  L.  GUST 

g.b 

copy 
CR" 


Mr.  Thompson :  If  the  Court  please,  in  our  peti- 
tion there  is  an  allegation  that  this  interpretation 
we  are  asking  for,  as  compared  to  the  interpretation 
made  by  the  Commissioner,  which  results  in  a  loss 
to  us  of  a  substantial  quantity  of  water  per  year,  I 
think  it  is  approximately  one  acre  foot  per  year, 
and  at  this  informal  hearing  we  had,  a  statement 
was  presented  by  Mr.  Firth,  the  Water  Commis- 
sioner, showing  a  computation  of  the  additional 
amount  of  water  we  would  have  received  in  the  year 
1938  had  the  Decree  been  administered  under  the 
interpretation  we  contend  for  rather  than  the  man- 
ner in  which  the  Commissioner  was  interpreting  it. 
This  computation  was  made  in  writing  and  sub- 
mitted at  that  hearing,  and  referred  to  there  as 
Exhibit  No.  1.  We  would  like  to  offer  this  with 
the  avowal,  that  if  the  witness  Firth,  the  Water 
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Commissioner,  were  called  and  examined  on  that 
subject  that  he  would  swear  the  figures  setting  up 
this  computation  were  made  by  him  and  showed,  in 
his  opinion,  the  approximate  difference  in  the 
amount  of  water  that  would  be  obtained  under  the 
two  interpretations.  We  are  doing  [187]  this  not 
only  to  support  the  allegations  of  our  petition  but 
to  show  that  this  is  not  a  moot  question,  that  the 
results  are  substantial.  We  want  to  offer  this  with 
the  avowal  that  the  Commissioner  will  state  that  he 
made  it  and  that  those  figures  are  his  figures.  This 
would  be  Petitioners'  Exhibit  Number  5.  This  was 
also  offered  at  that  hearing  and  marked. 

Mr.  Flynn:  I  think  you  better  state  in  the  rec- 
ord what  it  consists  of. 

Mr.  Bilby:  There  are  two  sheets  of  the  exhibit. 
The  first  sheet  is  an  excerpt  from  the  opinion  or 
letter  written  by  Mr.  Gust,  being  Petitioners'  Num- 
ber 4,  was  it  not? — and  contains  a  copy  of  the 
formula  for  computation  set  forth  by  Mr.  Gust  in 
that  opinion;  the  second  sheet  of  the  exhibit  is  a 
computation  of  the  Water  Commissioner,  Mr.  Firth, 
showing  the  additional  amount  of  water  that  would 
result  to  the  Upper  Valley  users  through  the  use 
of  this  formula.  That  would  be  Petitioners'  Ex- 
hibit 5. 

Mr.  Flynn:  And  the  record  will  show  our  objec- 
tion to  it  on  the  grounds  heretofore  stated. 

The  Court :     Very  well. 


98  Gila  VaUey  In:  Dist.,  et  al. 

Copy  of 

PETITIONERS'  EXHIBIT  NUMBER  5 
FOR  IDENTIFICATION: 

"METHOD  OF  MAKING  AN  APPORTION- 
MENT TO  THE  'UPPER  VALLEY'  AS 
SET  OUT  IN  THE  OPINION  OF  JOHN  L. 
GUST: 

The  true  rule  to  be  followed  is :  Add  to  the  water 
passing  the  gaging  station  at  Calva  since  the  last 
apportionment,  the  water  passing  the  gaging  station 
at  Peridot  since  the  last  apportionment.  Deduct  all 
water  diverted  by  Kennecott  Copper  Company  from 
the  river  in  pursuance  of  the  [188]  Decree  since  the 
last  apportionment,  all  water  diverted  by  Joseph  J. 
Anderson,  Grady  L.  Herring  and  T.  H.  S.  Glasspie 
in  pursuance  of  the  Decree  since  the  last  apportion- 
ment, and  all  water,  if  any,  allowed  to  flow  from  the 
reservoir  since   the   last   apportionment   to   supply 
rights   of   appropriation   not   provided   for   in  the 
Decree,  and  the  amount  thus  arrived  at  will  be  the 
proper  amount  of  the  additional  apportionment. 
To  illustrate — 
Let  A  equal  the  water  passing  gaging  station 
at  Calva  since  last  apportionment ; 
Let  B  equal  water  passing  gaging  station  at 
Peridot  since  last  apportionment; 
Let  C  equal  water  used  by  Kennecott  Copper 
Company  from  river  in  pursuance  of  the  De- 
cree since  last  apportionment ; 
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Let  D  equal  water  used  by  Anderson  from  river 
in  pursuance  of  the  Decree  since  last  appor- 
tionment ; 

Let  E  equal  water  used  by  Herring  from  river 
in  pursuance  of  the  Decree  since  last  appor- 
tionment ; 

Let  F  equal  water  used  by  Glasspie  from  river 
in  pursuance  of  the  Decree  since  last  appor- 
tionment ; 

Let  G  equal  water,  if  any,  allowed  to  flow  out 
of  river  to  supply  prior  appropriations  not  pro- 
vided for  in  the  Decree ; 

Then  A  plus  B,  minus  C,  minus  D,  minus  E, 
minus  F,  minus  G,  equals  the  additional  appor- 
tionment which  may  be  represented  by  H. 

It  occurs  to  us  that  when  the  amount  of  the  addi- 
tional apportionment  is  thus  determined,  it  will  be 
advisable  to  arrive  at  a  revised  total  of  the  amount 
of  substituted  storage  available  for  the  Upper  Val- 
leys, as  of  the  date  of  such  apportionment.  This 
may  be  arrived  at  as  follows : 

Let  I  equal  the  last  apportionment ; 
Let  J  equal  the  substituted  storage  water  used 
by  Upper  Valleys  since  last  apportionment; 
Let  K  equal  allowance  for  evaporation  since 
last  apportionment;  [189] 

Then  I  minus  J,  minus  K,  plus  H,  equals  L, 
being  the  amount  of  substituted  storage  avail- 
able at  the  date  of  the  last  apportionment, 

of  which  proper  publication  should  be  made  as  well 
as  of  the  Item  K  above  indicated. 
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Using  Mr.  Gust's  method  and  applying  the  values 
for  the  year  1938  up  to  October  1  we  have : 


A  = 

84,210  acre  feet 

B  = 

15,030  acre  feet 

C  = 

2,252  acre  feet 

D  = 

406  acre  feet 

E  = 

0  acre  feet 

F  = 

0  acre  feet 

G  = 

0  acre  feet 

V  l  T?  (1  T)       TT ff    P    TT 

84210) +  (15030)— (2252)— (406)— (0)— (0)— (0)=(96582) 
I  =     54,250  (available  stored  water  1-1-39) 
J=  0 

K=     13,607  acre  feet 

—      J      —     K     +     H       =    L 

54250)— (0)— (13067) +  (96582)  =137,225  acre  feet 

which  would  be  the  amount  of  water  apportioned 
to  the  Upper  Valleys  by  this  method.  This  would 
amount  to  an  apportionment  of  3.38211  acre  feet 
per  acre. 

By  the  method  of  the  Water  Commissioner,  there 
has  been  apportioned  to  the  Upper  Valleys  up  to 
October  1,  1938,  an  amount  of  102,437  acre  feet 
which  amounts  to  2.52474  acre  feet  per  acre. 

The  difference  of  these  two  methods  would  be 
34,788  acre  feet  which  amounts  to  0.85737  acre  feet 
per  acre."  [190] 
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Mr.  Bilby:  Now,  if  your  Honor  please,  we  have 
one  other  witness  whom  we  feel  it  is  essential  to 
call,  because  he  is  a  representative  of  and  the  only 
testimony  we  would  have  to  offer  on  this  question 
from  the  Upper  District,  from  the  district  beyond 
Duncan  there.  We  want  to  call  Mr.  Frank  Mc- 
Grath,  and  ask  him  some  questions,  and  obtain  some 
answers  under  the  same  conditions  of  offer  of  proof 
and  we  will  make  them  as  short  as  possible. 

Mr.  Flynn:  Cannot  you  make  a  statement  of 
what  his  testimony  would  be? 

Mr.  Bilby:  I  think  it  would  be  quicker  the  other 
way. 

The  Court:  You  want  to  offer  the  testimony  of 
the  witness  on  the  stand  instead  of  letting  the  rec- 
ord show  what  his  testimony,  if  presented,  what 
his  testimony  would  be  ? 

Mr.  Bilby :  Yes,  your  Honor,  because  we  have  no 
statement  of  his  testimony  like  we  do  of  the  others ; 
if  we  had  it  in  that  form,  I  might  inform  the  Court 
that  it  would  be  substantially  the  same  as  the  testi- 
mony of  these  other  witnesses,  with  certain  excep- 
tions. Of  course,  he  is  situated  different  from  Mr. 
Gust,  he  is  not  an  attorney,  he  is  a  land-owner  in 
the  Upper  District,  and  he  is  not  from  the  same 
district  as  Mr.  Ellsworth  and  Mr.  Wilson,  but  his 
testimony  with  reference  to  the  intent  of  the  par- 
ties with  regard  to  this  question  would  be  substan- 
tially the  [191]  same  as  the  other  witnesses. 

The  Court:  You  are  familiar  with  what  the  wit- 
ness would  testify  to  if  permitted  to  testify,  so  that 
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you  will  be  able  to  make  a  statement  of  what  the 
testimony  would  be*? 

Mr.  Bilby:     I  believe  I  could. 

The  Court:  That  would  be  in  keeping  with  the 
other  proffers. 

Mr.  Bilby:  Very  well,  your  Honor.  We  also 
offer  to  prove  that  if  the  witness,  Frank  McGrath, 
who  is  present  and  available  and  could  be  called  if 
your  Honor  would  permit,  if  he  were  called  and 
sworn  as  a  witness  and  permitted  to  testify,  that 
in  response  to  questions  he  would  swear  that  his 
name  is  Frank  McGrath,  that  he  is  a  resident  of 
Greenlee  County  at  Franklin,  Arizona,  and  is  a 
landowner  in  the  Franklin  Irrigation  District;  that 
during  the  period  of  time  while  this  decree  was 
being  drafted  and  discussed  and  while  the  litigation 
was  pending  over  priorities  between  the  parties 
and  testimony  was  being  taken  before  the  Master 
appointed  by  the  Court,  bearing  upon  the  subject  of 
priorities,  that  he  was  Secretary  of  the  Franklin 
Irrigation  District  and,  I  believe,  a  member  of  the 
Board  of  Directors  of  that  District;  that  he  repre- 
sented his  District  in  the  sense  that  he  appeared  on 
their  behalf  at  most  of  the  conferences  that  were 
held  during  that  period  of  years,  beginning  back, 
I  should  say,  in  1930,  perhaps  up  to  the  date  of  the 
decree  in  1935;  that  at  these  conferences  that  he 
participated  in  the  discussions  [192]  that  were  had 
and  understood  what  was  said  by  the  various  par- 
ties; that  at  those  conferences  government  repre- 
sentatives were  present,  consisting  of  Mr.  Trues- 
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dale,  Mr.  Smith  and  others,  Mr.  Walthen,  Mr. 
Southworth  and  various  other  government  repre- 
sentatives who  participated  in  this  matter;  that 
when  the  question  of  substituted  storage  came  up, 
there  was  considerable  discussion  as  to  the  manner 
of  putting  the  substituted  storage  plan  into  effect, 
and  various  plans  were  suggested ;  that  during  these 
conferences  that  the  government  representatives, 
particularly  Mr.  Truesdale,  contended  for  a  plan 
similar  to  the  method  now  practiced  by  the  Com- 
missioner; that  that  plan  was  objected  to  by  Mr. 
McGrath  and  the  people  he  represented,  and  that 
before  the  decree  was  finally  signed  and  before  he 
and  the  land  owners  and  water  users  of  his  district 
would  consent  to  it  being  signed,  it  was  their  un- 
derstanding and  they  were  assured  by  their  own 
attorneys  and  by  the  attorneys  and  representatives 
of  the  government  that  the  interpretation  now  con- 
tended for  by  the  petitioners  was  what  the  decree 
meant,  and  the  manner  in  which  the  decree  would 
be  interpreted;  that  is  to  say,  that  all  waters  run- 
ning into  the  lake  made  by  the  dam,  except  such 
waters  as  were  taken  by  persons  not  parties  to  the 
decree,  by  the  Kennecott  Copper  Company  and  An- 
derson and  others,  that  all  waters  except  those,  run- 
ning into  the  reservoir,  were  to  be  considered  as 
stored  waters  and  taken  into  account  in  making  ap- 
portionments to  the  Upper  Valley  users ;  that  it  was 
upon  this  basis  and  no  other  that  he,  on  behalf  of 
the  people  he  represented,  and  [193]  the  other 
people  in  that  district  consented  to  the  decree  being 
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signed  in  the  form  in  which  it  was  signed;  that 
Mr.  A.  R.  Lynch  was  the  attorney  representing 
that  district  and  worked  in  connection  with  and  in 
cooperation  with  Mr.  Gust,  who  represented  the 
Gila  Valley  District;  that  he  and  his  people  in  that 
district  were  advised  by  their  attorney,  Mr.  Lynch, 
and  also  advised  by  Mr.  Gust,  prior  to  consenting 
that  this  decree  might  be  signed  on  their  behalf, 
that  the  decree  did  mean  that  all  waters  running 
into  the  reservoir,  save  and  except  those  I  have 
mentioned  as  being  excepted,  were  to  be  considered 
as  stored  waters  and  taken  into  account  in  making 
the  apportionment;  that  in  such  apportionment  all 
waters  running  into  the  reservoir  save  and  except 
those  heretofore  stated,  Glasspie,  Herring,  Kenne- 
cott  Copper  Company  and  Anderson,  would  be 
taken  into  account  and  apportionment  would  be 
made  of  an  equivalent  amount;  he  would  further 
testify  that  most  of  the  negotiations  regarding  the 
matter  of  substituted  storage,  arose  after  the  re- 
ceipt of  the  letter  signed  by  the  solicitor  of  the  De- 
partment of  the  Interior  and  approved  by  the  Sec- 
retary of  the  Interior,  dated  December  13,  1930,  and 
offered  by  the  Petitioners  as  Exhibit  Number  2 ;  he 
wTould  testify  that  after  receipt  of  that  letter  the 
parties  to  the  negotiations  understood  and  agreed 
that  the  Upper  Valley  users  were  to  be  left  in  sub- 
stantially the  same  condition  as  they  were  before 
the  San  Carlos  Act,  that  is,  that  they  would  be  per- 
mitted to  use  the  water  in  the  [194J  same  manner 
as  theretofore  they  had  used  it,  and  the  discussion 
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was  concerning  the  means  of  putting  that  under- 
standing and  agreement  into  effect;  that  after  the 
receipt  of  the  letter  of  December  13th,  1930,  all 
parties  agreed  that  in  accordance  with  the  direction 
of  the  Secretary  the  Upper  Valley  users  were  to 
be  permitted  to  use  the  waters  as  they  had  thereto- 
fore used  it;  that  it  was  his  understanding  and 
agreement,  in  so  far  as  he  agreed,  that  that  object 
would  be  accomplished  through  taking  into  account 
and  considering  as  stored  water  all  water  running 
into  the  reservoir  save  and  except  the  amount  which 
I  have  heretofore  stated  as  excepted. 

Mr.  Flynn:  I  think,  as  to  this  offer,  we  would 
like  the  additional  objection  that  it  largely  consists 
of  opinions  and  conclusions  of  the  witness,  in  addi- 
tion to  those  other  objections  which  have  been  made 
to  the  offer  of  any  testimony. 

The  Court:  Well,  the  objections  to  the  proffer 
of  testimony  will  be  sustained. 

Mr.  Thompson:  I  suppose,  your  Honor,  upon  the 
ground  that  the  Court  does  not  find  the  decree 
ambiguous  ? 

The  Court:   As  indicated  in  the  interpretation. 

Mr.  Thompson:  May  it  please  the  Court,  as  I  re- 
call the  record,  I  think  I  am  correct,  the  Court's 
instruction  in  this  matter  is  dated  November  13th, 
1939,  which  means,  of  course,  that  the  ninety  days 
for  appeal  in  this  matter  will  very  shortly  expire. 
What  we  would  like  to  ask  the  Court  to  [195]  do 
and  indulge  us  in,  would  be  to  vacate  the  instruc- 
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tion  heretofore  made  and  enter  the  same  instruc- 
tion as  of  this  date.  We  cannot  see  that  any  one's 
rights  would  be  prejudiced  thereby,  and  it  would 
permit  us  to  take  a  reasonable  time  in  the  matter 
of  the  appeal ;  we  realize  the  fact  that  we  have  been 
somewhat  slow,  but  the  holidays  have  intervened 
and  we  have  had  a  number  of  matters  to  consider 
for  our  clients,  but  they  have  determined  to  appeal 
and  would  like  the  indulgence  of  the  Court,  if  it  is 
in  order. 

The  Court:  The  only  situation  in  regard  to  that 
is  this:  the  ruling  in  the  petition  for  review  of  the 
action  of  the  Water  Commissioner  is  yet  to  be  made ; 
the  interpretation  was  an  incidental  inquiry  into 
the  questions  raised  by  the  petition  and  now,  when 
a  ruling,  when  this  petition  is  finally  disposed  of, 
if  it  is  adverse  to  the  petitioners,  their  appeal  would 
be  available  to  them  without  regard  to  disturbing 
this  incidental  instruction  which  was  raised  by  the 
inquiry  into  the  petition. 

Mr.  Thompson:  I  didn't  know  how  the  Court 
would  consider  it,  whether  he  would  consider  this 
instruction  was  incidental,  but  we  had  thought  that 
under  the  petition  there  would  probably  be  some 
supplemental  order;  but  of  course,  if  that  is  the 
Court's  understanding,  then  we  are  incorrect,  and 
I  don't  see  that  there  would  be  any  purpose  in  it. 

The  Court:  Do  counsel  for  the  Government  want 
to  [196]  be  heard  on  what  the  Court  has  indicated 
its  position  is,  so  far  as  concerning  what  action 
should  be  taken  at  this  time? 
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Mr.  Flynn:  I  think,  of  course,  if  the  counsel  for 
the  Petitioners  are  interested  in  their  record,  it 
appears  to  me  that  the  Court  may  enter  an  order 
now  upon  that  petition,  that  that  might  be  done. 

Mr.  Bilby:  As  I  understand,  when  the  Court  is 
ready  to  rule  on  our  petition,  which  has  not  been 
ruled  upon  yet,  your  Honor  will  make  an  order  at 
that  time,  and  that  would  be  the  order  from  which 
we  would  appeal;  the  instructions  heretofore  made 
are  not  a  ruling  on  our  petition. 

The  Court :  The  Court  merely  announced  a  ruling 
or  instruction  that  it  had  found  and  annoimced  in 
an  instruction  on  the  decree,  because  the  question 
is  whether  the  Water  Commissioner  has  been  prop- 
erly administering  the  water  under  the  decree. 

Mr.  Bilby:  And  the  final  ruling  on  the  petition 
will  be  made  after  the  proffer  of  this  evidence  and 
will  be  in  the  nature  of  an  order  instructing  the 
Commissioner,  I  take  it. 

The  Court:  Yes.  Is  there  any  further  testimony 
to  be  admitted  under  your  proffer? 

Mr.  Bilby:  No,  your  Honor. 

The  Court:  Well,  do  counsel  desire  to  be  heard 
now  any  further  in  reference  to  this  testimony  that 
has  been  offered  at  this  time,  or  to  offer  any  fur- 
ther testimony?  [197] 

Mr.  Flynn:  Of  course,  your  Honor,  I  don't  want 
to  offer  any  testimony  if  the  Court  has  ruled  on 
their  offer,  and  of  course,  if  their  testimony  would 
be  admitted,  then  we  would  want  consideration  from 
the  Court;  naturally,  we  would  want  to  meet  that 
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testimony  if  it  would  be  entered  and  taken  into 
consideration  by  the  Court  in  determining  this  de- 
cree, but  if  the  ruling  is  that  this  offer  is  denied, 
then,  of  course,  we  don't  want  to  offer  any. 

The  Court:  I  don't  understand. 

Mr.  Flynn:  I  say,  if  the  offer  of  this  proof  is 
denied,  then  we  are  content  to  rest  with  that;  if 
that  evidence  were  to  be  admitted  and  taken  into 
consideration  by  the  Court,  naturally  we  would  want 
to  meet  it.  The  Court  has  already  ruled? 

The  Court:  Yes.  Is  there  anything,  without  the 
necessity  of  the  Court  going  through  some  of  the 
matters  that  have  been  offered  here,  in  the  way  of 
a  tender,  are  there  any  other  matters  for  the  Court's 
consideration  except  the  matter  of  the  Court's  rul- 
ing on  the  instruction  and  matters  of  that  character 
offered  by  the  petitioners,  that  the  Court  should 
examine,  other  than  the  matters  on  which  the  ruling 
of  the  Court  has  already  been  passed? 

[198] 

Mr.  Thompson:  Of  course,  your  Honor,  I  take  it 
that  the  Court  has  already  considered  the  briefs  of 
counsel.  Our  position  is  that  the  decree  means  what 
we  have  contended  it  meant  all  the  way  along  and 
that,  if  it  doesn't  mean  that,  certainly  no  one  could 
say  that  it  clearly  means  what  the  Government  con- 
tends it  means,  and  therefore,  under  the  rule,  would 
be  ambiguous  and  wTe  would  be  entitled  to  a  sub- 
mission of  testimony  on  the  issues  of  what  wras  in- 
tended by  the  Petitioners.  We  have  always  felt 
that,  and  feel,  that  after  the  reading  of  it  by  the 
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Court,  that  in  fairness  to  all  of  us,  it  was  impossible 
to  say  that  it  clearly  does  not  mean  what  we  contend 
it  means  and  clearly  means  what  the  Government 
contends  it  means,  and  that  is  our  position. 

Mr.  Bilby:  And  that  is  what  this  testimony  is 
offered  for,  to  bear  upon  that  question  of  what  it 
did  mean  and  clarify  what  it  did  mean. 

The  Court:  I  have  noted  the  prayer  in  the  peti- 
tion of  the  Petitioners,  and  the  question  occurs  to 
the  Court  as  to  the  form  of  order  that  the  Court 
shall  enter.  The  Court  has  already  heard  the  respec- 
tive parties  on  this  petition,  and  the  question  in  the 
Court's  mind  is  as  to  the  form  of  the  order  in 
denying  the  relief  asked  for  in  the  petition,  and  that 
will  be  the  form  of  the  order,  Gentlemen,  and  the 
ruling  asked  for  in  the  petition  will  be  denied. 

Mr.  Thompson:  May  it  please  the  Court,  I  am 
just  creeping  along  here  myself  and  am  not  sure 
just  what  the  procedure  is,  and  I  would  call  your 
Honor's  attention  to  page  112,  paragraph  12,  of 
the  original  Decree,  for  that  was  the  provision  un- 
der which  this  petition  was  filed.  Wouldn't  it  of 
necessity,  in  any  order  made  by  the  Court,  wouldn't 
he  have  to  make  the  order  in  the  nature  of  a  finding 
[199]  that  what  the  Commissioner  is  now  doing  is 
proper  and  therefore  denying  the  relief  asked  for? 

The  Court:  It  may  be  that,  but  I  think  this 
question  of  whether  the  administration  is  being  con- 
ducted in  a  proper  manner  under  the  decree  seems 
to  be  of  an  informal  nature  and  may  be  raised  and 
inquiry  made  into  what  the  Water  Commissioner 


110  Gila  Valley  Irr.  Dist.,  et  al. 

has  done;  of  course,  the  record  has  proceeded  to 
that  point  where  that  is  shown,  and  the  order 
should  be  confirming  the  action  of  the  Water  Com- 
missioner. 

Mr.  Thompson:  If  we  are  entitled  to  appeal,  we 
would  like  to  have  the  matter  squarely  considered 
by  the  Circuit  Court,  and  it  seems  to  me  that  we 
raise  an  issue  here  as  to  whether  the  Commissioner 
is  proceeding  properly,  and  if  the  Court  finds  that 
he  is  proceeding  properly  and  denies  us  any  relief, 
then  it  would  be  clear  what  the  issue  is  and  what 
our  assignment  of  error  would  be,  that  is  very  clear, 
whereas,  if  the  Court  merely  denies  the  relief  it 
might  be  based  on  any  other  number  of  reasons,  and 
with  the  Court's  findings  we  feel  it  doesn't  present 
the  position  properly  and  we  would  like  to  have 
our  record  to  that  extent. 

The  Court:  Do  you  want  to  be  heard  on  that 
form  of  the  order? 

Mr.  Flynn:  We  are  satisfied  with  the  order  an- 
nounced by  the  Court,  but  I  think  from  the  Peti- 
tioners' standpoint,  that  the  instructions,  which  are 
a  part  of  this  case  and  given  by  the  Court,  probably 
would  answer  the  purpose  they  are  talking  about. 

[200] 

Mr.  Bilby:  If  the  Court  please,  the  Court  has 
announced  its  decision,  and  why  not  permit  counsel 
time  to  get  together  on  the  proper  kind  of  an  order, 
and  present  it  to  the  Court  ? 

The  Court:  Very  well,  you  may  do  so  and  pre- 
sent it  to  the  Court  at  two  o'clock.  If  there  is  noth- 
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ing  further  to  be  heard  now,  the  Court  will  re-con- 
vene at  two  o'clock.  [201] 


State  of  Arizona, 
County  of  Pima — ss. 

I,  Gertrude  E.  Mason,  do  hereby  certify,  that  I 
am  deputy  to  the  official  reporter  of  the  United 
States  District  Court  at  Tucson,  Arizona;  that  as 
such  deputy  court  reporter  I  was  present  at  the 
hearing  in  the  above  entitled  matter  before  the  Hon. 
Albert  M.  Sames,  Judge  of  the  District  Court  afore- 
said, and  took  down  in  shorthand  notes  the  pro- 
ceedings at  said  hearing,  including  all  proffers  of 
proof  and  avowals  by  counsel,  all  objections,  rulings 
and  arguments  before  the  Court;  that  I  have  tran- 
scribed my  shorthand  notes  into  typewriting,  the 
foregoing,  on  seventy-seven  pages,  being  a  full,  true 
and  correct  transcript  thereof,  to  the  best  of  my 
skill  and  ability. 

Witness  my  hand  this  1st  day  of  March,  1940. 
GERTRUDE  E.  MASON, 

Deputy  Court  Reporter. 

[Endorsed] :  Filed  April  15,  1940.  [202] 
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[Endorsed]:  No.  9527.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Gila 
Valley  Irrigation  District,  Franklin  Irrigation  Dis- 
trict, Roy  A.  Layton,  Milton  Lines,  William  Wal- 
drom,  Roy  D.  Williams,  and  J.  D.  Wilkins,  Appel- 
lants, vs.  United  States  of  America,  Appellee.  Tran- 
script of  Record.  Upon  Appeal  from  the  District 
Court  of  the  United  States  for  the  District  of  Ariz- 
ona. 

Filed  May  22, 1940. 

PAUL  P.  O'BRIEN, 

Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 


In  the  United  States  Circuit  Court  of  Appeals 
in  and  for  the  Ninth  Circuit 

No.  9527 

GILA  VALLEY  IRRIGATION  DISTRICT, 
et  al., 

Appellants, 

vs. 

UNITED  STATES  OF  AMERICA, 

Appellee. 

STATEMENT  OF  POINTS 

Pursuant  to  paragraph  6  of  Rule  19  of  the  Rules 
of  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit,  the  appellants,  by  their  attorneys, 
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hereby  state  the  points  on  which  they  intend  to  rely 
on  the  appeal  of  the  above  entitled  matter,  to- wit: 

1.  That  the  United  States  District  Court  for  the 
District  of  Arizona  erred  in  rendering  its  certain 
"Order  on  Petition  to  Review  Action",  dated  Janu- 
ary 22,  1940,  holding  that  the  provisions  of  the  De- 
cree of  June  29,  1935,  directed  the  Water  Com- 
missioner to  make  apportionments  to  the  upper  val- 
ley users  in  the  manner  set  forth  in  said  Order,  and 
confirming  the  actions  of  said  Water  Commissioner 
in  apportioning  the  water  described  therein  in  the 
manner  set  forth  in  said  Order. 

2.  That  the  United  States  District  Court  for  the 
District  of  Arizona  erred  in  rendering  its  certain 
"  Order  on  Petition  to  Review  Action  of  Water 
Commissioner",  dated  January  22,  1940,  holding 
that  the  provisions  of  the  Decree  of  June  29,  1935 
relating  to  " stored  water"  are  clear  and  unam- 
biguous. 

3.  That  the  United  States  District  Court  for  the 
District  of  Arizona  erred  in  sustaining  appellee's 
objections  to  the  introduction  of  proof  by  appellants 
to  show  the  true  intent  and  meaning  of  the  Decree 
of  June  29,  1935,  relating  to  the  apportionment 
of  water  to  upper  valley  users. 

KNAPP,  BOYLE  &  THOMPSON 
B.  G.  THOMPSON 
ARTHUR  HENDERSON 
RALPH  W.  BILBY 
T.  K.  SHOENHAIR 

Attorneys  for  Appellants 
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Copy  reed,  this  18th  clay  of  May,  1940. 
F.  E.  FLYNN 

U.  S.  Attorney     S 

[Endorsed]  :  Filed  May  22, 1940.  Paul  P.  O'Brien, 
Clerk. 
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DESIGNATION  OF  PRINTED 
RECORD 

Pursuant  to  the  provisions  of  Paragraphs  6  of 
Rule  19  of  the  Rules  of  the  United  Sttaes  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit,  Appellants 
hereby  designate  the  following  portions  of  the  tran- 
script of  record  as  the  printed  record  in  the  above 
entitled  appeal,  to- wit : 

Transcript 
Page 

1.  Petition  to  Review  Action  of  Water 
Commissioner  205 

2.  Answer  of  Plaintiff  to  Petition 211 

3.  Answer  of  Water  Commissioner  to 
Petition  214 

4.  Minute  Entry  of  September  25,  1939 
allowing  adoption  of  Water  Commis- 
sioner's Answer  by  United  States 222 

5.  Order  on  Petition 227 

6.  Transcript  of  Evidence 125 

7.  Stipulation  concerning  contents  of 
record  on  appeal 235 
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Dated  May  20,  1940. 

KNAPP,  BOYLE  &  THOMPSON 
B.  G.  THOMPSON 
ARTHUR  HENDERSON 
RALPH  W.  BILBY 
T.  K.  SHOENHAIR 
Valley  National  Building, 
Tucson,  Arizona, 
Attorneys  for  Appellants 

Copy  reed,  this  18th  day  of  May,  1940. 
F.  E.  FLYNN 

U.  S.  Attorney     S 

[Endorsed] :  Filed  May  22, 1940.  Paul  P.  O'Brien, 
Clerk. 


[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

STIPULATION 

It  is  herein  and  hereby  stipulated  by  and  between 
counsel  for  Appellants  and  Appellee,  that  in  making 
up  the  designation  of  parts  of  contents  of  record  on 
appeal  and  record  on  appeal  the  Clerk  of  the 
United  States  District  Court,  for  the  District  of 
Arizona,  shall  certify  a  copy  of  the  decree  entered 
herein  June  29,  1935,  including  the  stipulation  for 
consent  to  the  entry  of  said  decree,  as  printed  by  the 
United  States  Government  Printing  Office  in  1935 
(as  shown  on  the  last  page  thereof),  along  with  the 
record. 
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It  is  further  stipulated  that  the  Appellants  herein 
shall  furnish  to  the  Clerk  of  the  United  States  Dis- 
trict Court  a  copy  of  said  printed  decree  and  stipu- 
lation, to  be  certified  by  said  Clerk,  and  will  also 
furnish  to  said  Clerk  four  other  copies  of  said  de- 
cree and  stipulation,  which  need  not  be  certified. 

It  is  further  stipulated  that  the  said  printed  de- 
cree and  stipulation  shall  not  be  printed  as  a  part 
of  the  record  in  this  case,  but  that  said  decree  and 
stipulation  may  be  considered  by  the  Court  as  a 
part  of  the  record  in  this  case  for  the  purpose  of 
appeal,  and  all  the  parts  of  said  decree  and  stipu- 
lation which  shall  be  referred  to  in  the  briefs  shall 
be  published  in  the  appendix  to  such  briefs. 

Dated  May  20,  1940. 

KNAPP,  BOYLE  &   THOMPSON 
B.  G.  THOMPSON 
ARTHUR  HENDERSON 

910  Valley  National  Building 
Tucson,  Arizona 

RALPH  W.  BILBY 
T.  K.  SHOENHAIR 

610  Valley  National  Building 
Tucson,  Arizona 
Attorneys  for  Appellants 
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F.  E.  FLYNN 

United  States  Attorney 

By  K.  BERRY  PETERSON 

Asst,  U.  S.  Atty. 
204  U.  S.  Court  House 
Phoenix,  Arizona 

H.  S.  McCLUSKEY 

Special  Attorney 
Ellis  Building 
Phoenix,  Arizona 

Attorneys  for  Appellee 

So  ordered. 

CURTIS  D.  WILBUR 

Senior  United  States  Circuit  Judge 

[Endorsed]:  Filed  May  27, 1940.  Paul  P.  O 'Brien, 
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STATEMENT  OF  PLEADINGS  AND  FACTS 

This  case  arises  over  the  distribution  and  use  of  the 
waters  of  the  Gila  River.  The  Gila  River  rises  in 
southwestern  New  Mexico  and  Flows  in  a  westerly 
direction  through  the  State  of  Arizona,  and  empties 
into  the  Colorado  River  at  Yuma,  Arizona.  Begin- 
ning at  the  head  of  the  river,  the  principal  lands  in 


irrigation  lie  within:  The  Virden  Irrigation  District 
is  in  the  siatc  of  New  Mexico  a1  the  point  where  the 
Gila  River  enters  the  State  of  Arizona;  the  Franklin 
Irrigation  Districl  embraces  the  lands  in  the  State  of 
Arizona  in  Greenlee  County,  Arizona,  bordering  on  the 
river  immediately  alter  it  enters  the  State  of  Arizona ; 
the  (Jila  Valley  [irrigation  District  embraces  the  lands 
nn  each  side  of  the  (Jila  River  in  Graham  County, 
Arizona,  approximately  forty  miles  west  of  the  Frank- 
lin Irrigation  District  ;  the  lands  embraced  within  the 
San  Carlos  Project,  including  the  Indian  lands  and 
thf  Lands  of  white  settlers  embraced  within  the  San 
Carlos  Irrigation  District,  are  located  in  Pinal  Coun- 
ty, Arizona,  beginning  below7  and  approximately  thirty 
miles  west  of  the  Coolidge  Dam. 

The  San  ( Jarlos  Dam  and  Reservoir  is  located  on  the 
Gila  River  within  the  San  Carlos  Indian  Reservation 
and  is  between  the  lands  embraced  in  the  Virden, 
Franklin  and  Gila  Valley  Irrigation  Districts  on  the 
east  and  the  lands  embraced  within  the  San  Carlos 
Project  on  the  west. 

The  controversy  is  between  the  water  users  of  the 
Franklin  and  Gila  Valley  Irrigation  Districts  on  the 
one  hand  and  the  water  users  of  the  San  Carlos  Project, 
including  the  Indian  lands,  on  the  other.  For  the  sake 
of  convenience  throughout  our  brief,  we  will  refer  to 
the  petitioners  in  this  case  and  the  water  users  in  the 
Franklin  and  Gila  Valley  Irrigation  Districts  as  the 
" Upper  Valley  Users,"  and  will  refer  to  the  govern- 


ment  and  water  users  in  the  San  Carlos  Project  as 
"plaintiff"  or  "Lower  Valley  Users." 

The  original  action  out  of  which  the  present  con- 
troversy arose  was  instituted  in  the  United  States  Dis- 
trict Court  for  the  District  of  Arizona,  being  cause  No. 
Globe  Equity  59.  That  action  was  instituted  on  the 
3rd  day  of  October,  1925,  by  the  United  States  of 
America,  as  plaintiff,  and  against  all  water  users  with- 
in the  districts  named  and  others  using  water  from  the 
Gila  River,  as  defendants,  for  the  purpose  of  adjudi- 
cating the  respective  priorities  between  the  Indians 
and  the  other  users  of  water  on  the  river.  The  suit 
was  brought  by  the  United  States  under  the  provisions 
of  Section  41,  Title  28,  United  States  Code,  for  itself 
and  as  trustee  and  guardian  for  the  Pima  and  Apache 
Indians,  occupants  and  possessors  of  land  with  alleged 
water  rights  appertaining  thereto  in  the  Gila  River 
Reservation  and  the  San  Carlos  Reservation,  and  was 
instituted  at  the  suggestion  of  the  Secretary  of  the 
Interior  and  by  direction  and  authority  of  the  Attor- 
ney General.  The  suit  was  concluded  on  the  29th  day 
of  June,  1935,  by  the  entry  of  a  consent  decree.  (Tr., 
Vol.  II.) 

The  decree,  as  entered,  contains  the  following  pro- 
vision (Art.  XII,  page  112,  Tr.,  Vol.  II)  : 

"that  any  person,  feeling  aggrieved  by  any  action 
or  order  of  the  Water  Commissioner,  in  writing 
and  under  oath,  may  complain  to  the  Court,  after 
service  of  a  copy  of  such  complaint  on  the  Water 
Commissioner,  and  the  Court  shall  promptly  re- 


view  such  action  or  order  and  make  such  order  as 
may  be  proper  in  the  premises." 

and  the  further  provision  (Art.  XII,  page  113,  Tr., 
Vol.  II): 

"thai  the  Court  retains  jurisdiction  hereof  for  the 
limited  purposes  above  described,  this  decree  oth- 
erwise being  a  Final  determination  of  the  issues 
of  this  cause  and  of  the  rights  herein  defined." 

The  question  involved  in  this  appeal  arises  by  rea- 
son of  a  petition  filed  with  the  court  on  July  5, 1939,  in 
said  cause,  by  appellants,  pursuant  to  the  provisions  of 
the  decree  above  quoted,  seeking  a  review  of  the  actions 
and  orders  of  the  Water  Commissioner  specifically 
complained  of  in  said  petition.    (Tr.,  Vol.  I,  pp.  2-9.) 

The  United  States,  on  the  9th  day  of  September, 
1939,  filed  its  answer  to  the  petition  to  review  the 
action  and  orders  of  the  Water  Commissioner.  (Tr., 
Vol.  I,  pp.  10-12.) 

The  Water  Commissioner  also  filed,  on  his  own 
behalf,  an  answer  to  the  petition.  (Tr.,  Vol.  I,  pp. 
12-24.)  This  answer  was  stricken  upon  order  of  the 
court.  (Tr.,  Vol.  I,  p.  25.)  Prior  to  the  hearing  on 
the  petition,  the  answer  of  the  Water  Commissioner 
was  adopted  by  the  government.     (Tr.,  Vol.  I,  p.  25.) 

Argument  was  had  upon  the  issues  raised  by  the 
petition  and  answers  thereto  on  September  25,  1939 
(Tr.,  Vol.  I,  pp.  25-26),  and  the  matter  submitted  to 
the  court  for  its  interpretation  of  the  meaning  of  the 
decree.    Thereafter  and  on  January  22,  1940,  the  court 


made  and  filed  its  Order  on  Petition  to  Review  the 
Action  of  the  Water  Commissioner,  denying  relief  to 
the  petitioners.  (Tr.,  Vol.  I,  pp.  26-29.)  It  was  from 
this  order  that  this  appeal  is  prosecuted.  (Tr.,  Vol.  I, 
pp.  29-30.) 

STATEMENT  OF  THE  CASE 

In  order  to  present  clearly  the  contention  of  appel- 
lants, it  will  be  necessary  to  review  briefly  the  history 
of  the  case  leading  up  to  the  filing  of  the  petition  on 
which  this  appeal  is  based. 

On  June  7,  1924,  the  United  States  Congress  passed 
the  San  Carlos  Act,  authorizing  the  construction  of  the 
Coolidge  Dam.  (U.  S.  Statutes  at  Large,  Vol.  43,  p. 
475.)  Subsequent  to  the  passage  of  the  act,  and  on 
October  3,  1925,  this  original  action  was  instituted  by 
the  government,  seeking  to  establish  the  priority  of 
the  rights  of  the  Indians  to  use  waters  of  the  Gila 
River  for  the  irrigation  of  their  lands.  In  its  com- 
plaint, the  government  contended  that  the  Indians 
had  a  prior  right,  as  of  time  immemorial,  to  the  use  of 
sufficient  of  the  waters  of  the  river  to  properly  irri- 
gate approximately  fifty  thousand  (50,000)  acres  of 
land.  This  contention  was  disputed  by  the  Upper 
Valley  Users,  they  asserting  in  their  answers  thai 
their  rights  were  prior  to  any  other  rights  on  the  river, 
and  that  any  such  rights  as  the  Indians  might  have 
established  prior  to  their  own  had  been  abandoned  by 


failure  to  continuously  use  any  definite  quantity  of 
water  oil  any  specific  portion  of  the  land. 

With  the  matter  in  this  status,  the  controversy  was 
referred  by  the  court  to  a  master  for  the  purpose  of 
taking  testimony  in  order  to  ascertain  the  respective 
priorities  of  the  parties  to  the  action.  Extensive  tes- 
timony was  taken  until  the  latter  part  of  the  year  1930, 
when  a  conference  was  held  by  the  Upper  Valley  Users, 
the  Lower  Valley  Users,  the  government  officials 
representing  Indians'  rights,  and  Secretary  Wilbur  of 
the  Department  of  the  Interior.  At  this  conference  a 
plan  was  agreed  upon  for  settlement  of  the  controversy 
and  reduced  to  writing  and  approved  by  the  Secretary. 
(Tr.,  Vol.  I,  pp.  85-87.)  It  provided  for  the  protection 
of  the  Upper  Valley  Users  in  the  irrigation  of  their 
Lands  which  have  been  put  to  agricultural  use  prior  to 
the  date  of  the  passage  of  the  San  Carlos  Act  in  1924, 
and  that  the  Upper  Valley  Users  should  be  entitled  to 
continue  the  diversion  and  use  of  the  waters  from  the 
Gila  River  to  the  extent  that  such  waters  were  being 
used  and  enjoyed  in  1924  when  the  San  Carlos  Dam  was 
authorized  by  Congress. 

After  the  conference  with  the  Secretary  of  the  In- 
terior, a  decree,  containing  a  description  of  all  the 
lands  embraced  within  the  various  districts  and  the 
date  of  their  respective  priorities  to  the  use  of  water, 
was  framed  and,  by  consent  of  the  parties,  was  signed 
and  entered  by  the  court  on  June  29, 1935.  This  decree, 
among  other  provisions,  contains  Article  VIII  (Tr., 


Vol.  II,  pp.  106-107),  which  was  inserted  for  the  pur- 
pose of  protecting  the  Upper  Valley  Users  and  carry- 
ing out  the  provisions  of  the  agreement  growing  out 
of  the  Secretary's  conference. 

The  decree  provides  for  the  appointment  of  a 
Water  Commissioner  by  the  court  to  carry  out  and 
enforce  the  provisions  of  the  decree  and  the  instruc- 
tions and  orders  of  the  court.  (Tr.,  Vol.  II,  Art.  XII, 
p.  112.)  Shortly  after  the  decree  was  entered,  a  Com- 
missioner was  appointed  and  entered  upon  his  duties. 
Within  a  very  short  time  after  the  appointment  of  the 
Commissioner,  a  controversy  arose  over  his  manner  of 
apportioning  waters  to  the  Upper  Valley  Users. 

The  manner  of  apportioning  water  by  the  Commis- 
sioner, of  which  the  Upper  Valley  Users  complained, 
is  as  follows : 

On  January  1  of  each  year  the  Commissioner  deter- 
mined the  amount  of  water  then  stored  in  the  San 
Carlos  Reservoir  and  which  was  available  for  release 
through  the  gates  of  Coolidge  Dam  as  of  that  date,  and, 
after  allowing  for  estimated  evaporation  and  seepage, 
apportioned  to  the  Upper  Valley  Users  an  amount  of 
water  equivalent  to  said  available  stored  water  then 
in  the  San  Carlos  Reservoir;  that  thereafter  and  from 
time  to  time  during  each  year  after  January  1,  in  mak- 
ing subsequent  apportionments  to  said  Upper  Valley 
Users,  the  Commissioner  took  into  account  and  made 
an  apportionment  to  them  of  only  such  additional 
waters  as  had  flowed  into  the  reservoir  and  remained 
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the]  fin.  and  which  had  raised  the  elevation  of  the  water 
within  ilif  reservoir  since  the  date  of  the  last  appor- 
tionmenl ;  and  thai  the  <  'ommissioner  did  not  take  into 
accounl  all  of  the  water  which  had  flowed  into  the 
reservoir  since  the  date  of  the  last  apportionment  and 
which  was  available  Tor  release  through  the  gates  of 
Coolidge  Dam,  less  an  amount  estimated  for  evapora- 
tion and  seepage. 

The  effect  of  the  Commissioner's  construction,  as 
approved  by  the  lower  court,  was  that  the  amount  of 
water  to  be  apportioned  to  the  Upper  Valley  Users 
was  dependent  upon  the  manner  in  which  the  water 
ran  into  the  reservoir  and  the  manner  in  which  the 
plaintiff  withdrew  it  therefrom.  If  the  amount  of 
water  running  into  the  reservoir  did  not  exceed  the 
amount  of  water  being  withdrawn  for  the  use  of  the 
L<»wer  Valley  Users,  then  under  this  interpretation 
the  Upper  Valley  Users  can  obtain  no  apportionments. 
The  practical  operation  of  this  construction  was  that 
the  Upper  Valley  Users  receive  apportionments  only 
from  flood  waters  unless  the  Lower  Valley  Users  saw 
fit  to  permit  the  water  which  was  available  to  them 
to  remain  in  the  reservoir  and  raise  the  level  of  the 
lake. 

It  was  and  is  the  contention  of  appellants  that  the 
Water  Commissioner,  alter  making  the  first  appor- 
tionment on  January  1  of  each  year,  should  have  ap- 
portioned to  the  Upper  Valley  Users  an  amount  of 
water  equal  to  all  water  flowing  into  the  reservoir 


9 

since  the  date  of  last  apportionment  and  available  for 
release  through  the  gates  of  Coolidge  Dam,  less  an 
estimated  allowance  for  evaporation  and  seepage,  and 
regardless  of  whether  the  water  flowing  into  the  reser- 
voir during  the  period  since  the  last  apportionment 
had  been  withdrawn  therefrom  or  had  been  permitted 
to  remain  in  the  reservoir  and  caused  the  elevation  of 
the  water  in  the  reservoir  to  rise. 

The  Upper  Valley  Users,  upon  learning  of  the 
manner  in  which  the  Commissioner  was  making  appor- 
tionments, immediately  protested  and  requested  that 
apportionments  be  made  to  them  in  accordance  with 
their  contention  as  to  the  meaning  of  the  decree.  At 
the  time  of  making  such  protest,  an  opinion  of  counsel 
who  had  assisted  in  drafting  the  decree  was  obtained 
and  served  upon  the  Commissioner.  (Tr.,  Vol.  I,  pp. 
89-96.)  Notwithstanding  this  protest,  the  Commis- 
sioner continued  to  apportion  the  water  in  the  same 
manner  he  had  theretofore  pursued  with  the  result  that 
the  Upper  Valley  Users,  feeling  aggrieved,  filed  their 
petition  for  review  of  the  Commissioner's  actions. 

The  question  involved,  therefore,  is  whether  or  not 
the  Commissioner  is  correct  when,  in  making  appor- 
tionments to  the  Upper  Valley  Users  subsequent  to  the 
apportionment  of  January  1  of  each  year,  he  fails  and 
refuses  to  take  into  account  all  water  running  into  the 
reservoir  and  available  for  release  through  the  gates  of 
Coolidge  Dam,  less  an  estimated  amount  for  evapora- 
tion and  seepage. 


10 
SPECIFICATION  OF  ERRORS 

1.  The  District  Court  erred  in  rendering  its  cer- 
tain "Order  on  Petition  to  Review  Action  of  Water 
Commissioner,"  dated  January  22,  1940,  denying  peti- 
tioners any  relief  and  holding  that  the  provisions  of 
the  decree  of  June  29, 1935,  authorized  the  Water  Com- 
missioner to  make  apportionments  of  water  to  the  Up- 
per Valley  Users,  after  the  first  apportionment  made 
on  the  first  day  of  January  of  each  year,  by  determin- 
ing the  increments  of  gain  in  available  stored  water  of 
the  reservoir  since  the  last  apportionment  was  made 
and  adding  thereto  net  bank  storage  as  measured  by 
bank  release,  and  from  this  total  deducting  the  evap- 
oration losses  from  the  date  of  last  apportionment  to 
the  estimated  time  for  use  of  the  apportioned  water, 
and  failing  to  take  into  account  water  withdrawn  from 
the  reservoir  for  use  by  the  Lower  Valley  Users  since 
the  date  of  last  apportionment,  because  the  said  decree 
provides  that  said  Commissioner,  in  making  appor- 
tionments of  water  to  said  Upper  Valley  Users,  after 
the  first  apportionment  made  on  January  1  of  each 
year,  shall  take  into  account  and  make  an  apportion- 
ment equivalent  to  all  of  the  water  running  into  the 
reservoir  since  the  date  of  last  apportionment  and 
available  for  release  through  the  gates  of  Coolidge 
Dam,  exclusive  of  an  appropriate  deduction  for  esti- 
mated evaporation  and  seepage. 

2.  That  the  District  Court  erred  in  rendering  its 
certain  "Order  on  Petition  to  Review  Action  of  Water 
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Commissioner,"  dated  January  22,  1940,  holding  that 
the  provisions  of  the  decree  of  June  29,  1935,  relating 
to  " stored  water"  are  clear  and  unambiguous,  because 
if  the  said  decree  does  not  provide  and  mean  that  the 
said  Water  Commissioner,  in  making  apportionments 
to  the  Upper  Valley  Users,  after  the  first  apportion- 
ment made  on  January  1  of  each  year,  shall  take  into 
account  as  stored  water  all  water  running  into  said 
reservoir  since  the  date  of  last  apportionment  and 
available  for  release  through  the  gate  of  Coolidge  Dam, 
less  an  appropriate  allowance  for  seepage  and  evap- 
oration, then  the  provisions  of  said  decree  relating  to 
" stored  water"  are  not  clear  but  are  ambiguous. 

3.  That  the  District  Court  erred  in  sustaining  ap- 
pellee's objections  to  the  introduction  of  evidence  of- 
fered by  appellants  to  show  the  true  intent  and  mean- 
ing of  the  decree  of  June  29, 1935,  relating  to  the  appor- 
tionment of  water  to  the  Upper  Valley  Users,  after  the 
first  apportionment  made  on  January  1  of  each  year. 
That  the  said  evidence  so  offered  by  appellants  con- 
sisted of  Petitioners'  Exhibit  No.  2  (Tr.,  Vol.  I,  pp. 
85-87)  and  Petitioners'  Exhibit  No.  4  (Tr.,  Vol.  I,  pp. 
89-96),  and  the  testimony  of  the  witnesses,  John  L. 
Gust  (Tr.,  Vol.  I,  pp.  37-69),  J.  M.  Wilson  (Tr.,  Vol.  I, 
pp.  70-79),  William  Ellsworth  (Tr.,  Vol.  I,  pp.  80-84), 
and  Frank  McGrath.  (Tr.,  Vol.  I,  pp.  102-105.) 

That  the  full  substance  of  Petitioners'  Exhibit  No. 
2  is  a  letter  written  to  the  Secretary  of  the  Interior  by 
the  Solicitor  of  the  Department  of  the  Interior,  dated 
December  13,  1930,  and  approved  by  the  Secretary  of 
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the  Interior,  which  letter  sets  forth  the  plan  for  the 
compromise  and  settlement  of  the  litigation  by  provid- 
ing that  the  Upper  Valley  Users  should  be  entitled  to 
continue  the  diversion  and  use  of  the  waters  from  the 
Gila  River  to  the  same  extent  that  such  waters  were 
being  enjoyed  by  said  Upper  Valley  Users  in  the  year 
1924  when  the  San  Carlos  Dam  was  authorized  by  Con- 
gress. 

That  the  full  substance  of  the  evidence  offered 
through  the  testimony  of  said  witnesses  and  by  Peti- 
tioners' Exhibit  No.  4  was  to  show  that  the  witnesses 
and  each  of  them  participated  in  the  framing  of  said 
decree  of  June  29,  1935,  and  that  Article  VIII  of  said 
decree  was  intended  and  agreed  by  all  parties  to  mean 
that  in  making  apportionments  to  the  Upper  Valley 
Users,  after  the  apportionment  made  on  January  1  of 
each  year,  the  Water  Commissioner  should  take  into 
account  and  make  apportionments  to  said  Upper  Val- 
ley Users  equal  to  all  water  running  into  the  reservoir 
since  the  date  of  last  apportionment  and  available  for 
release  through  the  gates  of  Coolidge  Dam,  after  ap- 
propriate deductions  for  seepage  and  evaporation,  in 
accordance  with  the  plan  approved  by  the  Secretary  of 
the  Interior  as  set  forth  in  Petitioners'  Exhibit  No.  2, 
and  so  as  to  enable  said  Upper  Valley  Users  to  con- 
tinue the  use  of  water  as  they  had  theretofore  used  the 
same  prior  to  the  passage  of  the  San  Carlos  Act.  The 
full  substance  of  said  testimony  further  shows  that  it 
would  be  impossible  under  the  manner  of  apportion- 
ment theretofore  used  by  the  Water  Commissioner  and 
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approved  by  the  court  to  enable  said  Upper  Valley 
Users  to  continue  the  use  of  said  waters  as  they  had 
theretofore  used  them  prior  to  the  passage  of  the  San 
Carlos  act. 

That  the  objection  urged  to  said  testimony  was: 

' '  MR.  FLYNN :  As  I  understand  it,  it  is  mere- 
ly an  offer,  and  of  course  we  would  like  to  have 
the  record  show  our  objections  to  it,  on  the  ground 
that  it  is  immaterial  and  irrelevant.  Of  course, 
without  knowing  what  it  is,  I  am  not  familiar  with 
the  testimony,  and  there  may  be  many  grounds  on 
which  it  is  objectionable  in  addition  to  the  fact 
that  it  is  not  admissible  for  the  purpose  of  varying 
or  determining  the  judgment  and  decree  of  this 
Court,  that  is,  that  the  judgment  of  this  Court 
is  clear  and  plain  and  therefore  any  oral  tes- 
timony or  any  testimony  whatsoever  would  be 
inadmissible  to  explain  or  change  it  for  the  pur- 
pose of  interpreting  the  decree.  That  is  our  ob- 
jection. Now,  as  we  say,  it  might  be  immaterial 
for  other  reasons,  but  even  if  the  testimony  were 
admissible  for  that  purpose,  this  testimony  prob- 
ably would  be  objectionable  on  the  ground  it  would 
not  help  to  determine  the  decree  of  this  Court,  which 
is  not  ambiguous  so  we  would  like  to  reserve  all  these 
objections  and  exceptions  to  the  offer,  and  it  is  my 
understanding  that  it  is  made  for  the  purpose  of 
the  record,  and  we  have  no  objection  to  it  being 
made  in  this  way.  Of  course,  if  admitted  in  evi- 
dence, we  would  object  because  we  would  want 
an  opportunity  of  cross-examination."  (Tr.,  Vol. 
I,  pp.  34-35.)  * 
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As  to  the  proffered  testimony  of  the  witness  Mc- 
Grath,  this  further  objection  was  made: 

"MR.  FLYNN:  I  think,  as  to  this  offer,  we 
would  like  the  additional  objection  that  it  largely 
consists  of  opinions  and  conclusions  of  the  witness, 
in  addition  to  those  other  objections  which  have 
been  made  to  the  offer  of  any  testimony."  (Tr., 
Vol.  I,  p.  105.) 

The  objections  to  all  proffered  testimony  were  sus- 
tained by  the  court.  (Tr.,  Vol.  I,  p.  105.) 

SUMMARY  OF  THE  ARGUMENT 

We  have  made  three  Specifications  of  Error.  Sum- 
marized, our  argument  under  these  Specifications  is  as 
follows : 

1.  Basically,  it  is  our  contention  that  the  decree 
provides  that  the  Water  Commissioner  shall,  in  making 
apportionments  to  the  Upper  Valley  Users,  after  the 
first  apportionment  made  on  January  1  of  each  year, 
take  into  account  and  apportion  to  said  Upper  Valley 
Users  an  amount  of  water  equal  to  all  water  running 
into  the  reservoir  since  the  date  of  the  last  apportion- 
ment and  available  for  release  through  the  gates  of 
Coolidge  Dam,  less  an  appropriate  deduction  for  evap- 
oration and  seepage. 

2.  That  if  it  be  held  that  the  decree  does  not  pro- 
vide that  the  Water  Commissioner  shall  make  appor- 
tionments to  the  Upper  Valley  Users,  as  set  forth  in  the 
preceding  paragraph,  then  it  must  be  held  that  the  pro- 
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visions  of  Article  VIII  of  the  decree,  relating  to  stored 
water  and  apportionments  to  the  Upper  Valley  Users, 
are  not  clear,  but  are  ambiguous. 

3.  That  if  it  be  held  that  the  decree  is  not  clear  and 
is  ambiguous,  petitioners  were  entitled  to  introduce 
evidence  to  clarify  the  decree  and  explain  its  meaning 
and  to  show  the  court  the  intention  of  the  parties  at 
the  time  the  decree  was  agreed  upon  and  entered. 

We  will  argue  these  propositions  in  the  order  they 
are  set  forth  above. 

ARGUMENT 
SPECIFICATION  OF  ERROR  NO.  1 

In  order  to  properly  present  our  position,  it  is  neces- 
sary to  refer  briefly  again  to  the  facts  leading  up  to 
the  entry  of  the  decree. 

It  appears  from  the  decree  itself  (Tr.,  Vol.  II,  p. 
15)  that  some  of  the  Upper  Valley  Users  had  been  us- 
ing the  waters  of  the  Gila  River  for  the  purpose  of 
irrigating  their  lands  from  as  far  back  as  the  year 
1872.  So  far  as  the  record  discloses,  there  had  never 
been  any  controversy  between  the  Upper  Valley  Users 
and  the  Indians  concerning  the  right  to  use  the  water 
until  this  original  action  was  instituted.  There  is 
nothing  to  indicate  that  it  had  ever  before  been  con- 
tended on  the  part  of  the  Indians  that  the  Upper  Val- 
ley Users  were  not  entitled  to  use  the  waters  exactly 
as  they  had  been  using  them  since  the  year  1872. 
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On  June  7,  1924,  Congress  passed  the  San  Carlos 
Act,  authorizing  the  construction  of  the  Coolidge  Dam. 
Notwithstanding  the  contention  that  the  government 
made  in  this  litigation  to  the  effect  that  the  Indians 
had  appropriated  and  had  a  prior  right  to  the  use  of 
water  from  the  river  for  the  irrigation  of  approxi- 
mately fifty  thousand  (50,000)  acres  of  land,  it  was 
recognized  by  Congress  in  the  Act  itself  that  the  In- 
dians were  then  without  an  adequate  supply  of  water. 
The  first  paragraph  of  the  Act  provides : 

"That  the  Secretary  of  the  Interior,  through 
the  Indian  Service,  is  hereby  authorized  to  con- 
struct a  dam  across  the  canyon  of  the  Gila  River 
near  San  Carlos,  Arizona,  as  a  part  of  the  San 
Carlos  Irrigation  project  .  .  .  for  the  pur- 
pose, first,  of  providing  water  for  the  irrigation  of 
lands  allotted  to  Pima  Indians  on  the  Gila  River 
Reservation,  Arizona,  now  without  an  adequate 
supply  of  water  and,  second,  for  the  irrigation  of 
such  other  lands  in  public  or  private  ownership,  as 
in  the  opinion  of  the  Secretary,  can  be  served  with 
ivati  r  impounded  by  said  dam  without  diminishing 
the  supply  necessary  for  said  Indian  lands." 
(Italics  ours.) 

United  States  Statutes  at  Large,  Vol.  43,  page 
475— June  7, 1924. 

It  seems  plain  from  this  statement  that  Congress 
recognized  that  the  Upper  Valley  Users  had  made  a 
lawful  appropriation  of  the  waters  of  the  river  and 
that  the  Indians  therefore  had  no  "adequate  supply" 
for  their  lands  and  that  it  was  the  purpose  and  intent 
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of  Congress,  in  passing  the  Act,  to  provide  a  supply 
of  water  for  the  Indians  by  impounding  flood  waters. 
There  is  certainly  nothing  in  the  Act  that  would  indi- 
cate that  Congress  intended  to  interfere  with  the  old 
and  well-established  rights  of  the  Upper  Valley  Users. 
That  this  was  the  position  of  the  government  at  that 
time  is  further  borne  out  by  the  arrangement  ap- 
proved by  the  Secretary  of  the  Interior  and  reduced  to 
writing,  and  later  incorporated  in  the  decree  as  a  part 
of  Article  VIII,  which  provision  we  will  later  discuss  in 
detail. 

After  the  San  Carlos  Act  was  passed,  this  original 
suit  was  instituted  on  October  3,  1925.  It  was  there 
asserted,  and  so  far  as  this  record  shows  for  the  first 
time,  that  the  Indians  had  extensive  rights  alleged  to 
be  prior  to  the  rights  of  the  Upper  Valley  Users.  This 
contention  was  disputed  by  the  Upper  Valley  Users  and 
with  the  controversy  in  that  status,  at  a  conference  held 
in  Washington  before  Secretary  Wilbur  of  the  Depart- 
ment of  the  Interior,  attended  by  representatives  of 
the  government  and  the  various  irrigation  districts  on 
the  river,  a  plan  for  compromising  the  controversy  was 
proposed  and  reduced  to  writing.  (Petitioners'  Ex- 
hibit No.  2,  Tr.,  Vol.  I,  pp.  85-87.)  That  writing  pro- 
vides that  in  order  to  reach  a  fair  and  equitable  settle- 
ment of  the  matter  and  to  avoid  further  litigation,  a 
plan  had  been  formulated,  providing,  among  other 
things,  that  the  rights  of  the  Indians  should  attach  to 
and  be  first  satisfied  out  of  the  flood  waters  to  be 
stored  in  the  reservoir  and  that  unless  and  until  stor- 
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age  was  provided  on  the  upper  river  for  the  irrigation 
of  the  land-  of  the  Upper  Valley  Users,  they  should  be 
entitled  to  continue  the  diversion  and  use  of  the  waters 
of  ilif  river  to  the  extent  that  they  were  being  used  and 
enjoyed  in  1924  when  the  San  Carlos  Act  was  passed. 

It  was  pursuant  to  this  plan  that  the  litigation  was 
compromised  and  the  decree  entered  in  the  case.  The 
decree  Itself,  A  Hide  VIII,  (Tr.,  Vol.  II,  page  106) 
carries  forward  and  incorporates  this  provision  of  the 
plan  to  the  effect  that  the  Upper  Valley  Users  should 
be  entitled,  in  disregard  of  any  rights  of  the  Indians, 
to  continue  the  use  of  the  waters  of  the  river  as  they 
had  therefore  used  them  prior  to  the  passage  of  the 
San  Carlos  Act- 
It  must  be  borne  in  mind  that  the  decree  entered 
was  a  consent  decree,  the  consent  of  the  Upper  Valley 
Users  to  its  entry  being  based,  as  shown  by  Article 
VIII,  upon  the  provision  that  they  were  to  be  per- 
mitted to  continue  to  use  the  waters  of  the  Gila  River 
as  they  had  theretofore  used  them  prior  to  1924.  There 
was,  of  course,  no  formal  trial  or  adjudication  of  re- 
spective rights  and  priorities.  What  is  set  down  in  the 
decree  is  wholly  the  result  of  a  compromise  and  agree- 
ment reached  by  the  parties  themselves.  The  court 
was  not  called  upon  to  inquire  into  and  adjudicate  the 
respective  priorities  of  the  parties.  The  preamble  of 
the  deeree  shows  that  it  is  nothing  but  a  compromise 
agreement.  (Tr.,  Vol.  II,  page  6.)  In  interpreting  the 
deeree,  the  court  should  therefore  take  into  considera- 
tion the  facts  and  circumstances  surrounding  its  entry 
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and  keep  in  mind  the  respective  contentions  of  the 
parties  and  the  fact  that  the  decree  is  an  agreement, 
rather  than  a  formal  adjudication  entered  pursuant  to 
a  trial  on  the  merits. 

The  decree,  being  a  consent  decree,  must  be  inter- 
preted in  the  same  manner  as  though  it  were  a  con- 
tract. This  rule  is  supported  by  later  citations  in  this 
brief.  That  this  court  should  take  into  account  the 
facts  and  circumstances  surrounding  the  entry  of  the 
decree  is  equally  clear  from  the  statement  of  the  Su- 
preme Court  of  the  United  States  in  the  case  of  Reed 
v.  The  Merchants  Mutual  Insurance  Company  of  Bal- 
timore, 95  IT.  S.  23,  24  L.  Ed.  348,  349,  where  Mr.  Jus- 
tice Bradley,  speaking  on  behalf  of  the  court,  says: 

"  Although  a  written  agreement  cannot  be 
varied  (by  addition  or  subtraction)  by  proof  of  the 
circumstances  out  of  which  it  grew  and  which  sur- 
rounded its  adoption,  yet  such  circumstances  are 
constantly  resorted  to  for  the  purpose  of  ascer- 
taining the  subject-matter  and  the  standpoint  of 
the  parties  in  relation  thereto.  Without  some 
knowledge  derived  from  such  evidence,  it  would  be 
impossible  to  comprehend  the  meaning  of  an  in- 
strument, or  the  effect  to  be  given  to  the  words  of 
which  it  is  composed.  This  preliminary  knowl- 
edge is  as  indispensable  as  that  of  the  language  in 
which  the  instrument  is  written.  A  reference  to 
the  actual  condition  of  things  at  the  time,  as  they 
appeared  to  the  parties  themselves,  is  often  neces- 
sary to  prevent  the  court,  in  construing  their  lan- 
guage, from  falling  into  mistakes  and  even  ab- 
surdities. ' ' 
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Ead  the  matter  been  litigated  and  the  various 
priori  lies  of  the  parties  determined  as  a  matter  of  law 
and  of  right,  there  would  have  been  no  occasion  for 
this  Lengthy  decree.  The  various  rights  and  priorities 
of  the  parlies  set  up  in  the  priority  schedule  of  Article 
V  would  have  been  substantially  all  that  was  necessary 
for  the  decree  to  contain. 

With  the  foregoing  facts  in  mind,  we  will  proceed 
to  an  analysis  of  the  decree. 

Analysis  of  Decree 

The  decree  consists  of  thirteen  articles,  each  deal- 
ing with  some  different  phase  of  the  matter.  These 
articles  must,  of  course,  be  construed  so  as  to  give  effect 
to  all  of  them,  and  necessarily  what  is  said  in  one  article 
is  modified  by  what  is  contained  in  the  others. 

Since  the  right  given  the  Upper  Valley  Users  to 
disregard  priorities  under  the  terms  of  the  decree  is 
defined  in  Article  VIII  and  this  controversy  revolves 
around  the  provisions  of  that  article,  we  deem  it  proper 
to  analyze  it  before  attempting  to  analyze  the  other 
articles  of  the  decree. 

Article  VIII 

(Tr.,  Vol.  II,  pp.  106-7.) 

(This  Article  printed  Appendix,  pp.  20-27.) 
This  article  is  the  most  important  provision  of  the 
decree  as  it  relates  to  this  controversy,  because  it  ap- 
plies wholly  to  the  manner  in  which  the  Upper  Valley 
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Users  are  to  be  permitted  to  use  the  waters  of  the 
stream.  Other  portions  of  the  decree  are  important 
here  only  insofar  as  they  throw  light  upon  the  mean- 
ing- of  this  particular  article. 

This  article  makes  provision  for  diversion  and  use 
of  the  waters  of  the  river  in  disregard  of  the  Priority 
Schedule.  It  is  devoted  to  setting  out  what  was  agreed 
to  be  given  the  Upper  Valley  Users  in  consideration 
for  their  consenting  to  the  decree.  These  Upper  Valley 
Users  conceded  to  withdrawing  their  contentions  with 
regard  to  priorities  as  set  forth  in  their  pleadings  in 
the  case,  and  permitted  the  plaintiff  to  set  up  a  prior 
right  to  a  quantity  of  land  almost  equal  to  the  total 
of  the  entire  land  of  the  Upper  valleys,  but  only  upon 
the  condition,  as  stated  in  this  article,  that  they  were 
to  be  permitted  to  use  the  water  as  they  had  thereto- 
fore used  it. 

The  first  paragraph  of  the  article  sets  forth  what 
had  been  agreed  upon  so  far  as  the  rights  of  these  de- 
fendants to  divert  the  waters  of  the  river  are  con- 
cerned. It  starts  out  by  saying  that  the  rights  of  these 
defendants  are  junior  to  the  rights  of  the  plaintiff 
which  are  set  down  and  referred  to  in  the  Priority 
Schedule,  but  further  identified  and  particularly  de- 
scribed in  Articles  VI  and  VII  of  the  decree.  It  then 
provides  (reading  from  Tr.,  Vol.  II,  page  10(0  : 

"that,  however,  plaintiff  and  said  defendants,  in 
recognition  of  the  desirability  of  making  il  prac- 
ticable for  said  defendants  to  carry  on  the  initia- 
tion of  said  Upper  Valley  lands  to  the  extent  to 
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which  tin  areas  to  which  fltcir  said  rights  apply 
In  rt  to  fort  Jtinu  h<  <  a  irrigated  and  so  thai  the  said 
Sam  Curios  Ad  shall  inure  in  part  to  their  l><  nefit 
and  this  suit  ma//  be  com  promised  and  settled,  hare 
agreed  thai  the  following  provisions  shall  be  and 
they  are  hereby  embodied  in  this  decree,  which 
said  provisions  in  turn,  and  in  so  far  as  they  affect 
the  other  parties  in  this  cause,  shall  inure  to  the 
benefit  of  and  be  binding-  upon  them."  (Italics 
ours.) 

In  other  wo  ids,  in  order  to  induce  these  defendants 
to  agree  upon  a  settlement  and  thus  avoid  the  neces- 
sity of  litigating  the  issue,  it  was  agreed  between  all  the 
parties  that  the  Upper  Valley  Users  were  to  be  per- 
mitted to  carry  on  the  irrigation  of  their  lands  to  the 
same  extent  to  which  they  had  theretofore  been  irri- 
gated. It  sets  forth  that  this  agreement  is  made  in 
recognition  of  the  desirability  of  making  it  practicable 
for  these  users  to  so  carry  on  the  irrigation  of  their 
lands,  and  in  order  that  a  compromise  and  settlement 
might  be  reached.  It  required  no  further  language 
to  vest  that  right  in  the  defendants,  and  if  the  language 
following  that  agreement,  which  was  inserted  in  the 
decree  for  the  purpose  of  carrying  the  agreement  into 
effect,  is  to  have  placed  upon  it  the  construction  con- 
tended for  by  the  plaintiff,  the  court  wTould  obviously 
be  construing  the  language  in  a  manner  to  prevent  the 
carrying  out  of  the  contract,  rather  than  construing  it 
in  a  way  to  put  it  into  effect.  Courts  will,  of  course, 
always  construe  language  so  as  to  produce  the  result 
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obviously  intended  by  the  parties,  rather  than  to  de- 
feat it. 

See: 

17  C.  J.  S.,  p.  689,  para.  295  (a)  ;  p.  707,  para. 
297; 

Christian  v.  Waialua  Agr.  Co.  et  al.,  93  Fed. 
(2nd)  603-615  (Ninth  Cir.). 

The  obvious  purpose  of  Paragraph  (2)  of  this  arti- 
cle (Tt.,  Vol.  II,  p.  106)  is  to  set  up  the  machinery  or 
means  of  carrying  into  effect  what  was  agreed  to  be- 
tween the  parties  in  the  first  paragraph,  namely,  the 
right  of  the  Upper  Valley  Users  to  use  the  water  as 
they  had  theretofore  used  it,  although  such  use  neces- 
sarily meant  disregard  of  certain  of  the  rights  of  plain- 
tiff as  set  up  in  the  preceding  articles.  This  paragraph 
starts  off  with  the  following  provision : 

i '  That  on  the  first  day  of  January  of  each  cal- 
endar year,  or  as  soon  thereafter  as  there  is  water 
stored  in  the  San  Carlos  Reservoir,  which  is  avail- 
able for  release  through  the  gates  of  the  Coolidge 
Dam  for  conveyance  down  the  channel  of  the  Gila 
River  and  for  diversion  and  use  on  the  lands  of  the 
San  Carlos  Project  for  the  irrigation  thereof,  then 
the  Water  Commissioner,  provided  for  herein, 
shall,  to  the  extent  and  within  the  limitations  here- 
inafter stated,  apportion  for  the  ensuing  irriga- 
tion year  to  said  defendants  from  the  natural  flow 
of  the  Gila  River  an  amount  of  water  equal  1<>  the 
above  described  available  storage,  and  shall  pen  nil 
the  diversion  of  said  amount  of  water  from  said 
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stream  into  the  canals  of  said  defendants  for  the 
Irrigation  of  said  Upper  Valley  lands  in  disregard 
of  the  aforesaid  prior  rights  of  plaintiff  used  on 
lands  below  said  reservoir ;"  (Italics  ours.) 

It  will  be  observed  that  the  water  which  the  Com- 
missioner  is  to  apportion  to  these  users  is  such  stored 
water  as  "is  available  for  release  through  the  gates  of 
Coolidge  Dam  for  conveyance  down  the  channel  of  the 
river  and  for  diversion  and  use  on  the  lands  of  the  San 
Carlos  Project  for  the  irrigation  thereof."  The  rea- 
son for  the  use  of  the  words  " available  for  release"  is 
due  to  the  fact  that  there  is  a  certain  amount  of  dead 
storage  in  the  reservoir,  and  of  course  until  the  water 
had  run  in  sufficiently  to  come  up  to  the  point  where 
it  could  be  released,  it  could  not  be  " available"  for  use 
on  the  Lower  Valley  lands  and  hence,  until  that  point 
was  reached,  Upper  Valley  Users  would  not  be  entitled 
to  an  apportionment.  However,  when  water  has  run 
into  the  reservoir,  which  is  available  for  release,  then 
the  Commissioner  is  required  to  make  an  apportion- 
ment to  the  Upper  Valley  lands  and  permit  diversion 
of  the  amount  of  water  so  apportioned,  "in  disregard 
of  the  aforesaid  prior  rights  of  plaintiff  used  on  lands 
below7  said  reservoir."  This  must,  of  necessity,  mean 
that  such  apportionment  is  to  be  made  without  regard 
to  plaintiff's  rights  set  up  in  the  Priority  Schedule. 

This  paragraph  further  provides  (quoting  from  Tr., 
Vol.  II,  p.  106)  : 

"the  diversion  of  said  amount  of  water  by  said 
defendants  to  be  in  accord  with  the  priorities  as 
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between  themselves  stated  in  said  Priority  Sched- 
ule and  for  the  irrigation  of  the  lands  covered  by 
the  rights  accredited  to  said  defendants  in  said 
Priority  Schedule  and  the  quantity  of  water  per- 
mitted to  be  taken  by  said  defendants  in  disregard 
of  prior  rights  of  the  United  States  below  is  in 
addition  to  and  not  exclusive  of  the  rights  of  said 
defendants  to  take  from  the  stream  in  the  regular 
order  of  their  priorities  as  shown  by  the  Priority 
Schedule,  but  of  course  within  the  duty  of  the 
water  limitations  of  this  decree;"  (Italics  ours.) 

The  court  will  note  that  it  is  provided  in  the  fore- 
going quoted  language  that  the  diversion  and  use  of 
the  amount  of  the  water  apportioned  to  Upper  Valley 
Users  is  to  be  used  in  accordance  with  the  priorities, 
as  between  themselves,  stated  in  the  Priority  Sched- 
ule, but  it  is  not  provided  that  it  shall  be  used  with  any 
regard  to  the  prior  rights  of  the  plaintiff  as  stated  in 
said  Schedule.  This  for  the  reason  that  the  preceding 
portion  of  the  paragraph  has  already  provided  that 
Upper  Valley  Users'  diversion  and  use  of  the  water 
shall  be  ' '  in  disregard ' '  of  plaintiff 's  rights.  This  lan- 
guage also  shows  that  not  only  is  the  apportionment  to 
be  made  in  disregard  of  plaintiff's  rights,  but  that  the 
Upper  Valley  Users  are  to  be  permitted  to  take  the 
water  from  the  stream  in  disregard  of  plaintiff's 
rights. 

This  paragraph  further  provides  (Tr.,  Vol.  II,  |». 
106): 

"  that  if  and  when  at  anytime  or  From  time  to  time 
in  any  year,  water  shall  flow  into  said  reservoir 
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after  said  date  of  first  apporl ionment  and  shall  be 
Btored  there  and  become  added  to  the  available 
Btored  water  iii  said  reservoir,  the  said  commis- 
sioner shall  make  further  and  additional  appor- 
tionments to  said  defendants  oi'  the  natural  flow 
of  said  stream  as  the  same  is  available  at  the  diver- 
sion points  of  said  defendants,  which  said  appor- 
tiomnents  shall  in  turn  correspond  with  and  be 
equivalent  in  quantity  to  the  amount  of  such  acces- 
sions or  newly  available  stored  water  supply;" 

Here  reference  is  made  to  "available  stored  water," 
and  it  is  provided  that  the  Commissioner  shall  make 
additional  periodical  apportionments  of  such  available 
stored  water  whenever  it  flows  into  the  reservoir  and 
becomes  added  to  the  available  stored  water  supply. 
Again  the  term  "available  stored  water"  is  used  for 
the  reason  that  the  Commissioner  would  have  no  right 
to  make  an  additional  apportionment  to  the  Upper 
Valley  Users  unless  the  waters  running  into  the  reser- 
voir were  available  for  release  and  use  by  the  Lower 
Valley  lands.  Not  all  water  running  into  the  reservoir 
is  subject  to  apportionment,  but  only  such  water  as 
runs  in  and  can  be  released  for  use  on  the  Lower  Valley 
lands.  It  is  easily  conceivable  that  water  might  flow 
into  the  reservoir  and  be  added  to  the  dead  storage  and 
still  not  be  available  for  release.  The  same  would  be 
true  of  water  running  into  the  reservoir  when  it  was 
full  and  the  water  was  running  over  the  spillway.  In 
such  case,  the  incoming  water  would  likewise  not  create 
available  storage.   Under  such  circumstances,  no  appor- 
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tionment  could  be  made,  and  it  was  for  this  reason  that 
the  word  " available"  had  to  be  used. 

Any  water  running  into  the  reservoir  becomes  stored 
water.  The  lake  is  several  miles  in  length  and  it  would 
be  impossible  to  convey  the  stream  running  in,  through 
the  water  then  in  storage,  out  of  the  lake.  The  mere 
fact  that  an  equivalent  amount  of  water  may  be  with- 
drawn at  the  same  time  as  the  new  waters  running  in, 
does  not  prevent  the  incoming  water  from  being  stored 
water.  It  is  there,  stored  in  the  reservoir,  and  is  added 
to  the  water  already  stored  there,  and  if  conditions  are 
such  as  to  make  the  water  available  for  release,  it  be- 
comes added  to  the  available  stored  water  in  said  reser- 
voir. If  a  man  has  grain  in  storage  and  pours  in  a 
quantity  at  the  top  of  the  elevator  and  at  the  same  time 
takes  out  a  similar  quantity  from  the  bottom  of  the 
elevator,  it  surely  cannot  be  said  that  the  new  grain  is 
not  an  " accession"  and  is  not  added  to  the  old  grain 
that  was  stored  in  the  elevator. 

The  above  quoted  language  of  necessity  means  that 
the  subsequent  apportionments  made  after  the  first 
annual  apportionment  must  take  into  account  all  water 
flowing  into  the  reservoir  and  available  for  release 
without  regard  to  whether  or  not  Lower  Valley  Users 
have  seen  fit  in  the  meantime  to  withdraw  and  use  the 
water  as  fast  as  it  has  flowed  into  the  reservoir.  If 
apportionments  are  subject  to  plaintiff's  control  and 
can  depend  upon  whether  or  not  plaintiff  sees  l'h  to 
leave  the  water  in  the  reservoir,  then  use  of  the  waters 
by  the  Upper  Valley  Users  could  not  be  "in  disregard" 
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of  plaint  ill's  rights.  Under  the  construction  of  the 
decree  adopted  by  the  District  Court,  except  in  flood 
periods,  no  water  can  be  apportioned  to  the  Upper  Val- 
ley Users  unless  plaintiff  sees  fit  to  leave  water  in  the 
reservoir  sufficient  to  raise  the  lake  level.  Under  such 
construction,  apportionments  to  Upper  Valley  Users 
are  under  the  control  of  the  plaintiff  and  clearly  not 
"in  disregard"  of  its  rights.  Whereas,  under  the  con- 
struction Upper  Valley  Users  are  contending  for,  when 
the  water  runs  into  the  lake,  they  are  entitled  to  the 
apportionment  of  an  equivalent  amount  and  the  right 
to  use  the  same  without  regard  to  whether  or  not  the 
plaintiff  sees  fit  to  permit  the  water  to  remain  in  the 
reservoir. 

Quoting  further  from  said  paragraph,  (Tr.,  Vol.  II, 
pp.  106-7),  it  is  provided: 

"  ...  that  in  calculating  apportionments  of 
the  stored  water  supply  the  Water  Commissioner 
shall  make  appropriate  deductions  for  losses  for 
evaporation,  seepage  or  otherwise  that  may  be  suf- 
fered between  the  time  of  the  apportionment  and 
that  of  the  diversion  of  a  corresponding  quantity 
of  water  from  the  stream;  that  such  apportion- 
ments, corresponding  with  net  accessions  during 
each  annual  period  after  first  apportionment,  shall 
be  made  by  said  Water  Commissioner  at  least  as 
frequently  as  once  per  calendar  month  (provided 
accessions  to  stored  supply  have  occurred  during 
that  period)  and  at  such  more  frequent  intervals 
as  the  conditions  in  his  judgment  may  demand. 
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This  provision  specifically  instructs  the  Commis- 
sioner as  to  what  deductions  may  be  made  in  arriving 
at  the  amount  of  the  periodical  apportionments.  It 
authorizes  deductions  for  losses  from  evaporation  and 
seepage,  and  nothing  more.  Obviously,  had  it  been  in- 
tended that  the  Commissioner  was  also  to  deduct  all 
water  that  had  been  withdrawn  in  the  meantime  by  the 
plaintiff  for  the  proper  irrigation  of  eighty  thousand 
acres  of  Lower  Valley  lands,  this  deduction  would  have 
been  included  with  the  others,  because  it  is  of  far 
greater  consequence.  It  seems  absurd  that  a  deduc- 
tion for  such  minor  matters  as  loss  from  evaporation 
or  seepage  would  be  specifically  mentioned  and  in- 
cluded, and  a  major  deduction  such  as  that  made  by 
the  Commissioner  for  waters  withdrawn  by  the  plain- 
tiff would  be  omitted,  unless  it  had  been  intended  that 
such  waters  so  withdrawn  were  not  to  be  deducted  in 
making  the  apportionments. 

The  second  clause  in  the  above-quoted  portion  pro- 
vides that  periodical  apportionments  made  by  the  Com- 
missioner shall  correspond  with  "net  accessions"  dur- 
ing each  annual  period  after  the  first  apportionment, 
provided  accessions  "have  occurred."  "Net  accessions" 
means  such  water  as  had  run  into  the  reservoir  and  is 
available  for  release,  less  the  deductions  that  the  Com- 
missioner is  authorized  to  make  in  the  preceding  sen- 
tence, namely,  deductions  for  evaporation  and  seepage, 
and  nothing  more.  After  these  deductions  have  been 
made,  what  is  left  is  the  "net  accession."  And  it  is  ob- 
vious, from  the  language  used,  that  the  water  does  not 
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have  to  remain  in  the  reservoir.  The  language  merely 
provides  thai  if  BUCh  accessions  "have  occurred"  dur- 
ing the  period,  they  shall  be  included  in  the  next  appor- 
tionment. 

This  paragraph  goes  on  to  say  that  the  apportion- 
ments made  by  the  Commissioner  for  any  calendar  year 
shall  not  carry  over  or  be  available  for  the  succeeding 
year.  It  was  for  this  reason  that  Paragraph  4  of  this 
article  ( Tr.,  Vol.  II,  p.  107)  was  inserted,  providing 
thai  if  the  plaintiff  withdraws  water  in  a  quantity 
greater  than  is  allowed  for  the  proper  irrigation  of 
eighty  thousand  acres,  such  excess  shall  be  considered 
as  stored  in  the  reservoir  for  the  purpose  of  arriving 
at  the  amount  of  the  first  annual  apportionment.  In 
other  words,  this  was  a  safeguard  so  that  the  Upper 
Valley  users  would  be  assured  of  having  some  appor- 
tionment at  the  beginning  of  each  calendar  year,  in 
order  to  entitle  them  to  begin  using  the  water  without 
waiting  for  that  year's  supply  to  start  flowing  into 
the  reservoir. 

This  paragraph  also  provides  (Tr.,  Vol.  II,  p.  107)  : 

"  ...  that  the  diversions  made  by  said  de- 
fendants of  the  natural  flow  of  the  Gila  River  thus 
apportioned  to  them  in  disregard  of  said  prior 
rights  of  plaintiff,  shall  be  regulated  by  the  Water 
Commissioner  .  .  .  in  accord  with  the  rights 
and  priorities  accredited  to  each  of  said  defend- 
ants in  said  Priority  Schedule."     (Italics  ours.) 

This  again  makes  it  apparent  that  the  Priority  Sched- 
ule is  applicable  only  as  among  the  Upper  Valley  Users 
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themselves,  and  that  the  apportionments  to  be  made  to 
them  by  the  Water  Commissioner  are  to  be  "in  disre- 
gard" of  plaintiff's  prior  rights  and  not  in  accord  with 
its  rights  set  up  in  the  Priority  Schedule  as  against 
these  users.  This  also  shows  that  it  was  intended  that 
both  apportionments  and  diversions  were  to  be  made 
by  Upper  Valley  Users  in  disregard  of  plaintiff 's  prior 
rights. 

This  paragraph  further  provides  (Tr.,  Vol.  II,  p. 
107): 

"  ...  provided  always  that  such  diversions 
shall  be  limited  to  the  amount  of  water  then  appor- 
tioned, as  aforesaid,  and  in  any  event,  during  each 
irrigation  season,  do  not  and  shall  not  exceed  the 
total  amount  of  water  called  for  under  the  right 
accredited  in  said  Priority  Schedule  to  any  given 
defendant,  namely :  6  acre  feet  per  acre  for  the  irri- 
gation season  as  defined  in  Article  V  hereof ;  and 
provided  further  that  the  drafts  on  the  stream  by 
the  upper  valley  defendants  shall  be  limited  to  a 
seasonal  year  diversion  which  will  result  in  an  ac- 
tual consumptive  use  from  the  stream  of  not  to 
exceed  120,000  acre  feet  of  water ;     ...     " 

In  the  light  of  this  provision,  we  call  the  court's 
attention  to  the  fact  that  the  right  being  asserted  by 
these  users  is  not  as  broad  as  it  appears  on  its  face. 
Under  the  decree,  they  are  limited  to  6  acre  feet  and 
have  a  further  and  more  restrictive  limitation,  in  thai 
the  entire  lands  in  the  Upper  Valleys,  consisting  of  ap- 
proximately 40,000  acres,  are  limited  to  a  total  con- 
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BUmptive  use  of  120,000  acre  feet  per  year.  There  is  a 
further  practical  limitation  of  great  importance,  and 
that  is,  that  regardless  of  what  amount  of  water  may  be 
apporl  Loned  to  these  users  they  can  only  take  such  part 
of  it  as  may  be  available  in  the  stream,  which  is  fre- 
quent ly  entirely  dry,  during  the  time  the  apportion- 
ments exist,  whereas  the  Lower  Valley  lands  are  always 
assured  of  their  water  before  anything  can  be  appor- 
tioned to  the  Upper  Valleys. 

The  decree  further  provides,  and  it  was  agreed, 
that  the  construction  of  the  dam  was  to  inure  in  part 
to  the  benefit  of  these  users.  Under  the  limitations 
that  have  been  pointed  out  and  operated  under  the  con- 
struction approved  by  the  lower  court,  it  is  difficult  to 
see  how  the  construction  of  the  dam  inured  to  the  bene- 
fit of  these  users.  Prior  to  its  construction  they  were 
using  the  water  at  will.  Now,  according  to  plaintiff's 
contention,  they  are  using  it  at  the  will  of  the  Lower 
Valley  Users. 

Paragraph  5  of  this  article  (Tr.,  Vol.  II,  p.  107) 
provides  that  if,  by  reason  of  lack  of  available  storage 
in  the  reservoir,  no  apportionment  can  be  made  to 
these  users,  or  as  soon  as  they  have  used  up  such  appor- 
tionments as  have  been  made,  that  then  and  in  that  event 
they  can  no  longer  use  the  water  in  disregard  of  the 
plaintiff's  rights,  but  shall  use  it  in  accordance  with 
the  lights  of  the  parties  set  up  in  the  Priority  Schedule. 
If  it  had  not  been  intended  that  Upper  Valley  Users 
were  entitled  to  disregard  the  prior  rights  of  plaintiff 
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during  such  times  as  there  was  any  water  to  apportion, 
this  provision  of  the  decree  would  be  meaningless. 

Most  of  Paragraph  6,  Article  IX  (Tr.,  Vol.  II,  p. 
110)  and  Paragraph  3  of  Article  X  (Tr.,  Vol.  II,  p.  Ill) 
are  devoted  to  expressing  exactly  the  same  proposition 
showing  again  that  it  was  intended  that  priorities  of 
the  Lower  Valley  Users  would  be  disregarded  so  long 
as  there  was  available  water  for  apportionment. 

Under  the  plaintiff's  construction,  these  two  provi- 
sions 61  the  decree  would  be  equally  as  meaningless  as 
sub-paragraph  5  of  Article  VIII. 

There  is  a  further  provision  in  Article  IX  (Tr.,  Vol. 
II,  p.  109)  that: 

"  ...  if  there  is  any  natural  flow  in  the  Gila 
River  at  the  point  where  said  stream  enters  the 
San  Carlos  Reservoir,  so  much  thereof — will  be 
allowed  to  flow  through  said  reservoir  into  the 
channel  below." 

(This  is  limited  for  the  purpose  of  supplying  Kenne- 
cott  Copper  Company.) 

Here  is  a  specific  provision,  and  the  only  one  in  the 
decree  for  passing  natural  flow  water  through  the  res- 
ervoir. 

If  it  was  intended,  as  plaintiff  contends,  to  pass  the 
so-called  natural  flow  through  the  reservoir  for  the 
use  of  plaintiff  under  its  prior  rights,  it  seems  peculiar 
that  no  provision  similar  to  this  was  made  in  Article 
VIII,  since  the  amount  of  water  going  to  plaintiff  is 
of  Par  greater  importance  than  the  small  quantity  going 
to  Kennecott  Copper  Company. 
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The  court  will  also  find  in  Article  IX  and  X  (Tr., 
Vol.  II,  pp.  108-111),  providing  for  the  comparatively 
small  quantities  of  water  to  be  used  by  Kennecott  Cop- 
per Company  and  by  Anderson,  Herring,  and  Glasspie, 
that  the  "natural  flow"  of  the  river  is  defined  and  is 
computable.  The  reason  it  is  defined  in  these  articles 
is  because  it  is  material  to  their  rights.  However,  no 
definition  of  the  natural  flow  is  attempted  in  connec- 
tion with  the  rights  of  plaintiff  because,  under  the  terms 
of  the  decree,  it  is  not  material  as  to  their  rights.  If  the 
term  were  obvious  and  computable  for  the  San  Carlos 
Project,  it  would  not  have  to  be  defined  for  these  other 
parties. 

The  foregoing  is  the  contention  of  the  Upper  Valley 
Users  with  respect  to  the  interpretation  that  should  be 
given  to  Article  VIII  of  the  decree.  It  is  the  position 
of  the  Upper  Valley  Users  that  nothing  contained  in 
the  other  articles  of  the  decree  in  any  way  militate 
against  such  interpretation,  but  on  the  contrary 
strengthen  it.  In  order  to  make  our  position  clear  in 
this  respect,  we  will  proceed  to  an  analysis  of  the  other 
articles  of  the  decree. 

Articles  I,  II,  III  and  IV 

(Tr.,  Vol.  II,  pp.  6-11.) 

These  articles  deal  with  parties,  dismissals  and  with- 
drawals, and  matters  of  that  character  that  have  no 
bearing  on  this  controversy,  with  exception  of  the  pre- 
amble (Tr.,  Vol.  II,  p.  6;  Appendix,  p.  1)  which  does 
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point  out,  as  is  recognized  throughout  the  decree,  that 
it  is  a  consent  decree  entered  into  for  the  purpose  of 
settling  all  of  the  issues  between  the  parties  without  the 
necessity  of  having  a  trial  and  an  adjudication  of  them 
by  the  court. 

Article  V 

(Tr.,  Vol.  II,  pp.  12-85.) 

(This  article,  exclusive  of  priority  schedule,  printed 

Appendix,  pp.  2-8) 

This  article  points  out  that  all  of  the  parties  named 
in  the  action  have  acquired  and  own  certain  rights  in 
the  use  of  the  waters  of  the  Gila  River  in  connection 
with  certain  specified  lands  owned  by  such  parties. 
Following  the  provisions  of  this  article,  which  recite 
its  purpose,  the  names  of  the  various  parties  and  canal 
companies  having  rights  in  the  stream  are  set  forth 
in  the  order  of  their  priorities,  as  agreed  upon,  together 
with  a  description  and  location  of  their  lands  and  their 
points  of  diversion.  This  portion  of  the  decree  occu- 
pies in  excess  of  seventy  pages  and  is  referred  to 
throughout  the  decree  as  the  "Priority  Schedule."  In 
reciting  the  reasons  for  including  this  schedule,  the 
article,  with  reference  to  some  of  the  rights  of  plaintiff, 
provides  (beginning  with  the  last  line  Tr.,  Vol.  II,  page 
12): 

"That  these  rights,  having  priorities  in  great  num- 
ber, ranging  from  the  year  1868  to  1914  inclusive, 
are  set  down  in  their  order  in  said  Schedule  and 
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totaled  for  each  year,  etc.  .  .  .  all  to  the  end 
I  lull  said  rights  may  be  identified  and  preserved." 
(Italics  ours.) 

And  speaking  further  of  the  rights  of  the  plaintiff 
to  divert  water  from  the  river  under  the  so-called 
Indian  rights,  it  is  provided  that  said  rights  (Tr.,  Vol. 
II,  page  13)  : 

"are  set  down  and  outlined  in  their  proper  order 
in  said  Schedule  as  a  matter  of  convenience,  but 
each  of  said  rights,  furthermore,  is  specifically 
defined  and  decreed  in  later  articles  hereof."  (Ital- 
ics ours.) 

Again  speaking  of  the  purpose  of  the  Priority 
Schedule,  Article  V,  with  reference  to  the  rights  of 
diversion  on  the  part  of  certain  canal  companies,  says 
(Tr.,  Vol.  II,  page  13) : 

"all  to  the  end  that  the  diversion  rights  of  said 
canal  companies  may  be  adequately  defined  and 
the  individual  rights  of  said  defendant  land  owners 
to  maintain,  arrange  or  contract  for,  under  appli- 
cable statutes  and  provisions  of  law,  the  diversion 
and  carriage  of  water  from  the  stream  to  said  lands 
under  and  in  accord  with  said  rights  may  be  identi- 
fied and  preserved."    (Italics  ours.) 

It  is  apparent,  of  course,  that  before  an  agreement 
could  be  made  as  to  how  the  various  rights  of  the  par- 
ties were  to  be  exercised,  those  rights  had  to  be  deter- 
mined and  set  down.  This,  as  the  decree  says,  is  for  the 
purpose  of  convenience  in  subsequently  discussing  such 
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rights  and  agreeing  upon  the  manner  in  which  they 
might  be  exercised. 

Furthermore,  it  must  be  remembered  that  this  de- 
cree adjudicates  the  rights  of  only  a  part  of  the  appro- 
priates of  water  from  the  Gila  River  and  its  tribu- 
taries. Consequently,  great  care  had  to  be  exercised, 
and  was  exercised,  throughout  the  decree  to  make  it 
clear  that  in  agreeing  to  the  disregard  of  certain  rights 
of  the  parties  in  connection  with  the  use  of  the  water, 
those  rights  were  not  being  waived  or  surrendered  so  far 
as  third  persons,  not  parties  to  the  decree,  were  con- 
cerned. And  this  reason  for  setting  out  the  Priority 
Schedule  in  the  decree  is  recited  in  several  instances  in 
Article  V,  particularly  in  the  portions  we  have  quoted. 

That  the  rights  of  the  various  parties  set  up  in  the 
Priority  Schedule  were  to  be  limited  and  modified  by 
the  subsequent  provisions  of  the  decree  is  shown  by  the 
subsequent  articles  providing  in  detail  for  limitations 
upon  such  rights. 

It  is  inconceivable  that  the  Upper  Valley  Users  who 
were  in  court  contending  that  the  plaintiff  had  no 
rights  prior  to  theirs,  would  have  conceded,  without 
even  a  trial  of  the  issue,  the  priority  of  plaintiff  to  some 
thirty-seven  thousand  acres,  if  it  had  not  been  under- 
stood and  agreed  that  the  Upper  Valley  Users  were  to 
be  permitted  to  use  the  waters  of  the  stream  in  disre- 
gard of  those  priorities.  In  other  words,  i  i  the  Priority 
Schedule  is  the  controlling  factor  in  this  decree,  and  1  he 
rights  given  to  the  Upper  Valley  Users  are  not  to  be 
exercised  in  disregard  of  priorities  set  up  in  the  Sched- 
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ule  as  the  decree  specifically  provides,  then  there  was 
no  compromise  so  far  as  the  Upper  Valley  Users  were 
concerned.  They  simply  conceded  the  substantial  part 
of  the  claims  of  the  plaintiff  without  receiving  any- 
thing in  return.  It  is  inconceivable  that  this  would 
have  been  done  without  a  trial  of  the  issue  on  its  merits, 
and  when  Article  V  is  read  in  connection  with  Article 
VTII  it  becomes  apparent  that  this  is  not  the  effect  of 
the  decree.  It  is  clear  that  the  priorities  set  up  in  this 
article  are  superseded  by  the  provisions  of  Article  VIII 
insofar  as  they  conflict  in  any  way  with  the  right  of 
the  Upper  Valley  Users  to  take  and  use  the  water  in 
disregard  of  prior  rights. 

Article  VI 

(Tr.,  Vol.  II,  pp.  86-105.) 

(This  article,  exclusive  of  description  of  lands, 
printed  Appendix  pp.  8-18). 

We  have  pointed  out  that  Article  V,  in  providing 
for  the  Priority  Schedule,  states  that  the  rights  of  plain- 
tiff are  there  set  down  for  convenience,  and  in  order 
that  they  may  be  identified  and  preserved,  but  these 
rights  will  be  more  specifically  defined  and  decreed  in 
subsequent  articles  of  the  decree. 

The  purpose  of  Article  VI  is  to  "more  specifically 
define  and  decree"  the  rights  of  plaintiff,  each  defining 
some  specific  right  of  the  Lower  Valley  Users.  None 
of  these  paragraphs  bear  directly  on  this  issue.  (How- 
ever the  provision  dividing  the  Indians'  prior  rights 
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with  White  lands  having  rights  junior  to  the  Upper 
Valley  Users,  is  significant  in  the  interpretation  of 
Article  VIII  for  reasons  we  will  hereafter  discuss.) 

All  of  the  rights  so  defined  are,  of  course,  subject 
to  the  rights  of  other  parties  as  set  forth  later  in  the 
decree,  and  all  constitute  limitations  upon  the  rights 
set  forth  in  Article  V.  If  there  were  not  limitations  on 
the  rights  set  forth  in  the  Priority  Schedule,  the  ar- 
rangements set  forth  in  Paragraph  3,  sub-section  (b) 
of  the  decree  (Tr.,  Vol.  II,  page  92),  wherein  it  is 
specifically  provided  that  the  water  being  divided  with 
the  White  lands  includes  the  immemorial  right  of  the 
plaintiff  set  up  in  Priority  Schedule,  would  be  wholly 
inconsistent.  In  other  words,  such  an  arrangement 
could  not  possibly  exist  under  an  observance  of  the  Pri- 
ority Schedule. 

Article  VII 

(Tr.,  Vol.  II,  page  105.) 
(This  Article  printed  in  Appendix  pp.  18-20) 

This  article  is  further  conclusive  evidence  of  the 
fact  that  it  could  not  have  been  intended  that  the  rights 
set  up  in  the  Priority  Schedule  were  to  be  without  lim- 
itation. Under  the  provisions  of  this  article,  arrange- 
ment is  made  for  the  distribution  of  all  water  to  all  of 
the  lands  in  the  entire  project,  except  in  times  of  scarci- 
ty, when  it  is  provided  that  distribution  shall  be  made 
under  Article  VI  of  the  decree.  But  under  the  provi- 
sions of  Article  VI,  it  is  impossbile  to  be  on  strict  prior- 
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Lties  because  it  is  provided,  as  we  have  heretofore 
Pointed  out,  that  some  twenty-seven  thousand  acres  of 
While  hinds  are  entitled  to  share  in  the  waters  belong- 
ing to  the  thirty-five  thousand  acres  of  Indian  lands 
under  their  priorities  set  up  in  Article  V.  By  this  pro- 
vision in  Article  VI,  the  priorities  accorded  the  Indian 
lands  in  the  Priority  Schedule  have  been  divided  with 
the  White  lands,  and  it  would  be  utterly  impossible 
under  any  set  of  circumstances,  whether  scarcity  exists 
or  not,  for  the  Indian  lands  to  insists  upon  their  full 
right  of  priority  as  defined  in  the  priority  schedule. 
That  right  had  already  been  bartered  away. 

Actually  this  is  not  a  controversy  between  the  Upper 
Valley  Users  and  the  Indians.  Even  though  the  United 
States  is  plaintiff,  the  real  parties  in  interest  in  the 
Lower  Valley  are  White  settlers,  who  were  defendants 
in  the  original  action  and  who  have  lands  possessing 
water  rights  for  the  most  part  junior  to  the  rights  of 
the  Upper  Valley  Users.  Their  interest  in  the  contro- 
versy that  exists  now  is  due  to  the  fact  that  they  have 
made  a  contract  with  the  Indians,  providing  for  their 
use  of  approximately  half  of  the  Indians'  prior  rights 
on  their  own  lands,  as  appears  in  article  VI  of  the  de- 
cree. (Tr.,  Vol.  II,  p.  92.)  If  the  water  is  to  be  dis- 
tributed according  to  the  Priority  Schedule,  that  agree- 
ment could  not  be  put  into  effect. 

The  effect  of  this  agreement,  dividing  the  Indian 
waters  with  White  lands  in  the  Lower  Valley,  having 
rights  junior  to  the  lands  of  the  Upper  Valley  Users, 
is  to  permit  the  disregard  of  the  well-established  prin- 
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ciple  of  water  law  in  Arizona,  that  if  the  senior  appro- 
priator  does  not  use  the  water  the  next  appropriator  in 
point  of  time  is  entitled  to  it.  Prior  to  the  entry  of 
the  decree,  if  we  concede  that  the  Indians  had  prior 
rights,  these  Upper  Valley  Users  would  have  been  enti- 
tled to  use  the  water,  whenever  the  Indians  failed  to 
use  it,  before  it  could  have  been  used  by  any  lands  of 
junior  White  appropriators  in  the  Lower  Valley.  It 
is  difficult  to  believe  that  the  Upper  Valley  Users 
would  have  given  up  this  right  had  it  been  intended  that 
Article  VIII  of  the  decree  was  to  be  interpreted  as  the 
lower  court  has  held.  On  the  other  hand,  if  Article 
VIII  is  to  be  interpreted  as  we  contend,  and  so  that  the 
Upper  Valley  Users  receive  an  apportionment  of  all 
water  running  into  the  reservoir,  without  regard  to 
whether  it  is  immediately  withdrawn  and  used  by  the 
Lower  Valley  Users,  then  this  agreement  to  divide  the 
Indian  waters  with  the  junior  White  lands  would  be 
consistent  and  understandable,  as  it  would  be  a  matter 
of  indifference  to  the  Upper  Valley  Users  what  was 
done  with  the  water  in  the  reservoir  after  they  had  re- 
ceived their  apportionments.  Because  the  effect  of 
this  agreement  in  the  light  of  such  interpretation  would 
be  to  strip  these  users  of  their  secondary  right  and  to 
make  60,000  acres  prior  to  them  instead  of  35,000  acres 
owned  by  the  Indians. 

These  arguments  are  advanced  for  the  purpose  of 
showing  that  it  was  never  intended  thai  Article  VIII 
should  be  interpreted  as  it  has  been  by  the  lower  courl  ; 
that  it  would  be  utterly  impossible  to  operate  on  the 
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Priority  Schedule;  and  are  in  answer  to  any  possible 
contention  that  the  decree  is  such  a  decree  as  would  be 
entered  in  a  relative  rights  determination.  No  court 
could  ever  have  rendered  a  decree  containing  provisions 
such  as  are  set  up  in  Articles  VI,  VII  and  VIII.  Those 
provisions  are,  of  necessity,  the  result  of  an  agreement 
to  disregard  priorities,  and  could  not  have  been  inserted 
in  the  decree  except  upon  the  consent  of  the  parties  in 
realization  of  the  fact  that  the  water  was  not  to  be 
administered  on  the  basis  of  priorities,  but  instead, 
in  accordance  with  the  agreement  made  between  the 
parties.  Hence,  it  is  vital  for  the  court  to  determine 
not  what  the  priorities  are,  but  what  the  agreement  was. 

Articles  IX,  X,  XI,  XII  and  XIII 

(Tr.,  Vol.  II,  pp.  108-113.) 
(Article  IX  is  printed  at  pp.  27-35;    Article  X,  pp. 
35-39 ;  Article  XI,  pp.  39-41 ;  Article  XII,  pp. 
41-43  and  Article  XIII,  pp.  43-44 
Appendix.) 
Article  IX  defines  the  rights  of  Kennecott  Copper 
Company  to  take  water  from  the  stream,  and  Article  X 
defines  the  rights  of  Anderson,  Herring  and  Glasspie 
to  take  the  water  accredited  to  them  under  the  decree. 
These  articles  have  no  direct  bearing  on  the  rights 
of  the  Upper  Valley  Users  and  are  not  particularly 
material  in  considering  the  question  at  issue.  However, 
each  of  the  articles  does  contain  a  paragraph  prac- 
tically identical  with  sub-paragraph    (5)    of  Article 
VIII,  by  which  it  is  again  provided  that,  in  the  event 
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there  is  no  apportioned  water  available  for  the  use  of 
the  Upper  Valley  Users,  then  the  diversions  of  these 
parties  whose  rights  are  defined  in  these  two  articles 
shall  be  made  in  accordance  with  their  priorities,  as  the 
same  are  set  forth  in  the  Priority  Schedule,  showing 
again  that  the  water  was  not  to  be  administered  upon 
priorities  but  according  to  agreement. 

Article  XI  is  applicable  to  all  parties  to  the  decree 
but  deals  with  the  economical  and  beneficial  use  of  the 
water  without  in  any  way  defining  any  particular  rights 
of  any  of  the  parties  as  against  any  of  the  others.  It 
does,  however,  indicate  that  in  framing  the  decree,  the 
parties  had  in  mind  the  well-established  principle  of 
the  water  law  of  Arizona  that  all  possible  means  must 
be  adopted  to  conserve  the  water  and  apply  it  to  the 
most  economical  use.  We  call  the  court's  attention  to 
the  fact  that  under  the  interpretation  of  the  decree, 
approved  by  the  lower  court,  it  is  to  the  advantage  of 
the  Lower  Valley  Users,  in  times  of  scarcity,  instead 
of  conserving  the  water,  to  withdraw  it  as  quickly  as  it 
runs  into  the  reservoir,  whether  its  use  is  economical 
or  not,  and  in  that  way  prevent  a  rise  in  the  level  of 
the  lake,  and  consequently  an  apportionment  to  the 
Upper  Valley  Users.  On  the  other  hand,  if  the  inter- 
pretation contended  for  by  the  Upper  Valley  Users  is 
adopted,  the  incentive  to  withdraw  water,  except  for 
economical  use,  is  removed  as  it  makes  no  difference  in 
the  amount  of  apportionment  they  will  receive  whether 
the  Lower  Valley  Users  immediately  withdraw  the 
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water  or  permit  it  to  remain  in  the  reservoir.  Their 
rights  are  exactly  the  same  in  either  event. 

Article  XII  relates  to  the  appointment  of  a  Water 
Commissioner  and  grants  the  right  to  any  aggrieved 
person  to  complain  to  the  court  and  obtain  a  prompt 
review  of  the  Commissioner's  actions. 

Article  XIII  is  the  concluding  article  of  the  decree 
and  enjoins  all  of  the  parties  to  the  decree  from  claim- 
ing or  asserting  against  any  other  parties  to  the  decree 
any  rights  to  the  waters  of  the  river  except  those  speci- 
fied and  allowed  by  the  decree.  It  also  provides  for 
the  retention  of  jurisdiction  by  the  Court  for  certain 
limited  purposes  defined  in  said  article. 

Summary  of  Appellants'  Argument  on  Specification 

of  Error  No.  1 

Summarizing,  appellants'  position  with  regard  to 
Specification  of  Error  No.  1,  is  as  follows: 

1.  The  decree  entered  June  29,  1935,  is  a  consent 
decree,  drafted  and  entered  pursuant  to  the  agreement 
of  all  parties  to  the  litigation. 

2.  The  agreement  of  the  parties,  pursuant  to  which 
the  decree  was  drafted  and  entered,  is  stated  in  sub- 
stance in  Petitioners'  Exhibit  No.  2  (Tr.,  Vol.  I,  pp. 
85-87),  which  is  the  letter  approved  by  the  Secretary 
of  the  Interior  and  which  provides  that  the  Upper 
Valley  Users  shall  be  entitled  to  continue  the  diversion 
and  use  of  the  waters  from  the  flow  of  the  Gila  River  to 
the  extent  that  such  use  was  being  enjoyed  in  1924  when 
the  San  Carlos  Dam  was  authorized  by  Congress. 
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3.  That  the  understanding  and  agreement,  pursu- 
ant to  which  the  compromise  was  reached  and  the  de- 
cree agreed  upon,  is  set  forth  in  substance  in  the  first 
paragraph  of  Article  VIII  of  the  decree.  (Tr.,  Vol. 
II,  p.  106),  in  the  following  language: 

"  plaintiff  and  said  defendants,  in  recognition  of 
the  desirability  of  making  it  practicable  for  said 
defendants  to  carry  on  the  irrigation  of  said  Upper 
Valley  lands  to  the  extent  to  which  the  areas  to 
which  their  said  rights  apply  heretofore  have  been 
irrigated  and  so  that  the  said  San  Carlos  Act  shall 
enure  in  part  to  their  benefit  and  this  suit  may  be 
compromised  and  settled,  have  agreed  that  the  fol- 
lowing provisions  shall  be  and  they  are  hereby  em- 
bodied in  this  decree.     ...     " 

4.  That  in  the  construction  of  Article  VIII  and 
in  determining  the  meaning  of  its  provisions  subse- 
quent to  the  language  above  quoted,  the  court  must 
bear  in  mind  the  general  purpose  of  the  article  and  so 
construe  its  language  as  to  effectuate  that  purpose. 

5.  That  under  the  language  adopted  in  Article 
VIII  for  the  purpose  of  carrying  the  agreement  with 
the  Upper  Valley  Users  into  effect,  the  decree  means 
that  the  Water  Commissioner  shall,  in  making  each 
apportionment  subsequent  to  the  first  apportionment 
made  on  January  1  of  each  year,  take  into  account  and 
apportion  to  the  Upper  Valley  Users  a  quantity  of 
water  equivalent  to  all  water  running  into  the  reser- 
voir since  the  date  of  the  last  apportionment  and  avail- 
able for  release  to  the  lands  in  the  San  Carlos  Project, 
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less  an  appropriate  deduction  for  seepage  and  evap- 
oration. 

6.  That  the  foregoing  interpretation  is  the  only 
one  which  will  permit  the  Upper  Valley  Users  to  take 
water  in  disregard  of  the  prior  right  of  plaintiff  and 
carry  out  the  terms  of  the  understanding  set  forth  in 
i he  above  quoted  provision. 

7.  That  the  other  provisions  of  the  decree,  when 
considered  in  light  of  the  purpose  and  language  of 
Article  VIII,  are  not  inconsistent  with  appellants'  con- 
struction of  its  meaning. 

SPECIFICATION  OF  ERROR  NO.  2 

The  lower  court  held  that  the  decree  did  not  mean 
what  the  Upper  Valley  Users  contended  that  it  meant 
and  what  we  have  set  forth  as  its  meaning  in  our  argu- 
ment under  the  preceding  Specification  of  Error.  On 
the  contrary,  the  court  held  that  the  interpretation  con- 
tended for  by  appellee  was  correct  and  that  the  pro- 
visions of  Article  VIII  of  the  decree,  with  respect  to 
"stored  water"  wTere  clear  and  unambiguous. 

We  do  not  want  to  be  understood  as  taking  an  in- 
consistent position.  We  believe  that  the  decree  means 
precisely  what  we  have  contended  it  meant  in  our  argu- 
ment under  Specification  of  Error  No.  1.  We  further 
believe  that  it  is  impossible  to  read  the  decree  and  say 
that  it  clearly  means  what  the  lower  court  says  it  means 
without  ignoring  the  provisions  of  the  decree  respect- 
ing the  rights  of  the  Upper  Valley  Users.    We  refer 
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specifically  to  the  language  of  Article  VIII,  providing 
that  all  parties  have  agreed  that  the  Upper  Valley 
Users  shall  continue  to  use  the  water  as  they  had  there- 
tofore used  it  prior  to  the  passage  of  the  San  Carlos 
Act.  There  can  be  no  question  but  that  prior  to  the 
passage  of  this  Act  the  Upper  Valley  Users  had  used 
the  waters  of  the  river  at  will  and  without  hindrance 
from  any  source  whatsoever,  and  without  regard  to 
any  claimed  right  to  use  the  waters  in  the  Lower  Valley. 
Their  rights  in  this  respect  had  never  theretofore  been 
disputed.  If,  as  the  lower  court  held,  the  language  of 
the  decree  now  compels  them  to  permit  the  irrigation 
of  some  eighty  thousand  acres  in  the  Lower  Valley 
without  receiving  any  corresponding  apportionment 
for  the  water  so  used,  it  is  plain  that  the  provision  of 
Article  VIII  above  referred  to  must  be  ignored.  Un- 
der this  construction  there  is  no  use  of  the  waters  of 
the  Gila  River  by  the  Upper  Valley  Users  "in  disre- 
gard of  the  aforesaid  prior  rights  of  plaintiff  used  on 
lands  below  said  reservoir." 

In  light  of  the  foregoing,  it  is  our  position  that  if 
the  decree  does  not  clearly  mean  what  we  have  con- 
tended that  it  means  in  our  argument  under  Specifica- 
tion of  Error  No.  1,  then  surely  it  does  not  clearly  mean 
what  the  lower  court  hold,  but  is  ambiguous,  and  the 
term,  "stored  water,"  as  used  in  the  decree,  is  not  clea  r, 
but  is  ambiguous  and  the  court  should  have  received 
evidence  to  aid  in  its  interpretation. 
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SPECIFICATION  OF  ERROR  NO.  3 

After  the  lower  court  had  held  that  the  decree  did 
not  mean  what  the  Upper  Valley  Users  had  contended 
it  to  mean,  appellants  offered  evidence  to  show  its 
true  intent  and  meaning.  The  substance  of  this  evi- 
dence, as  set  forth  under  Specification  of  Error  No.  3, 
was  the  testimony  of  witnesses  who  represented  the 
Upper  Valley  Users  and  were  present  and  participated 
in  the  framing  of  the  decree.  This  evidence,  if  admit- 
ted, would  have  shown  that  it  was  agreed  at  the  time 
the  decree  was  framed  and  entered  that  it  was  the  un- 
derstanding of  all  the  parties  to  the  litigation  that  the. 
decree,  as  framed,  meant  what  the  Upper  Valley  Users 
are  now  contending  that  it  means. 

Objection  was  made  to  the  introduction  of  this  evi- 
dence upon  the  ground  that  it  was  immaterial,  for  the 
reason  that  the  decree  was  clear  and  plain,  and  that 
therefore  oral  testimony  or  any  testimony  whatsoever 
was  not  admissible  to  explain  or  interpret  it.  (Tr.,  Vol. 
I,  pp.  34-35.)  This  objection  was  sustained  and  the 
evidence  excluded.     (Tr.,  Vol.  I,  p.  105.) 

The  court,  having  refused  to  construe  the  decree 
in  accordance  with  the  contentions  made  by  appellants, 
should  surely  have  permitted  the  introduction  of  the 
proffered  evidence  to  have  established  the  intent  of  the 
parties  and  clarify  the  meaning  of  the  decree.  That 
courts  will  always  permit  the  introduction  of  evidence 
to  establish  the  intent  of  the  parties  where  a  contract 
is  f  ound  to  be  ambiguous  needs  no  citation  of  authority. 
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Hence  if,  in  fact,  the  decree  is  ambiguous,  the  court 
should  have  permitted  the  introduction  of  evidence, 
showing  the  intention  of  the  parties  in  order  to  arrive 
at  its  true  meaning,  because  a  consent  decree  in  this 
respect  is  no  different  from  a  contract. 

34  C.  J.  (Judgments)  133,  Sec.  337 ; 
Vol.  3,  Freeman  on  Judgments,  2773; 
Garrett  &  Co.  v.  Sweet  Valley  Wine  Co.,  251  Fed. 
371,  Dist.  Ct.  N.  D.  Ohio. 

CONCLUSION 

The  case  should  be  reversed  with  directions  to  the 
lower  court  to  instruct  the  Water  Commissioner  to  ad- 
minister the  decree  in  accordance  with  the  interpreta- 
tion contended  for  by  appellants. 

Respectfully  submitted, 

RALPH  W.  BILBY, 
T.  K.  SHOENHAIR, 
C.  T.  KNAPP, 
JAS.  P.  BOYLE, 
B.  G.  THOMPSON, 
ARTHUR  HENDERSON, 
GUY  ANDERSON, 

Attorneys  for  Appellants. 
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DECREE 


This  cause  came  on  to  be  heard  at  this  term,  and 
thereupon  it  was  shown  to  the  court : 

That  the  plaintiff  and  the  parties  defendant  whose 
claims  and  rights  have  been  presented  by  answer  or 
stipulation  and  remain  for  determination  herein,  have 
concluded  and  settled  all  issues  in  this  cause  as  between 
plaintiff  and  said  parties  defendant,  and  as  between 
said  defendants  and  each  of  them  and  every  other 
thereof,  and  mutually  have  agreed — all  as  evidenced,  for 
plaintiff,  by  the  assenting  signatures,  endorsed  at  the 
end  hereof,  of  its  solicitors  of  record  and  the  Attorney 
General  and  Secretary  of  the  Interior  of  the  United 
States,  and  for  said  defendants,  by  the  assenting  sig- 
natures, likewise  endorsed  at  the  end  hereof  personally, 
or  of  their  several  solicitors  of  record — that  such  settle- 
ment should  be  embodied  in  and  confirmed  and  made 
effective  by  way  of  the  within  decree  of  the  Court  in 
this  cause,  defining  and  adjudicating  their  claims  and 
rights  as  against  each  other  in  identical  form  and  sub- 
stance as  hereinafter  set  forth;  and  the  Court  upon 
consideration  thereof  and  of  the  record  herein  as  to 
the  disposal  of  the  parties  defendant  who  have  been 
separated  from  the  cause,  and  being  duly  informed  in 
said  premises,  cloth  find,  order,  adjudge,  and  declare 
its  decree  herein  to  be  as  follows,  namely :     .     .     . 


That  each  of  the  parties  named  in  the  Schedule  of 
Rights  and  Priorities  set  out  below  and  made  part  here- 
of (hereinafter  for  convenience  often  referred  to  as 
the  Schedule  or  Priority  Schedule),  in  proper  person 
or  in  the  representative  capacity  indicated,  has  ac- 
quired and  owns  the  right  or  rights  accredited  to  him 
in  said  Schedule ;  that  the  Gila  River  is  the  stream  from 
which  the  water  called  for  under  each  of  said  rights 
is  and  may  be  diverted ;  that  the  point  of  such  diversion, 
the  name  or  description  of  the  dam,  canal,  or  other  ap- 
pliance through  which  said  diversion  is  accomplished 
and  said  waters  are  carried  to  the  lands  through  the 
irrigation  of  which  said  right  has  been  acquired,  to- 
gether with — as  to  individual  defendants,  and  plaintiff 
where  the  appropriation  rights  of  others  have  been 
conveyed  to  it  as  hereinafter  further  described — the 
description  of  said  lands  and  the  number  of  irrigable 
acres  thereof  in  each  quarter  or  quarter-quarter  sec- 
tion, or  lot  or  lots  as  the  case  may  be,  to  which  said  right 
applies,  are  as  stated  in  said  schedule  opposite  the  name 
of  each  of  said  parties  in  appropriately  designated 
columns  thereof ;  that  the  priority  elate  of  each  of  said 
rights  is  as  stated  for  each  owner  in  the  column  so  des- 
ignated, and  such  owner  is  entitled  thereunder  and  as 
of  the  date  of  said  priority  to  divert  from  the  natural 
flow  of  the  stream,  at  the  point  of  diversion  so  desig- 
nated and  to  carry  and  convey  to,  and  apply  to  benefi- 
cial use  upon,  said  lands  for  the  irrigation  thereof, 


during  each  irrigation  season,  a  total  amount  of  water 
not  exceeding  6  acre  feet  per  each  acre  of  said  lands, 
which  said  amount  shall  not  be  diverted  from  the 
stream  at  any  time  during  said  season  at  a  greater  rate 
than  one-eightieth  (1/80)  of  a  cubic  foot  per  second 
for  each  acre  of  said  lands,  except  as  hereinafter  pro- 
vided ;  that  the  right  of  direct  diversion  from  the  nat- 
ural flow  of  the  stream  for  each  of  said  parties,  there- 
fore, may  be  readily  calculated,  for  the  area  then  being 
irrigated,  as  follows : 

No.  of  acres  times  6      =Total  allowable  diversion  in 

acre-feet  during  each  irri- 
gation season; 

No.  of  acres  times  l/80=Rate  of  diversion  in  cubic 

feet  per  second  which  shall 
not  be  exceeded  in  making 
said  draft; 

provided,  however,  that  the  water  commissioner  here- 
inafter provided  for,  in  order  to  take  proper  advantage 
of  sudden  freshets  or  other  periods  of  more  plentiful 
natural  flow  in  the  stream,  may  authorize  and  provide 
for,  and  as  to  the  lands  of  defendants  above  the  San 
Carlos  Reservoir  shall  permit,  when  no  injury  will 
result  to  others  not  being  so  accommodated,  diversions 
therefrom  under  said  rights  at  a  greater  rate  than  1/80 
of  a  cubic  foot  per  second,  but  subject  to  the  explicit 
condition  that  the  total  diversion  for  the  lands  involved 
shall  not  exceed  during  the  irrigation  season  the  said 
total  'of  6  acre  feet  per  acre ;  that  the  right  of  each  of 
said  parties,  based  upon  the  total  area  involved  in  each 


instance,  is  stated  in  acre  feet  per  irrigation  season, 
and  in  cubic  feet  per  second  (maximum  rate  of  diver- 
sion as  aforesaid),  opposite  the  names  of  said  party, 
respectively  in  the  last  two  columns  of  said  schedule; 
that  this  right  for  each  of  said  parties  entitles  him  to  a 
first  and  prior  call  to  the  extent  thereof  upon  the  avail- 
able natural  flow  of  the  stream  as  against  others  whose 
rights  as  listed  in  said  Schedule  bear  later  dates  of 
priority  than  his  own,  while  others,  when  their  rights 
have  earlier  dates  of  priority  than  his,  have  a  first  and 
prior  call  to  the  extent  thereof  upon  said  stream  flow  as 
against  him ;  that  each  of  said  rights  is  gauged  by  and 
limited  to  the  amount  of  water  which  has  been  and  can 
be  beneficially  diverted  and  applied  to  the  irrigation 
of  said  lands;  that  this  quantity  is  determined  and 
adjudged  herein  to  be  the  amount  in  acre-feet  per  acre 
for  the  irrigation  season  stated  above,  which  shall  in- 
clude and  be  charged  with  all  conveyance  loss  from  the 
point  of  diversion  from  the  stream  to  the  lands;  that 
said  lands  require  that  there  be  applied  thereto,  and 
therefore  diverted  from  the  stream,  somewhat  larger 
amounts  of  water  in  the  hotter  summer  months  of  the 
irrigation  season  than  at  any  other  times  therein,  of 
which  account  is  taken  by  providing  herein  for  a  con- 
siderably larger  diversion  right  than  would  be  re- 
quired at  constant  even  flow  to  produce  6  acre-feet  per 
acre  during  each  irrigation  season ;  that  where  the  fig- 
ures and  data  given  for  a  single  water  right  priority 
are  set  opposite  the  names  of  more  than  one  defendant 
in  said  Schedule,  each  of  the  same  is  deemed  and  held 


to  have  an  undivided  interest  in  the  whole  there  de- 
scribed under  such  mutual  contractual  relations  as  may 
obtain  between  them,  which  are  not  defined  or  deter- 
mined in  this  decree;  that  certain  of  the  rights  ac- 
credited to  plaintiff  in  said  Schedule  may  be  classified 
as  rights  by  purchase  in  that  they  were  acquired  by  the 
United  States  by  way  of  conveyances  from  the  owners 
of  the  private  lands  through  the  irrigation  of  which 
they  were  acquired,  said  conveyances  being  made  by 
way  of  the  ''Agreement  of  Landowners  to  induce  the 
Secretary  of  the  Interior  to  undertake  the  Florence- 
Casa  Grande  Irrigation  Project,  and  for  the  building 
and  operation  thereof  in  case  the  same  is  declared 
feasible"  and  the  " Landowners'  Agreement  with  the 
Secretary  of  the  Interior,  San  Carlos  Project,  Act  of 
June  7,  1924,"  entered  into  by  the  United  States  and 
such  owners,  which  were  executed  and  put  into  effect 
under  and  in  connection  with  the  Florence-Casa  Grande 
and  San  Carlos  Projects;  that  these  rights,  having 
priorities  in  great  number,  ranging  from  the  year  1868 
to  1914  inclusive,  are  set  down  in  their  order  in  said 
Schedule  and  totaled  for  each  year  under  the  name  of 
the  United  States,  with  the  description  in  each  instance 
of  the  lands  through  the  irrigation  of  which  they  were 
acquired  by  appropriation  and  beneficial  use ;  also,  in 
an  appropriate  column  in  each  instance  the  names  of 
the  landowners  making  the  conveyances,  or  their  suc- 
cessors in  interest,  made  formal  parties  defendant  here- 
in, are  set  down ;  all  to  the  end  that  said  rights  may  be 
identified  and  preserved ;  that  plaintiff,  in  accord  with 


.said  agreements  and  conveyances,  is  hereby  authorized 
and  empowered  to  divert  from  the  Gila  River  the 
waters  called  for  under  said  rights  for  use  by  irrigation 
upon  the  lands  of  the  Florence-Casa  Grande  and  San 
(ailos  Projects  as  hereinafter  further  described;  that 
the  other  rights  of  plaintiff,  which  may  be  generally 
described  as  those  owned  by  the  United  States  for  and 
on  account  of  the  Indians  of  the  Gila  River  and  San 
Carlos  Indian  Reservations  and  as  reservations  and 
appropriations  made  by  the  United  States  for  and  on 
account  of  the  Florence-Casa  Grande  and  San  Carlos 
Projects,  are  set  down  and  outlined  in  their  proper 
order  in  said  Schedule  as  a  matter  of  convenience,  but 
each  of  said  rights  furthermore  is  specifically  defined 
and  decreed  in  later  Articles  hereof ;  including  the  right 
of  the  United  States,  as  of  the  year  1924,  to  store  the 
waters  of  the  Gila  River  in  the  San  Carlos  Reservoir, 
which  is  specifically  defined  in  Article  VI  and  is  of 
different  character  than  the  rights  directly  to  divert 
from  the  natural  flow  of  the  stream,  with  which  this 
Article  of  the  Decree  and  the  Priority  Schedule  made 
part  hereof  primarily  has  to  do;  that  certain  of  the 
rights  of  plaintiff,  as  same  are  set  down  and  referred 
to  in  said  Schedule,  do  not  accumulate,  as  is  specifically 
stated  and  described  in  the  last  paragraph  of  Article  VI 
of  this  decree;  that  also  certain  of  the  rights  of  the 
Nevada  Consolidated  Copper  Company,  as  same  are  set 
down  in  said  Schedule,  do  not  accumulate,  as  is  specif- 
ically stated  in  the  first  paragraph  of  Article  IX  here- 
of ;  that  as  to  all  other  rights  to  divert  the  waters  of  the 


,Gila  River  which  are  set  clown  and  defined  in  said 
Schedule,  including  the  so-called  rights  by  purchase 
of  the  United  States  (which  for  convenience  here  comes 
within  the  designation  "concern"),  when  rights  of  dif- 
ferent priorities  are  ascribed  to  the  same  person  or 
concern,  said  rights  as  thus  accredited  to  that  person  or 
concern  do  accumulate,  so  that  the  total  amount  of  water 
in  acre  feet  per  season  which  can  be  taken  from  the 
stream,  under  the  priority  of  any  certain  date  and  the 
priorities  of  previous  dates  (ascribed  to  that  person 
or  concern  in  said  Schedule),  with  the  maximum  rate 
of  diversion  in  cubic  feet  per  second  governing  same, 
may  and  shall  be  ascertained  by  adding  together  the 
number  of  acre  feet  per  season  set  down  under  each  of 
said  priorities ;  that  maximum  rate  at  which  same  can 
be  diverted  being  also  the  sum  of  the  maximum  rates, 
in  cubic  feet  per  second,  given  under  each  of  said  dates 
of  priority ;  that  rights  to  divert  the  waters  of  the  Gila 
River  are  decreed  to  the  various  canal  companies  and 
are  set  down  under  their  names  in  the  Priority  Sched- 
ule as  of  various  dates  of  priority ;  that  the  description 
in  each  instance  of  the  lands  through  the  irrigation  of 
which  said  rights  were  acquired  by  appropriation  and 
beneficial  use  and  the  names  of  the  landowners  or  their 
successors  in  interest,  made  formal  parties  defendant 
herein  (and  set  down  under  the  heading  "PARTIES 
OWNING  SAID  LANDS  WHEN  JURISDICTION 
ACQUIRED  HEREIN"),  whose  beneficial  applica- 
tion of  water  to  said  lands  supported  said  appro- 
priations  are   also   listed  under   the   names   of   cadi 
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of  said  canal  companies,  the  amounts  of  water  in  acre 
feet  per  season,  with  the  maximum  rates  of  diversion, 
allowed  for  the  irrigation  of  the  various  subdivisions  of 
said  lands  being  given  in  the  so-called  individual  col- 
umns under  the  general  heading  "Diversion  Right"  in 
said  Priority  Schedule ;  all  to  the  end  that  the  diversion 
rights  of  said  canal  companies  may  be  adequately  de- 
fined, and  the  individual  rights  of  said  defendant  land- 
owners to  maintain,  arrange  or  contract  for,  under  ap- 
plicable statutes  and  provisions  of  law,  the  diversion 
and  carriage  of  water  from  the  stream  to  said  lands 
under  and  in  accord  with  said  rights  may  be  identified 
and  preserved;  that  the  irrigation  season  referred  to 
in  this  Article  of  the  Decree,  which  shall  as  well  apply 
to  all  rights  adjudicated  herein,  is  hereby  defined  as 
and  determined  to  be  the  period  beginning  on  January 
1st  of  each  year  and  ending  on  December  31st  of  the 
same  year;  that  the  Schedule  above  referred  to  and 
made  part  hereof  is  as  follows:     .     .     . 

VI 

That  plaintiff  has  and  owns  rights  in  the  waters  of 
the  Gila  River,  and  in  and  to  the  use  of  said  waters,  as 
follows : 

(1)  The  right  on  behalf  of  the  Pima  and  other 
Indians  of  the  Gila  River  Indian  Reservation,  their 
descendants,  successors  and  assigns,  to  divert  210,000 
acre  feet  of  the  waters  of  the  Gila  River  during  each 
irrigation  season,  from  the  natural  flow  in  said  river 
at  the  Ashurst-Hayden  and  Sacaton  diversion  dams — 


as  of  an  immemorial  date  of  priority  and  to  the  extent 
that  such  waters  are  available  under  said  priority — at 
a  rate  of  diversion  not  exceeding  437.5  cubic  feet  per 
second  at  any  time  during  such  season  for  the  recla- 
mation and  irrigation  of  the  irrigable  Indian  allot- 
ments on  said  reservation,  which  amount  to  49,896 
acres,  as  they  now  are  or  hereafter  may  be  made,  and 
of  the  administrative  area  on  said  Reservation  which 
amounts  to  650  acres,  to  the  extent  that  the  herein 
described  water  right,  which  is  sufficient  for  and  lim- 
ited to  the  needs  of  35,000  acres,  will  reclaim  and  irri- 
gate the  same.  The  waters  available  under  this  right 
and  priority  shall  be  divided  and  distributed  to  the 
lands  of  the  Florence-Casa  Grande  Project  as  decreed 
and  provided  in  subdivision  (3)  of  this  Article. 

(2)  The  right,  on  behalf  of  the  Apache  and  other 
Indians  of  the  San  Carlos  Indian  Reservation,  their 
descendants,  successors  and  assigns,  to  divert  6,000 
acre  feet  of  the  waters  of  the  Gila  River,  during  each 
irrigation  season,  from  the  natural  flow  in  said  river  at 
diversion  points  on  said  river  within  said  reservation— 
or  above  the  eastern  boundary  thereof  under  such  rights 
of  way  as  may  now  exist  or  be  acquired  therefor ;  due 
measures  being  taken  to  avoid  injuries  to  other  water 
users  by  said  last  mentioned  diversions, — as  of  a  date 
of  priority  of  the  year  1846  and  to  the  extent  that  such 
waters  are  available  under  said  priority — at  a  rate  off 
diversion  not  exceeding  12.5  cubic  feet  per  second  al 
any  time  during  such  season,  for  the  reclamation  and 
irrigation  of  1000  acres  of  the  irrigable  lands  within 
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the  said  reservation  (or  in  part  or  wholly  within  the 
valley  of  the  Gila  River  above  the  eastern  boundary 
of  said  Reservation,  if  lands  are  there  acquired  by  the 
United  States  for  that  purpose),  situated  in  the  County 
of  Graham,  State  of  Arizona,  and  more  particularly 
described  as  within  said  reservation  and  that  portion  of 
the  valley  of  the  Gila  River  above  the  San  Carlos  Res- 
ervoir and  flow  line  thereof;  that  said  water  right, 
however,  if  or  when  sanctioned  by  law,  at  the  discretion 
of  the  Secretary  of  the  Interior  and  with  the  consent 
of  the  San  Carlos  Irrigation  and  Drainage  District  ex- 
pressed by  its  board  of  directors,  may  be  purchased  by 
or  for  the  benefit  of  the  San  Carlos  Project  and  used 
for  said  project  as  other  of  that  project's  stream  flow 
right  below  the  San  Carlos  Reservoir  are  or  may  be 
used  under  this  decree,  provided,  however,  that  such 
right  is  and  shall  be  treated  as  a  project  right  to  which 
no  individual  or  individual  lands  shall  have  or  assert  an 
interest  or  priority  as  against  any  lands  given  rights  in 
the  Priority  Schedule;  and  defendants,  Gila  Valley 
Irrigation  District,  Yirden  Irrigation  District  and 
Franklin  Irrigation  District  through  their  boards  of 
directors,  having  offered  and  agreed  to  facilitate  the 
aforesaid  purchase  of  said  water  right  so  that  it  may 
be  transferred  and  used  as  aforesaid  for  the  benefit  of 
the  San  Carlos  Project  as  other  of  that  Project's  stream 
flow  rights  are  or  may  be  used  below  said  reservoir 
under  this  decree  and  to  pay  the  United  States  therefor 
the  sum  of  Sixty-Two  Thousand  Five  Hundred  ($62,- 
500.00)  Dollars,  said  payments  to  be  made  by  each  of 
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said  Districts,  in  the  proportion  that  the  number  of 
acres  of  land  in  said  district  decreed  water  rights  here- 
in bears  to  the  whole  number  of  acres  of  land  in  said 
three  districts'  so  decreed  water  rights,  and  to  pay 
said  sum  within  two  years  from  the  acceptance  of  said 
offer,  if  said  offer  shall  be  accepted  within  five  years 
from  the  date  of  this  decree.  Said  offer,  however,  to  be 
considered  as  made  by  said  districts  only  when  all  re- 
quirements of  Arizona  law  with  regard  to  making  bind- 
ing offers  of  such  a  character  shall  have  been  complied 
with,  it  is  hereby  decreed  that  if  said  offer  is  made 
and  accepted  at  said  purchase  price  sum  or  at  any  other 
sum  agreed  upon  by  the  said  three  districts  and  the 
United  States,  the  said  water  right  shall  be  transferred 
as  aforesaid  for  the  benefit  of  the  San  Carlos  Project, 
but,  in  no  event  shall  be  used  or  usable  or  be  asserted 
as  against  the  lands  given  rights  in  the  Priority  Sched- 
ule above  the  San  Carlos  reservoir  on  account  of  which 
have  been  paid  the  full  proportionate  per  acre  share 
of  the  cost  of  said  purchase. 

(3)  The  right  to  divert  372,000  acre  feet  of  the 
waters  of  the  Gila  River,  during  each  irrigation  season, 
from  the  natural  flow  in  said  stream  at  the  Ashurst- 
Hayden  and  Sacaton  diversion  dams,  as  of  the  date  of 
priority  of  1916,  and  to  the  extent  that  such  waters  are 
available  under  said  priority — at  a  total  rate  of  diver- 
sion not  exceeding  775  cubic  feet  per  second  al  any  time 
during  such  season,  for  the  reclamation  and  irrigation 
of  the  62,000  acres  of  the  irrigable  lands  of  the  so-called 
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Florence-Casa  Grande  Project,  or  its  equivalent,  more 
particularly  described  as  follows: 

(a)  The  aforesaid  Indian  allotments  now  or 
hereafter  made  on  the  said  Indian  Reserva- 
tion, and  the  said  administrative  area, 
amounting  in  the  aggregate  to  50,546  acres 
to  the  extent  that  thirty-five  sixty-seconds 
of  the  herein  described  water  right,  which  is 
sufficient  for  and  limited  by  the  needs  of 
35,000  acres,  will  reclaim  and  irrigate  the 
same. 

•  •  • 

That  in  accord  with  the  *  Agreement  of  Land  Own- 
ers to  Induce  the  Secretary  of  the  Interior  to  Under- 
take the  Florence-Casa  Grande  Irrigation  Project,  etc' 
entered  into  between  the  owners  of  said  privately  owned 
lands  and  the  United  States,  it  is  hereby  further  spe- 
cifically ordered,  adjudged  and  decreed  that  suitable 
devices  for  measuring  the  flow  of  water  available  and 
susceptible  of  being  diverted  by  the  aforesaid  dam  or 
clams  to  the  canals  of  the  said  Florence-Casa  Grande 
Project  (now  a  part  of  the  San  Carlos  Project  system) 
shall  be  maintained  and  daily  or  more  frequent  meas- 
urements of  said  flow  shall  be  made ;  that  the  first  300 
cubic  feet  per  second  or  less  of  water  flowing  in  the 
river  at  the  said  dam  or  dams,  available  as  a  whole 
under  the  several  rights  and  priorities  of  plaintiff,  in- 
cluding its  immemorial  right  described  and  set  up  in 
subdivision  1  of  this  article  and  the  so-called  rights  by 
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purchase,  and  susceptible  of  being  diverted  for  the  said 
project,  shall  be  divided  and  distributed,  less  deduc- 
tions for  project  canal  losses  as  hereinafter  provided, 
sixty  and  six-tenths  per  centum  thereof  to  the  Indian 
lands  of  said  project  and  thirty-nine  and  four-tenths 
per  centum  to  the  White  lands  thereof ;  that  of  the  next 
300  second-feet  of  water  or  less  thus  flowing  and  avail- 
able, less  deductions  on  account  of  losses  as  aforesaid, 
fifty-one  and  seven-tenths  per  centum  thereof  shall  be 
apportioned  to  the  said  Indian  lands,  and  forty-eight 
and  three-tenths  per  centum  thereof  to  White  lands; 
that  all  water  available  as  aforesaid  in  excess  of  said 
600  second-feet  shall  be  divided,  less  deductions  on  ac- 
count of  losses  as  aforesaid,  fifty-six  and  one-tenth  per 
centum  to  said  Indian  lands  and  to  said  privately  owned 
lands,  forty-three  and  nine-tenths  per  centum,  except 
that  during  periods  of  high  water  when  it  shall  be  possi- 
ble and  practicable  to  divert  wTater  for  the  use  of  the 
Indian  lands  within  said  project,  or  some  of  them,  by 
means  of  the  Sacaton  Dam,  the  entire  amount  of  water 
diverted  for  the  said  project  by  the  said  Ashurst-Hay- 
den  Dam  shall  be  used  for  the  irrigation  of  privately 
owned  lands  and  of  such  of  said  Indian  lands  as  can- 
not be  adequately  supplied  from  said  Sacaton  Dam; 
that  furthermore  the  amounts  of  water  thus  apportioned 
to  the  White  lands  within  said  project  shall  be  distrib- 
uted to  said  lands  in  the  following  order : 

(a)  Certain  of  said  lands  to  the  extent  of  some 
9,752.83  acres  together  with  790  acres  in  Sec- 
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tions  1  and  2,  Twp.  5  S.,  Range  8  E.,  G.  and 
S.  R.  B.  and  M.,  being  identical  with  those 
tracts  which  are  described  in  the  Schedules 
of  Rights  and  Priorities  set  out  under  Arti- 
cle V  hereof  and  identified  in  said  article  as 
applying-  to  the  so-called  rights  by  purchase 
of  plaintiff,  shall  have  a  call  upon  the  waters 
available  under  such  apportionment  in  the 
order  of  their  priorities  as  set  out  in  said 
schedule. 

(b)  The  remainder  of  said  lands,  amounting  to 
some  17,247.17  acres,  shall  have  the  next 
three  successive  calls  upon  such  waters  as 
are  available  under  such  apportionment  and 
in  the  following  order : 

•  •  • 

(c)  That  the  Secretary  of  the  Interior  or  his 
agents  in  dividing  the  waters  of  the  said 
Florence-Casa  Grande  Project  shall  see  that 
the  losses  of  water  in  the  whole  system  of 
project  canals  (now  a  part  of  the  San  Carlos 
Project  System)  are  shared  as  equitably  as 
may  be  to  the  end  that,  with  respect  to  such 
losses,  no  water  right  under  the  project  shall 
enjoy  any  advantage  of  location,  position  or 
otherwise  over  any  other  project  water  right ; 
but  losses  occurring  in  the  Indian  and  pri- 
vate canals  leading  from  said  project  canals 
shall  be  disregarded  in  the  division  of  water 
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hereinabove  provided  for ;  and  furthermore 
whenever  the  quantity  of  water  diverted  into 
the  canals  of  said  project  shall,  in  the  aggre- 
gate, be  so  small  that,  after  deducting  the 
losses  of  transmission  in  the  project  canals 
and  then  dividing  the  residue  between  the 
Indian  lands  and  the  lands  in  private  owner- 
ship as  hereinabove  provided  for,  the  share 
allotted  to  the  Indian  rights  would  be  too 
small  to  reach  the  Indian  reservation,  the 
Secretary  of  the  Interior,  or  his  agent  in 
charge  of  said  project,  shall  permit  all  of 
said  water  to  be  applied  to  the  irrigation  of 
privately  owned  lands  in  accordance  with 
their  priorities. 

(4)  The  right  to  divert  603,276  acre  feet  of  the 
water  of  the  Gila  River,  during  each  irrigation  season 
from  the  natural  flow  in  said  stream  at  the  Ashurst- 
Haj'den  and  Sacaton  Dams  above  described — as  of  the 
date  of  priority  of  not  later  than  June  7,  1924  (and  for 
the  purposes  of  this  decree  and  for  them  only  as  of  said 
date)  and  to  the  extent  that  such  waters  are  available 
under  said  priority — at  a  total  rate  of  diversion  not  ex- 
ceeding 1256.5  cubic  feet  per  second  at  any  time  during 
such  season,  for  the  reclamation  and  irrigation  of  the 
100,546  acres  of  the  irrigable  lands  of  the  San  Carlos 
Project  and  for  supplying  water  to  the  State  of  Ari- 
zona, and  towns,  villages  and  municipalities  of  thai 
state,  and  federal  agencies,  as  provided  in  the  Act  of 
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March  7th,  1928,  and  in  the  so-called  Repayment  Con- 
trad  bearing  date  the  8th  of  June,  1931,  said  100,546 
acres  of  project  lands  being  more  particularly  described 
as  follows : 

(a)  49,896  acres  of  land  within  the  Gila  River 
Indian  Reservation  which  have  been,  or  may 
be  allotted  to  individuals  among  the  Indians 
thereof  (also  referred  to  herein  as  "Indian 
Lands"),  together  with  650  acres  within  said 
reservation  comprising  the  School  Farm, 
Agricultural  Experiment  Station  and  Ad- 
ministrative Area. 

(b)  50,000  acres  of  land  in  private  ownership  of 
white  persons  (also  referred  to  herein  as 
"White  Lands"),  made  up  of  such  White 
Lands  designated  to  come  into  the  San  Car- 
los Project  by  order  of  the  Secretary  of  the 
Interior  of  April  25th,  1928,  and  August  9th, 
1934,  said  designated  lands  being  described 
as  follows: 


(5)  The  right,  as  of  the  date  of  priority  of  not 
later  than  June  7,  1924, — and  for  the  purposes  of  this 
decree  and  for  them  only  as  of  said  date — to  store  the 
waters  of  the  Gila  River  in  the  San  Carlos  Reservoir 
of  the  aforesaid  San  Carlos  Project  by  means  of  the 
Coolidge  Dam  (said  Reservoir  and  Dam  being  situate 
within  the  San  Carlos  Indian  Reservation)  to  the  extent 
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of  the  full  1,285,000  acre-feet  capacity  of  said  Reservoir 
at  all  times  when  said  waters  are  available  above  said 
dam  for  such  storage  under  the  aforesaid  priority ;  and 
the  right  in  that  relation  to  accomplish  and  control  the 
release  from  said  reservoir  of  the  waters  so  stored  and 
thus  reduced  to  ownership,  and  to  conduct  the  same 
down  the  channel  of  the  Gila  River  to  the  Ashurst- 
Ilayden  and  Sacaton  diversion  dams  of  the  San  Carlos 
Project  and  there  to  recapture  and  divert,  and  control 
the  diversion  of,  the  same  by  means  of  said  dams  for 
conveyance  in  the  canals  leading  therefrom  to  the  above 
described  100,546  acres  of  the  lands  of  said  Project  for 
the  reclamation  and  irrigation  thereof,  and  for  the  sup- 
plementation of  amounts  available  therefor  at  said  dams 
from  the  natural  stream  flow  under  plaintiff's  rights  as 
same  are  decreed  herein,  and  for  State  and  Federal 
purposes  under  act  of  March  7,  1928  as  hereinbefore 
described. 

(6)  The  right,  as  against  and  only  against  the  par- 
ties to  this  cause,  to  divert  from  the  Gila  River  17,950 
a<re  feet  of  water, — for  the  irrigation  of  2992.5  acres  of 
Indian  lands  at  the  Gila  Crossing  District  on  said  Res- 
ervation— each  irrigation  season  at  a  rate  of  diversion 
not  exceeding  37.4  cubic  feet  per  second  of  time,  from 
the  waters  occurring  or  recurring  in  said  river  begin- 
ning at  the  point  where  the  Southern  Pacific  Railway 
crosses  said  river  in  Section  13,  Township  3  South, 
Range  4  East  of  Gila  and  Salt  River  Base  and  Meridian 
or  between  said  point  and  a  point  one  hundred  feet 
above  where  the  Salt  River  empties  into  the  Gila  River, 


18 

at  the  diversion  points  on  said  reservation  as  now  or 

hereafter  located,  as  of  the  Hollowing  dates  of  priority: 

For  954  acres  of  said  lands  January  1st,  1873. 

"    587     "       "     "         "  "  "  ,  1876. 

"  660   "   "  "    "     "    "  ,  1877. 
«  139   «   «  «    u  u  «  ^  1900 

"   58.5  "   "  "    "     "    "  ,  1903. 

It  is  further  provided  that  water  rights  with  the 
priorities  fixed  as  aforesaid  are  for  the  irrigation  of 
said  Gila  Crossing  Indian  lands,  but  subject  at  all 
times,  to  all  rights  on  said  Gila  River  above  said  point 
hereinabove  described,  and  provided  also  that  said 
rights  are  subject  to  the  right  of  the  San  Carlos  project, 
to  divert  and  use  return  flows,  or  water  otherwise  oc- 
curring in  the  river  above  said  point  and  the  right  of 
said  project  to  pump  and  otherwise  interfere  with  and 
control  the  return  flow  from  the  lands  within  said 
project. 

That  certain  of  the  foregoing  rights,  as  listed  under 
items  (1),  (3)  and  (4)  above  are  inclusive  one  of  the 
other  so  that  diversions  thereunder  do  not  accumulate, 
and  the  amounts  in  acre  feet  per  season  and  cubic  feet 
per  second  stated  in  the  3rd  item  include  those  given  in 
the  1st  and  those  stated  in  the  4th  item  include  those 
given  in  the  1st  and  3rd ;  in  each  instance  representing 
the  total  diversion  allowable  under  that  priority  and 
those  prior  thereto  as  described  in  said  items. 

VII 

That  all  Indian  lands  and  all  white  lands  now  or 
hereinafter  designated  by  the  Secretary  of  the  Interior 
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as  within  the  San  Carlos  Project  and  under  said  San 
Carlos  Reservoir  shall  be  entitled  to  share  equally  in  all 
of  the  stored  and  pumped  water  of  said  Project  in  so  far 
as  that  shall  be  physically  feasible,  and  said  lands  shall 
share  equally  in  all  of  the  water  of  said  Project  of  every 
nature  as  long  as  the  stored  and  unstored  water  supply 
for  said  Project  shall  be  sufficient  for  Project  needs, 
and  as  far  as  that  shall  be  physically  feasible ;  but  when, 
through  lack  of  stored  and  pumped  water,  there  shall 
be  an  insufficient  supply  of  water  for  all  of  the  lands  of 
said  Project  lying  under  said  reservoir,  which  condi- 
tion or  fact  shall  be  determined  by  the  Secretary  of  the 
Interior  or  his  duly  authorized  agent,  the  lands  so  sit- 
uated, in  addition  to  their  proper  share  of  such  stored 
and  pumped  waters  as  may  be  available  to  the  Project, 
shall  be  entitled  to  and  have  apportioned  to  them  the 
unstored  flow  of  the  Gila  River  which  is  available  as  a 
whole,  and  susceptible  of  being  diverted,  for  the  Indian 
and  White  lands  of  the  aforesaid  Florence-Casa  Grande 
Project  together  with  the  790  acres  in  Sec.  1  and  2  T. 
5  S.,  B.  8  E.,  G.  and  S.  B.  B.  and  M.,  hereinbefore  men- 
tioned, under  and  in  pursuance  of  the  various  rights  and 
priorities  of  the  United  States  decreed  herein  for  said 
lands,  as  follows,  to-wit:  said  flow  shall  be  divided 
between  said  Indian  and  White  lands  and  distributed  to 
such  lands,  whether  the  same  shall  be  also  included  in 
the  San  Carlos  Project  or  not,  in  accordance  with  the 
apportionment  and  division  ordered  and  decreed  in  the 
third  subdivision  of  Article  VI  hereof,  and  any  surplus 
which  may  remain  and  be  available  in  said  river,  under 
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the  priorities  of  plaintiff,  for  other  lands  (beyond 
those  of  the  Florence-Casa  Grande  Project  and  said 
790  acres)  included  in  San  Carlos  Project  under  the 
priorities  of  plaintiff  and  provisions  of  this  decree, 
shall  first  go  to  such  of  the  Indian  Lands  in  the  San 
( 'arlos  Project,  and  then  in  equitable  proportion  to  such 
of  the  private  and  public  lands  thereof  as  are  not  also 
included  in  the  Florence-Casa  Grande  Project  and  said 
790  acres. 

VIII 

That  the  diversions  of  water  from  the  Gila  River 
by  the  so-called  upper  valleys  defendants  (parties  de- 
fendant to  whom  rights  to  divert  water  from  the  Gila 
River  at  points  above  the  San  Carlos  Reservoir  are 
decreed  herein),  comprising  the  defendant  canal  com- 
panies named  below,  with  the  parties  defendant  named 
in  the  Priority  Schedule  and  attached  tables  who  are 
decreed  rights  through  the  canals  of  said  companies  and 
are  served  thereunder,  and  certain  individual  parties 
defendant  who  are  accredited  with  rights  to  divert  di- 
rectly from  the  stream  through  private  ditches,  to-wit : 

Albert  Canal  Company,  Billingsley  Extension 
Canal  Company,  Black  &  McCleskey  Canal  Com- 
pany, Brown  Canal  Company,  Colmenero  Canal 
Company,  Colvin-Jones  Canal  Company,  Cosper  & 
Windham  Canal  Company,  Cosper  &  Windham 
Extension  Canal  Company  (Under  contract  where- 
by Cosper  &  Windham  Canal  Company  makes  actu- 


21 


al  diversion)  Curtis  Canal  Company,  Dodge-Ne- 
vada Canal  Company,  Duncan  Canal  Company, 
Fort  Thomas  Consolidated  Canal  Company,  Four- 
ness  Canal  Company,  Graham  Canal  Company, 
Modclle  Canal  Company,  Montezuma  Canal  Com- 
pany, San  Jose  Canal  Company,  Sexton  Canal  Com- 
pany, Shriver  Ditch  Company,  Smithville  Canal 
Company,  Sunflower  Canal  Company,  Sunset 
Canal  Company,  Tidwell  Canal  Company,  Union 
Canal  Company,  Valley  Canal  Company,  York 
Canal  Company,  York  Cattle  Company ; 

R.  H.  Angle,  J.  H.  Brown,  T.  D.  Burton,  W.  C. 
Craufurd,  J.  W.  Foote,  R.  C.  Gilleland,  J.  H.  Hen- 
derson, C.  C.  Hester,  F.  E.  Ross,  R.  Sexton,  Laura 
Short ; 

and/or  their  predecessors  in  interest,  for  the  irrigation 
of  the  lands  described  in  said  Priority  Schedule  made 
part  of  Article  V  hereof,  since  their  inception  have 
been  made  under  rights  which  were  and  are  junior  and 
subject  to  certain  extensive  rights  of  plaintiff  to  divert 
the  waters  of  said  stream  at  points  below  the  diversions 
of  said  defendants  and  also  below  the  San  Carlos  Res- 
ervoir, which  said  rights  of  plaintiff  are  set  down  and 
referred  to  in  said  Priority  Schedule,  but  are  further 
identified  and  particularly  described  in  Article  VI  and 
VII  hereof,  it  being  evidenced  thereby  that  the  earliest 
right  of  plaintiff  is  prior  in  time  to  all  and  every 
of  the  rights  of  said  defendants,  and  certain  of  plain- 
tiff's other  rights  are  prior  in  time  to  certain  of  the 
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rights  of  said  defendants;  that,  however,  plaintiff  and 
said  defendants,  in  recognition  of  the  desirability  of 
making  it  practicable  for  said  defendants  to  carry  on 
the  Irrigation  of  said  upper  valley  lands  to  the  extent 
to  which  the  areas  to  which  their  said  rights  apply 
heretofore  have  been  irrigated  and  so  that  the  said 
San  Carlos  Act  shall  inure  in  part  to  their  benefit  and 
this  suit  may  be  compromised  and  settled,  have  agreed 
that  the  following  provisions  shall  be  and  they  are 
hereby  embodied  in  this  decree,  wThich  said  provisions 
in  turn,  and  in  so  far  as  they  affect  the  other  parties  in 
this  cause,  shall  inure  to  the  benefit  of  and  be  binding 
upon  them,  to-wit : 

(2)  That  on  the  first  day  of  January  of  each  Cal- 
endar year,  or  as  soon  thereafter  as  there  is  water  stored 
in  the  San  Carlos  Reservoir,  which  is  available  for  re- 
lease through  the  gates  of  the  Coolidge  Dam  for  con- 
veyance down  the  channel  of  the  Gila  River  and  for 
diversion  and  use  on  the  lands  of  the  San  Carlos  Proj- 
ect for  the  irrigation  thereof,  then  the  Water  Commis- 
sioner, provided  for  herein,  shall,  to  the  extent  and 
within  the  limitations  hereinafter  stated,  apportion  for 
the  ensuing  irrigation  year  to  said  defendants  from  the 
natural  flow  of  the  Gila  River  an  amount  of  water 
equal  to  the  above  described  aA^ailable  storage,  and  shall 
permit  the  diversion  of  said  amount  of  water  from  said 
stream  into  the  canals  of  said  defendants  for  the  irri- 
gation of  said  upper  valleys  lands  in  disregard  of  the 
aforesaid  prior  rights  of  plaintiff  used  on  lands  below 
said  reservoir;  the  diversion  of  said  amount  of  water 
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by  said  defendants  to  be  in  accord  with  the  priorities 
as  between  themselves  stated  in  said  Priority  Schedule 
and  for  the  irrigation  of  the  lands  covered  by  the  rights 
accredited  to  said  defendants  in  said  Priority  Schedule 
and  the  quantity  of  water  permitted  to  be  taken  by  said 
defendants  in  disregard  of  prior  rights  of  the  United 
States  below  is  in  addition  to  and  not  exclusive  of  the 
rights  of  said  defendants  to  take  from  the  stream  in  the 
regular  order  of  their  priorities  as  shown  by  the  Pri- 
ority Schedule,  but  of  course  within  the  duty  of  the 
water  limitations  of  this  decree;  that  if  and  when  at 
any  time  or  from  time  to  time  in  any  year,  water  shall 
flow  into  said  reservoir  after  said  date  of  first  appor- 
tionment and  shall  be  stored  there  and  become  added  to 
the  available  stored  water  in  said  reservoir,  the  said 
commissioner  shall  make  further  and  additional  appor- 
tionments to  said  defendants  of  the  natural  flow  of  said 
stream  as  the  same  is  available  at  the  diversion  points 
of  said  defendants,  which  said  apportionments  shall  in 
turn  correspond  with  and  be  equivalent  in  quantity  to 
the  amount  of  such  accessions  or  newly  available  stored 
water  supply;  that  in  calculating  apportionments  of 
the  stored  water  supply  the  Water  Commissioner  shall 
make  appropriate  deductions  for  losses  for  evapora- 
tion, seepage  or  otherwise  that  may  be  suffered  between 
the  time  of  the  apportionment  and  that  of  the  diver- 
sion of  a  corresponding  quantity  of  water  from  the 
stream;  that  such  apportionments,  corresponding  with 
net  accessions  during  each  annual  period  after  1'ii-sl 
apportionment,  shall  be  made  by  said  Water  Commis- 
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sioner  at  least  as  frequently  as  once  per  calendar  month 
(provided  accessions  to  stored  supply  have  occurred 
during  that  period)  and  at  such  more  frequent  inter- 
vals as  the  conditions  in  his  judgment  may  demand — his 
decisions  in  these  regards  to  be  subject  to  summary  re- 
view by  the  Court  as  provided  in  Article  XII  hereof — 
and  said  Water  Commissioner  shall  see  to  it  that  his 
said  apportionments,  when  made,  forthwith  shall  be 
placed  of  record  herein  and  so  posted  or  published  as 
to  inform  all  interested  parties  in  that  regard  with  rea- 
sonable promptness  and  despatch;  it  being  herein  ex- 
plicitly provided  that  no  apportionment  or  apportion- 
ments, made  during  any  calendar  year,  shall  carry  over 
or  be  available  in  any  manner  for  the  succeeding  year ; 
that  the  diversions  made  by  said  defendants  of  the  nat- 
ural flow  of  the  Gila  River  thus  apportioned  to  them  in 
disregard  of  the  said  prior  rights  of  plaintiff  shall  be 
regulated  by  the  Water  Commissioner  (under  the  au- 
thority and  powers  given  him  by  this  decree  and/or  by 
such  further  orders  of  the  Court  as  may  be  made  in 
that  relation)  in  accord  with  the  rights  and  priorities 
accredited  to  each  of  said  defendants  in  said  Priority 
Schedule,  provided  always  that  such  diversions  shall  be 
limited  to  the  amount  of  water  then  apportioned,  as 
aforesaid,  and  in  any  event,  during  each  irrigation  sea- 
son, do  not  and  shall  not  exceed  the  total  amount  of 
water  called  for  under  the  right  accredited  in  said  Pri- 
ority Schedule  to  any  given  defendant,  namely;  6  acre 
feet  per  acre  for  the  irrigation  season  as  defined  in 
Article  V  hereof ;  and  provided  further  that  the  drafts 
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on  the  stream  by  the  upper  valleys  defendants  shall  be 
limited  to  a  seasonal  year  diversion  which  will  result  in 
an  actual  consumptive  use  from  the  stream  of  not  to 
exceed  120,000  acre  feet  of  water ;  said  consumptive  use 
made  in  any  seasonal  year  shall  be  determined  by  add- 
ing the  recorded  flows  at  a  gauging  station  located  in 
the  Gila  River  at  Red  Rock  Box  Canyon  above  the  head- 
ing of  the  Sunset  Canal  in  New  Mexico  and  a  gauging 
station  located  in  the  San  Francisco  River  immediately 
above  its  confluence  with  the  Gila  River  and  deducting 
from  said  sum  the  recorded  flows  at  a  gauging  station 
located  on  the  Southern  Pacific  Railway  bridge  cross- 
ing the  Gila  River  near  Calva,  Arizona ;  and  the  Water 
Commissioner  shall  determine  what  diversions  are  per- 
missable  and  reduce  diversions  in  the  inverse  order  of 
their  priorities  when  and  to  the  extent  necessary  to  ac- 
complish the  aforesaid  result.  The  aforesaid  measure- 
ments shall  include  the  whole  flow  of  the  stream,  includ- 
ing floods,  at  the  three  points  of  measurement,  and  no 
allowance  shall  be  made  for  accretions  or  additions  to 
the  flow  between  the  point  of  measurement  at  Red  Rock 
Box  Canyon,  and  the  confluence  of  the  Gila  and  San 
Francisco  Rivers,  and  in  turn  between  the  confluence 
of  the  Gila  and  San  Francisco  Rivers,  and  the  aforesaid 
gauging  station  at  the  Southern  Pacific  Railway  bridge. 
Said  method  of  measurement  is  adopted  as  sufficiently 
accurate  for  practical  purposes  and  as  better  suited  for 
administering  this  decree  than  any  more  refined  method 
of  determining  actual  consumptive  use. 
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(3)  Upon  agreement  made  by  the  owner  of  any 
right  set  forth  in  the  Priority  Schedule  for  land  in  the 
Safford  Valley  water  may  be  diverted  by  the  owner  of 
land  in  the  Duncan  Valley  within  the  duty  of  water  in 
this  decree  set  forth  and  within  the  apportionment  of 
water  for  said  Duncan  Valley  land  in  disregard  of  such 
Safford  Valley  light  or  rights,  and  that  such  waiver 
shall  in  no  way  deprive  the  Safford  Valley  lands  thus 
waiving  of  their  full  apportionment  of  water  herein 
provided  for  based  on  water  stored  in  the  San  Carlos 
Reservoir  or  their  full  right  to  take  from  the  stream,  in 
accordance  with  their  priority  and  within  the  duty  of 
water  fixed  by  the  decree  as  against  water  rights  of  the 
United  States  held  on  account  of  the  San  Carlos  Proj- 
ect, but  the  right  of  the  United  States  to  insist  upon  its 
priorities  as  defined  and  modified  herein  as  against 
Duncan  Valley  Lands  shall  not  be  abridged  by  this  pro- 
vision. 

(4)  That  water  released  at  the  will  of  the  plaintiff 
and  for  the  purposes  of  the  plaintiff  from  the  San  Car- 
los Reservoir  at  any  time  after  the  date  of  this  decree 
other  than  for  the  proper  irrigation  of  80,000  acres  of 
land  or  its  equivalent  in  the  San  Carlos  Project,  shall 
be  considered  as  stored  in  the  San  Carlos  Reservoir 
at  and  after  the  date  of  such  releases,  and  available  as  a 
basis  for  the  above  described  apportionment  of  the  nat- 
ural flow  to  said  defendants  as  it  would  be  if  such  with- 
drawals had  never  been  made. 

(5)  PROVIDED  ALWAYS,  that  if  by  reason  of 
lack  of  available  storage  in  the  San  Carlos  Reservoir 
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no  apportionment  of  the  natural  flow  of  said  river  is  or 
can  be  made  available  to  said  defendants,  then  the  di- 
versions of  said  defendants,  of  or  as  soon  as  apportion- 
ments previously  made  to  them  have  been  consumed, 
shall  no  longer  be  made  in  disregard  of  the  prior  rights 
of  plaintiff  below  said  San  Carlos  Reservoir,  but  shall 
instead  be  made  under  and  in  accord  with  the  rights 
and  priorities  set  down  in  Article  V,  and  the  Priority 
Schedule  made  part  hereof,  and  Article  VI  of  this  decree 
to-wit :  in  accord  with  their  several  priorities  as  same 
are  set  down  in  said  Priority  Schedule  and  subject  to 
the  prior  rights  of  plaintiff  as  same  are  referred  to 
therein  and  further  described  in  Article  VI  of  this 
decree. 

IX 

(1)  That  the  defendant  Kennecott  Copper  Cor- 
poration shall  be  entitled,  as  of  the  dates  of  priority 
set  down  in  the  Priority  Schedule  made  part  of  Arti- 
cle V  hereof,  for  industrial,  municipal,  domestic  and 
related  beneficial  purposes,  to  divert  from  the  under- 
ground waters  of  the  Gila  River  by  means  of  its  pumps, 
as  same  are  or  may  be  located  within  the  lands  de- 
scribed in  said  Priority  Schedule  under  the  heading 
"Point  of  Diversion,"  during  the  annual  period  be- 
ginning January  1st  of  each  year,  the  amounts  of  water 
stated  in  said  schedule,  at  the  rate  of  diversion  in  cubic 
feet  per  second  there  given;  subject,  however,  to  the 
proviso  that  the  total  amount  of  water  diverted  and 
maximum  rate  of  diversion,  under  the  rights  for  such 
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purposes  accredited  to  said  defendant  in  said  Priority 
Schedule  as  of  the  priority  dates  of  1878,  1879,  1880, 
1884,  1885,  1887,  1890,  1895,  1906,  1908,  and  1909,  shall 
not  exceed  the  quantity  of  water  in  acre  feet  per  annum 
or  rate  of  diversion  in  cubic  feet  per  second  stated  for 
the  right  of  1909,  to  wit :  16,221  acre  feet  and  22.22  cubic 
feet  per  second ;  That  the  rights  for  industrial,  munic- 
ipal, domestic  and  related  purposes  accredited  to  said 
defendant  as  of  the  dates  of  priority  named  below  were 
first  initiated,  and  thereafter  perfected,  by  the  diver- 
sion and  application  of  the  waters  of  the  Gila  River, 
through  canals  leading  from  the  stream,  to  the  irriga- 
tion of  those  certain  acreages  of  the  lands  described 
below  which  are  set  down  opposite  said  dates  of  prior- 
ity, which  said  dates  respectively  represent  the  year  in 
which  said  acreages  were  first  irrigated,  to-wit: 

That  the  use  for  irrigation  under  said  rights,  when 
the  pumps  and  plant  of  said  defendant  were  put  in  oper- 
ation in  the  year  1909,  was  changed  and  transposed  into 
uses  for  industrial,  municipal,  domestic  and  related 
purposes,  and  the  waters  called  for  under  said  rights 
and  priorities,  or  so  much  thereof  as  was  available, 
since  have  been  diverted  from  the  stream  or  the  under- 
ground waters  thereof  by  means  of  the  pumps  of  said 
defendant  and  continuously  and  beneficially  applied  to 
said  purposes; 

(2)  That  the  requirements  of  said  defendant  each 
year  for  the  above  described  purposes  demand  that  it 
divert  from  the  underground  waters  of  the  Gila  River, 
in  so  far  as  same  can  be  made  available  in  that  relation, 
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at  the  continuous  rate  of  ten  thousand  gallons  per  min- 
ute, or  22.22  cubic  feet  per  second;  same  being  equiva- 
lent by  volume  measurement  to  a  maximum  of  16,221 
acre  feet  per  annum ;  that  prior  to  the  construction  of 
the  San  Carlos  Reservoir  and  the  storage  of  water 
therein  the  natural  flow  of  the  Gila  River  at  and/or  in 
the  vicinity  of  the  reduction  plant  and  pumps  of  said 
defendant  maintained  an  underground  water  plane, 
which  when  pumped  from  to  meet  the  said  requirements 
of  defendant,  had  averaged  an  approximate  minimum 
elevation,  as  gauged  at  said  defendant's  test  well  at  that 
place,  of  1920  feet  above  sea  level  (Nevada  Consolidated 
Copper  Company  datum)  and  an  approximate  maxi- 
mum elevation  of  1930  feet  above  sea  level  (datum 
idem) ;  that  said  diversions  by  said  defendant  then  were, 
and  since  to  the  extent  undertaken  have  been,  made 
under  rights  which  were  and  are  junior  and  subject  to 
certain  extensive  rights  of  plaintiff  to  divert  the  waters 
of  the  Gila  River  at  points  below  the  diversions  of  said 
defendant,  and  also  below  the  San  Carlos  Reservoir, 
which  said  rights  of  plaintiff  are  set  down  and  referred 
to  in  Article  V  hereof  and  the  Priority  Schedule  in- 
cluded therein,  and  further  defined  in  Article  VI  and 
VII  hereof,  it  being  evidenced  hereby  that  the  early 
right  of  plaintiff  is  prior  in  time  to  all  and  every  of 
the  rights  of  said  defendant  and  certain  of  plaintiff's 
other  rights  are  prior  in  time  to  certain  of  said  defend- 
ant's rights  and  thereby  are  credited  with  dates  of  pri- 
ority earlier  than  those  of  said  defendant;  that,  how- 
ever, plaintiff  and  defendant  by  way  of  consent  hereto, 
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in  recognition  of  the  desirability  of  making  it  practica- 
ble for  said  defendant  to  continue  and  further  carry  on 
its  operations  to  the  extent  of  its  aforesaid  require- 
ments and  so  that  this  suit  may  be  compromised  and 
settled,  have  agreed  that  the  following  provisions  shall 
be  embodied  in  this  decree,  which  said  provisions  in 
turn,  and  in  so  far  as  they  affect  the  other  parties  in 
this  cause,  shall  inure  to  the  benefit  of  and  be  binding 
upon  them,  to-wit : 

(3)  That  said  defendant  shall  be  entitled  to  divert, 
by  means  of  its  said  pumps  as  they  now  exist  or  may  be 
replaced,  so  much  of  the  underground  waters  of  the 
Gila  River  as  may  be  available  at  its  said  pumps  and  as 
will  meet  its  said  requirements — but  not  to  exceed  the 
amount  of  16,221  acre  feet  during  each  annual  period 
reckoning  from  January  1st  of  each  year  as  aforesaid, 
and  limited  to  a  maximum  rate  of  diversion  of  10,000 
gallons  per  minute,  viz.  22.22  cubic  feet  per  second — in 
disregard  of  the  said  prior  diversions  rights  of  plaintiff 
below  said  San  Carlos  Reservoir  as  same  are  set  out  and 
defined  in  this  decree  as  aforesaid ;  that  if  during  those 
periods  when  no  appreciable  releases  of  water  from  the 
San  Carlos  Reservoir  are  being  made  into  the  channel 
below  the  Coolidge  Dam,  the  said  diversions  of  defend- 
ant by  means  of  said  pumps  (limited  to  the  amounts 
required  for  beneficial  application  to  the  above  de- 
scribed industrial,  municipal,  domestic  and  related  pur- 
poses and  in  any  event  to  the  said  16,221  acre  feet  per 
year  and  22.22  cubic  feet  per  second)  shall  cause  the 
pumping  water  plane  to  fall  below  1920  feet  above  sea 
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level,  as  gauged  at  said  test  well  of  defendant  (Nevada 
Consolidated  Copper  Company  datum),  or  some  other 
mutually  agreed  upon  point  and  datum,  then,  if  there 
is  any  natural  flow  in  the  Gila  River  at  the  point  where 
said  stream  enters  the  San  Carlos  Reservoir,  so  much 
thereof  (or  so  much  as  is  available  if  the  amount  is  in- 
sufficient) as  will  bring  the  level  of  said  pumping  water 
plane,  as  gauged  at  said  test  well  of  defendant,  or  other 
point  aforesaid,  to  the  average  of  the  approximate  max- 
imum and  minimum  elevations  aforesaid  to  wit:  1925 
feet  above  sea  level  (datum  idem),  will  be  allowed  to 
flow  through  said  reservoir  into  the  channel  below — 
if  the  storage  level  in  said  reservoir  is  high  enough 
physically  to  permit  its  release  through  the  Coolidge 
Dam — said  operations  to  be  of  simultaneous  character 
in  that  releases  through  said  Coolidge  Dam,  equivalent 
to  the  natural  flow  entering  the  reservoir  or  such  por- 
tion thereof  as  may  be  sufficient  for  the  above  de- 
scribed purpose,  shall  be  made  forthwith  when  it  is 
determined  (mutually  by  the  plaintiff  and  defendant, 
or  in  case  of  disagreement  by  the  Water  Master,  whose 
decision  may  be  reviewed  as  provided  in  Article  XII 
hereof)  that  the  pumping  water  plane,  under  the  con- 
ditions above  described,  has  fallen  below  the  1920  foot 
level  aforesaid;  that  such  releases  of  natural  flow 
through  the  Coolidge  Dam  shall  be  accomplished  so  as 
to  make  the  most  practical  and  workmanlike  use  of  the 
amount  available  for  the  purposes  thereof,  taking  into 
consideration  the  vital  necessity  of  avoiding  in  so  far  as 
possible  the  waste  of  water  into  the  stream  below  the 
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gravels  in  which  the  pumping  water  plane  is  being 
maintained; 

(4)  That  the  diversions  of  water  from  the  Gila 
River  by  said  defendant  and  its  predecessors  in  interest 
for  the  irrigation  of  the  lands  described  in  the  Priority 
Schedule  for  which  said  defendant  is  accredited  rights 
for  irrigation  as  of  the  dates  of  priority  of  1908,  1916, 
and  1926,  since  their  inception  have  been  made  under 
rights  which  were  and  are  junior  and  subject  to  those 
certain  and  extensive  rights  of  plaintiff  to  divert  the 
waters  of  said  stream  at  points  below7  the  said  diver- 
sions of  defendant;  which  said  rights  of  plaintiff  are 
set  down  and  referred  to  in  Article  V  hereof  and  the 
Priority  Schedule  included  therein  and  are  further 
defined  in  Article  VI  and  VII  hereof,  it  being  evi- 
denced thereby  that  the  early  right  of  plaintiff  is  prior 
in  time  to  all  and  every  of  the  rights  of  said  defendant 
and  certain  of  plaintiff 's  other  rights  are  prior  in  time 
to  certain  of  said  defendant's  rights,  and  thereby  are 
accredited  with  priorities  which  are  earlier  than  the 
aforesaid  rights  of  defendant ;  that,  however,  plaintiff 
and  defendant,  by  way  of  consent  hereto  and  in  recog- 
nition of  the  desirability  of  making  it  practicable,  in 
so  far  as  possible,  for  said  defendant  to  carry  on  the 
irrigation  of  its  said  lands  to  the  extent  of  the  acreages 
to  which  its  said  rights  of  1908,  1916  and  1926  apply, 
and  so  that  this  suit  may  be  compromised  and  settled, 
have  agreed  that  the  following  provisions  shall  be  em- 
bodied in  this  decree,  which  said  provisions  in  turn,  and 
in  so  far  as  they  affect  the  other  parties  in  this  cause, 
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shall  inure  to  the  benefit  of  and  be  binding  upon  them, 
to-wit : 

(5)  That  when,  under  the  rule  and  method  of  ap- 
portionment stated  in  Article  VIII  of  this  decree,  there 
is  apportioned  to  the  so-called  upper  valleys  water 
users  amounts  of  water  from  the  natural  flow  of  the 
Gila  River  corresponding  with  the  available  storage  in 
the  San  Carlos  Reservoir,  then  there  also  shall  be  ap- 
portioned to  the  defendant  Kennecott  Copper  Corpora- 
tion, from  the  natural  flow  of  said  river  as  hereinafter 
defined,  for  the  irrigation  of  its  said  lands,  an  amount 
of  water  per  acre  thereof  corresponding  with  the 
amount  per  acre  apportioned  to  said  upper  valleys  as 
aforesaid;  and  thereupon,  said  defendant  shall  be  en- 
titled to  divert — in  disregard  of  the  said  prior  diver- 
sion rights  of  plaintiff  below  as  same  are  set  out  and 
defined  in  this  decree  as  aforesaid — at  the  points  of 
diversions  and  by  means  of  the  ditches  ascribed  to  it  in 
the  Priority  Schedule,  so  much  of  the  natural  flow  of 
the  Gila  River,  limited  always  to  the  amount  of  water 
then  apportioned  to  it  as  aforesaid,  as  can  be  benefi- 
cially applied  to  the  irrigation  of  the  lands  to  which 
said  rights  apply;  said  diversions  as  of  course  to  be 
limited  in  any  event  to  the  amounts  of  water  in  acre 
feet  per  irrigation  season  and  rates  of  diversion  in 
cubic  feet  per  second  stated  for  said  rights  in  the  Pri- 
ority Schedule ;  that  in  as  much  as  the  waters  flowing  in 
the  Gila  River  at  defendant's  said  points  of  diversion, 
during  a  great  portion  of  the  irrigation  season,  will  be 
made  up  in  large  measure  of  stored  water  which  has 
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been  released  from  the  San  Carlos  Reservoir  and  is 
being  piloted  down  the  stream  channel  to  the  diversion 
dams  and  distributing  canals  of  the  San  Carlos  Project, 
the  natural  flow  available  as  aforesaid  to  said  defend- 
ant, under  the  limitations  of  said  apportionment,  shall 
be  gauged  by  and  deemed  to  correspond  with  the  nat- 
ural flow  of  the  Gila  River  and  San  Carlos  River  at  the 
points  where  said  streams  enter  the  San  Carlos  Reser- 
voir, plus  such  contributions  thereto  between  the  Cool- 
idge  Dam  and  said  diversion  points  of  defendant  as 
may  occur,  but  subject  to  such  drafts  upon  such  total 
as  may  be  made  by  owners  of  rights  of  diversion  under 
this  decree  prior  to  said  rights  of  defendant  (if  any 
there  are)  betw-een  said  Coolidge  Dam  and  said  diver- 
sion points  of  defendant. 

(6)  PROVIDED  ALWAYS,  that  the  foregoing 
provisions  of  this  Article  IX  are  hereby  explicitly  made 
subject  to  the  proviso  that  whenever  under  Article 
VIII  hereof,  by  reason  of  lack  of  available  storage  in 
the  San  Carlos  Reservoir  and  the  consumption  of  pre- 
vious apportionments  thereunder,  no  apportionment  of 
the  natural  flow  of  said  river  is  or  can  be  made  avail- 
able to  the  so-called  upper  valleys  defendants  in  disre- 
gard of  the  prior  rights  of  plaintiff  below  said  reser- 
voir, and  therefore  diversions  by  said  defendants  and 
plaintiff  are  required  to  be  made  under  and  in  accord 
with  the  rights  and  priorities  set  down  in  Article  V  (and 
the  Priority  Schedule  therein)  and  VI  of  the  decree, 
then  the  diversions  of  defendant,  as  against  all  the  other 
parties  in  this  cause,  whether  for  industrial,  municipal, 
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domestic  and  related  purposes  as  described  in  subdivi- 
sions (1)  to  (3)  above — or  for  irrigation  as  described 
in  subdivisions  (4)  and  (5)  if  or  when  its  apportion- 
ment in  that  relation  also  has  been  consumed — shall  be 
subject  to  and  be  made  in  accord  with  its  priorities  as 
same  are  stated  in  the  Priority  Schedule  and  not  other- 
wise, saving  and  excepting  only  that  its  diversions  for 
said  industrial,  municipal,  domestic  and  related  pur- 
poses as  against  plaintiff's  prior  rights  of  diversion 
below  shall  still  be  regulated  and  controlled  as  provided 
in  subdivisions  (2)  and  (3)  of  this  Article;  subject  to 
the  further  proviso,  however,  that  the  natural  flow  of 
the  Gila  River  as  measured  where  it  enters  the  San 
Carlos  Reservoir,  or  drafts  upon  it  in  conformity  with 
priorities  against  later  rights  above,  will  not  be  avail- 
able in  any  event  below  said  reservoir  unless  the  storage 
level  therein  is  sufficiently  high  to  permit  its  release 
through  the  Coolidge  Dam.  It  is  further  provided  that 
the  pumped  diversions  of  said  defendant  when  being 
made  under  subdivisions  (2)  and  (3)  of  this  Article,  at 
times  of  greatest  peak  loads,  may  exceed  by  10%  the 
rate  of  22.22  cubic  feet  per  second  stated  above,  if 
water  therefor  is  available  at  said  pumps,  but  that  the 
total  diversions  for  any  year,  January  1st  to  December 
31st  inclusive)  in  such  event  shall  still  be  limited  to 
16,221  acre  feet. 


(1)     That  the  diversions  of  water  from  the  Gila 
River  by  defendants  Joseph  J.  Anderson,  Grady  L. 
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Herring  and  T.  H.  B.  Glasspie,  and  their  predecessors 
in  interest  for  the  irrigation  of  the  lands  described  in 
ilic  Priority  Schedule  made  part  of  Article  V  hereof, 
for  which  said  defendants  are  accredited  rights  for 
irrigation  as  of  the  dates  of  priority  named  in  said 
schedule,  since  their  inception  have  been  made  under 
lights  which  were  and  are  junior  and  subject  to  those 
certain  and  extensive  rights  of  plaintiff  to  divert  the 
waters  of  said  stream  at  points  below  the  said  diver- 
sions of  defendants ;  which  said  rights  of  plaintiff  are 
set  down  and  referred  to  in  Article  V  hereof  and  the 
Priority  Schedule  included  therein  and  are  further 
identified  in  Articles  VI  and  VII  hereof,  and  thereby 
are  accredited  with  priorities  which  are  earlier  than  the 
aforesaid  rights  of  defendants ;  that,  however,  plaintiff 
and  said  defendants,  by  way  of  consent  hereto  and  in 
recognition  of  the  desirability  of  making  it  practicable 
in  so  far  as  possible  for  said  defendants  to  carry  on  the 
irrigation  of  their  said  lands  to  the  extent  of  the  acre- 
ages to  which  their  said  rights  apply  and  so  that  this 
suit  may  be  compromised  and  settled,  have  agreed  that 
the  following  provisions  shall  be  embodied  in  this  de- 
cree, which  said  provisions  in  turn,  and  in  so  far  as  they 
affect  the  other  parties  in  this  cause,  shall  inure  to  the 
benefit  of  and  be  binding  upon  them,  to  wit : 

(2)  That  when,  under  the  rule  and  method  of  ap- 
portionment stated  in  Article  VIII  of  this  decree,  there 
is  apportioned  to  the  so-called  upper  valleys  water 
users  amounts  of  water  from  the  natural  flowT  of  the 
Gila  River  corresponding  with  the  available  storage  in 
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the  San  Carlos  Reservoir,  then  there  also  shall  be  ap- 
portioned to  said  defendants,  from  the  natural  flow  of 
said  river  as  hereinafter  defined,  for  the  irrigation  of 
their  said  lands,  an  amount  of  water  per  acre  thereof 
corresponding  with  the  amount  per  acre  apportioned 
to  said  upper  valley  as  aforesaid ;  and  thereupon,  said 
defendants  shall  be  entitled  to  divert — in  disregard  of 
the  said  prior  diversion  rights  of  plaintiff  below  as 
same  are  set  out  and  defined  in  this  decree  as  afore- 
said— at  the  points  of  diversion  and  by  means  of  the 
ditches  ascribed  to  them  in  the  Priority  Schedule,  so 
much  of  the  natural  flow  of  the  Gila  River,  limited 
always  to  the  amount  of  water  then  apportioned  to 
them  as  aforesaid,  as  can  be  beneficially  applied  to  the 
irrigation  of  the  lands  to  which  their  said  rights  apply ; 
said  diversions  as  of  course  to  be  limited  in  any  event 
to  the  amounts  of  water  in  acre  feet  per  irrigation  sea- 
son and  rates  of  diversion  in  cubic  feet  per  second 
stated  for  said  rights  in  the  Priority  Schedule ;  that  in 
as  much  as  the  waters  flowing  in  the  Gila  River  at  de- 
fendants' said  points  of  diversion,  during  a  great  por- 
tion of  the  irrigation  season,  will  be  made  up  in  Large 
measure  of  stored  water  which  has  been  released  from 
the  San  Carlos  Reservoir  and  is  being  piloted  down  the 
stream  channel  to  the  diversion  dams  and  distributing 
canals  of  the  San  Carlos  Project,  the  natural  Flow  avail- 
able as  aforesaid  to  said  defendants,  under  the  limita- 
tions of  said  apportionment,  shall  be  gauged  by  and 
deemed  to  correspond  with  the  natural  flow  of  the  Gila 
River  at  the  point  where  said  stream  enters  the  San 
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(ailos  Reservoir,  plus  such  contributions  thereto  be- 
tween the  Coolidge  Dam  and  said  diversion  points  of 
defendants  as  may  occur,  but  subject  to  such  drafts 
upon  such  total  as  may  be  made  by  owners  of  rights  of 
diversion  under  this  decree  prior  to  said  rights  of  de- 
fendants (if  any  there  are)  between  said  Coolidge  Dam 
and  said  diversion  points  of  defendants. 

(3)  PROVIDED  ALWAYS,  that  the  foregoing 
provisions  of  this  Article  X  are  hereby  explicitly  made 
subject  to  the  proviso  that  whenever  under  Article  VIII 
hereof,  by  reason  of  lack  of  available  storage  in  the  San 
Carlos  Reservoir  and  the  consumption  of  previous  ap- 
portionments thereunder,  no  apportionment  of  the  nat- 
ural flow  of  said  river  is  or  can  be  made  available  to  the 
so-called  upper  valleys  defendants  in  disregard  of  the 
prior  rights  of  plaintiff  below  said  reservoir,  and  there- 
fore diversions  by  said  defendants  and  plaintiff  are  re- 
quired to  be  made  under  and  in  accord  with  the  rights 
and  priorities  set  down  in  Article  V  (and  the  Priority 
Schedule  therein)  and  VI  of  the  Decree,  then  the  diver- 
sions of  the  defendants  above  named,  as  against  all  the 
other  parties  in  this  cause — if  or  when  their  apportion- 
ment in  that  relation  also  has  been  consumed — shall  be 
subject  to  and  be  made  in  accord  with  their  priorities 
as  same  are  stated  in  said  Priority  Schedule  and  not 
otherwise;  subject  to  the  further  proviso,  however,  that 
the  natural  flow  of  the  Gila  River,  as  measured  where 
it  enters  the  San  Carlos  Reservoir,  will  not  be  available 
below  said  reservoir  on  occasions  wThen  the  storage  level 
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therein  is  not  sufficiently  high  to  permit  its  release 
through  the  Coolidge  Dam. 

XI 

That  the  lands  within  the  Gila  River  watershed  for 
the  irrigation  of  which  rights  are  decreed  herein  are 
arid  or  semi-arid  in  character  and  require  irrigation  in 
order  that  crops  of  value  may  be  produced  thereon ;  that 
except  as  herein  specifically  provided  no  diversion  of 
water  from  the  natural  flow  of  the  stream  into  any 
ditch  or  canal  for  direct  conveyance  to  the  lands  shall 
be  permitted  as  against  any  of  the  parties  herein  except 
in  such  amount  as  shall  be  actually  and  reasonably  nec- 
essary for  the  beneficial  use  for  which  the  right  of  di- 
version is  determined  and  established  by  this  Decree, 
to-wit :  shall  be  made  only  at  such  times  as  the  water  is 
needed  upon  their  lands  and  only  in  such  amounts  as 
may  be  required  under  the  provisions  hereof  for  the 
number  of  acres  then  being  irrigated;  that  in  cases 
where  by  this  Decree  water  is  allowed  to  be  diverted 
by  and  through  any  ditch  by  the  owner  thereof  for  an- 
other party,  the  terms  of  the  contractual  relations  ex- 
isting between  them  are  not  intended  to  be  determined 
herein ;  that  wherever  the  total  area  under  a  particular 
canal  is  decreed  more  than  one  water  right,  each  having 
the  same  or  different  priorities  or  in  its  different  parts 
having  different  rights  and  priorities,  the  total  area 
may  have  used  upon  it  all  of  its  several  rights  in  the 
order  of  their  priorities,  subject  only  to  the  require- 
ment that  no  greater  net  draft  on  the  stream  be  made 


40 

than  1  f  each  right  in  the  order  of  its  priority  were  used 
only  on  the  particular  lands  for  which  it  was  originally 
acquired  or  reserved;  that  rotation,  which  is  a  well 
known,  recognized  and  effective  practice  in  irrigation 
adniinis!  ration  (constituting  in  effect  the  combining  of 
flows  allowed  to  be  diverted  from  a  given  stream  under 
two  or  more  rights  so  as  to  provide  for  the  alternate 
use  of  more  adequate  irrigation  heads  as  between  neigh- 
boring or  other  ditches  taking  from  such  stream),  shall 
be  permitted  at  all  times  and  shall  be  required  when- 
ever necessary  in  order  to  obtain  reasonable  economies 
in  the  use  of  water,  or  in  order  to  give  to  each  ditch  or 
water  user  a  more  advantageous  method  of  irrigation, 
providing  that  such  rotation  shall  not  injuriously  affect 
any  of  the  rights  determined  or  allowed  by  this  decree ; 
that  the  Water  Commissioner  provided  for  herein  shall 
arrange  for  and  enforce  such  rotation,  but  shall  con- 
sult with,  and  endeavor  to  obtain  the  agreements  of, 
such  water  users  as  in  his  judgment  should  resort 
thereto,  and  shall  embody  his  action  in  this  regard  into 
such  reports  as  he  may  make  or  be  required  to  make 
to  the  Court  herein;  that  if  no  valid  objection  thereto 
be  made  by  other  water  users,  an  owner  of  any  right 
decreed  herein,  when  the  allowable  diversion  thereun- 
der in  the  judgment  of  the  Water  Commissioner  does 
not  constitute  an  adequate  irrigation  head  for  his  lands, 
may  with  or  without  agreement  for  rotation,  when  per- 
mitted by  said  Water  Commissioner,  divert  a  larger 
head  or  flow  into  his  ditch  for  short  periods  of  time  in 
lieu  of  the  smaller  flow  allowed  to  him  under  his  said 
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right,  providing  always  that  such  use  shall  not  exceed 
for  the  irrigation  season  the  amount  in  acre-feet  herein 
specified  and  allowed  to  be  diverted  from  the  stream  for 
his  lands;  that  appropriations  and  priorities  of  the 
same  date  rank  as  having  rights  of  the  same  standing, 
and  as  having  a  simultaneous  call  upon  the  stream 
source  in  the  proportion  which  said  rights,  as  decreed 
herein,  bear  to  each  other  in  amounts  entitled  to  be  di- 
verted thereunder;  that  any  of  the  parties  to  whom 
rights  to  water  have  been  decreed  herein  shall  be  enti- 
tled, in  accord  with  applicable  laws  and  legal  principles, 
to  change  the  point  of  diversion  and  the  places,  means, 
manner  or  purpose  of  the  use  of  the  waters  to  which, 
they  are  so  entitled  or  of  any  part  thereof,  so  far  as  they 
may  do  so  withut  injury  to  the  rights  of  other  parties 
as  the  same  are  defined  herein. 

XII 

That  a  Water  Commissioner  shall  be  appointed  by 
this  Court  to  carry  out  and  enforce  the  provisions  of 
this  decree,  and  the  instructions  and  orders  of  the 
Court,  and  if  any  proper  orders,  rules  or  directions 
of  such  Water  Commissioner,  made  in  accordance  with 
and  for  the  enforcement  of  this  decree,  are  disobeyed  or 
disregarded  he  is  hereby  empowered  and  authorized  to 
cut  off  the  water  from  the  ditch  then  being  used  by  the 
person  so  disobeying  or  disregarding  such  proper  or- 
ders, rules  or  directions;  promptly  reporting  to  the 
Court  his  said  action  in  such  case  and  the  circumstances 
connected  therewith  and  leading  thereto;  that  when- 
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ever  the  necessities  of  the  situation  appear  to  the  Court 
so  to  require,  the  Court  shall  authorize  the  employment 
by  the  Water  Commissioner  of  such  person  or  persons 
to  assist  that  officer  as  to  the  Court  may  seem  neces- 
sary to  carry  out  properly  the  provisions  of  this  decree 
and  the  orders  of  the  Court ;  that  the  term  of  employ- 
ment, expenses  and  compensation  of  said  Water  Com- 
missioner and  his  assistants,  the  payment  thereof  and 
the  means  and  methods  for  securing  funds  with  which 
to  pay  the  same,  shall  be  fixed  by  orders  which  the 
Court  may  hereafter  from  time  to  time  make ;  that  any 
person,  feeling  aggrieved  by  any  action  or  order  of  the 
Water  Commissioner,  in  writing  and  under  oath,  may 
complain  to  the  Court,  after  service  of  a  copy  of  such 
complaint  on  the  Water  Commissioner,  and  the  Court 
shall  promptly  review  such  action  or  order  and  make 
such  order  as  may  be  proper  in  the  premises ;  that  the 
owner  or  owners  of  each  ditch  or  canal  herein  author- 
ized to  divert  water  from  the  natural  flow  of  the  Gila 
River  for  direct  conveyance  to  and  irrigation  of  lands, 
unless  specifically  excused  by  the  Court  or  Water  Com- 
missioner, shall  at  his  own  expense  install  and  at  all 
times  maintain  at  any  appropriate  place  at  or  near  the 
head  of  said  ditch,  a  reliable  and  readily  operated  reg- 
ulating headgate  and  a  measuring  box,  flume  or  other 
device  which  may  be  locked  and  set  in  position — the 
same  to  be  approved  by  the  Water  Commissioner — so 
that  the  water  diverted  into  said  ditch  or  canal  at  any 
and  all  times  may  be  regulated  and  measured ;  that  upon 
failure  of  anv  owner  or  owners  to  install  structures  of 
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the  above  described  character  on  or  before  one  year 
from  the  date  of  this  decree  or  on  or  before  such  dif- 
ferent day  as  the  Court  or  Water  Commissioner  shall 
set  or  determine — after  due  notice  from  the  Water 
Commissioner  so  to  do — the  said  Water  Commissioner 
is  herein  authorized  to  cut  off  diversions  of  water  into 
said  ditch  or  canal  until  such  devices  and  structures 
shall  be  installed  and  maintained. 

XIII 

That  each  and  all  of  the  parties  to  whom  rights  to 
water  are  decreed  in  this  cause  (and  the  persons,  es- 
tates, interests  and  ownerships  represented  by  such 
thereof  as  are  sued  in  a  representative  capacity  herein), 
their  assigns  and  successors  in  interest,  servants, 
agents,  attorneys  and  all  persons  claiming  by,  through 
or  under  them  and  their  successors,  are  hereby  forever 
enjoined  and  restrained  from  asserting  or  claiming — 
as  against  any  of  the  parties  herein,  their  assigns  or  suc- 
cessors, or  their  rights  as  decreed  herein — any  right, 
title  or  interest  in  or  to  the  waters  of  the  Gila  River,  or 
any  thereof,  except  the  rights  specified,  determined  and 
allowed  by  this  decree,  and  each  and  all  thereof  are 
hereby  perpetually  restrained  and  enjoined  from  di- 
verting, taking  or  interfering  in  any  way  with  the 
waters  of  the  Gila  River  or  any  part  thereof,  so  as  in 
any  manner  to  prevent  or  interfere  with  the  diversion, 
use  or  enjoyment  of  said  waters  of  the  Gila  River  or 
any  part  thereof,  so  as  in  any  manner  to  prevenl  or  in- 
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terfere  with  the  diversion,  use  or  enjoyment  of  said 
waters  by  the  owners  of  prior  or  superior  rights  them  1 1 
as  defined  and  established  by  this  Decree ;  that  nothing 
herein  shall  prejudice  the  rights  of  any  of  the  parties 
hereto  or  of  their  grantees,  assigns  or  successors  in 
interest,  under  any  transfer  or  legal  succession  in  inter- 
est after  the  commencement  of  this  action,  to  any  of  the 
rights  hereby  adjudicated ;  that  except  as  hereinbefore 
mentioned  or  otherwise  stated,  the  provisions  of  this 
Decree  shall  bind,  and  inure  to  the  benefit  of,  the 
grantees,  assigns  and  successors  in  interest  of  the  own- 
ers of  rights  and  parties  hereto,  whether  substituted  as 
parties  or  appearing  in  this  case  or  named  herein  or 
not ;  that  the  several  parties  to  this  suit  shall  pay  their 
own  costs  in  this  action  as  directly  incurred  or  author- 
ized by  them  respectively,  provided  that  any  compensa- 
tion of  the  Water  Commissioner,  or  amounts  shown  to 
be  coming  to  him  or  the  reporter,  if  any  there  be,  shall 
be  paid  in  such  manner,  at  such  times  and  by  such  par- 
ties as  may  be  ordered  by  the  Court ;  that  the  Court  re- 
tains jurisdiction  hereof  for  the  limited  purposes  above 
described,  this  decree  otherwise  being  deemed  a  final 
determination  of  the  issues  in  this  cause  and  of  the 
rights  herein  defined. 

Done  in  Open  Court  this  twenty-ninth  day  of  June, 
1935. 

ALBERT  M.  SAMES, 

Judge. 
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OPINION   BELOW 


The  district  court  did  not  write  an  opinion.  Its  find- 
ings, conclusions  and  order  denying  appellants'  petition 
appear  at  R.  26-29. 


JURISDICTION 


The  United  States,  pursuant  to  section  24  of  the  Judi- 
cial Code  as  amended,  28  U.  S.  C.  sec.  41  (1),  instituted 
the  original  proceeding  in  this  case  to  obtain  an  adjudi- 
cation of  its  water  rights  in  the  Gila  River.  The 
original  proceeding  was  terminated  by  a  consent  decree 


entered  June  29,  1935.1  Article  XII  of  the  decree  pro- 
vided for  the  appointment  of  a  water  commissioner  and 
further  provided  (Decree  112;  Appendix  42) — 

that  any  person,  feeling  aggrieved  by  any  action 
or  order  of  the  Water  Commissioner,  *  *  * 
may  complain  to  the  Court  *  *  *  and  the 
Court  shall  promptly  review  such  action  or 
order  and  make  such  order  as  may  be  proper  in 
the  premises. 

On  July  5,  1939,  appellants  tiled  a  petition  asking  the 
court  to  review  certain  actions  of  the  water  commis- 
sioner (R.  2-9).  On  January  22,  1940,  the  district 
court  entered  an  order  denying  the  relief  requested  in 
the  petition  (R.  26-29).  Notice  of  appeal  was  filed 
March  14,  1940  (R.  29-30).  The  jurisdiction  of  this 
Court  is  invoked  under  section  128  of  the  Judicial 
Code,  as  amended,  28  U.  S.  C.  sec.  225  (a). 

QUESTION  PRESENTED 

Whether  the  district  court  erred  in  holding  that  the 
decree  of  June  29,  1935,  is  unambiguous  and  that  the 
actions  of  the  water  commissioner  in  apportioning 
water  to  the  appellants  were  in  accordance  with  the 
provisions  of  the  decree. 


1  This  decree  has  not  been  printed  as  part  of  the  record  but 
copies  prepared  by  the  Government  Printing  Office  have  been 
filed  with  the  Clerk  (E.  115-116).  In  addition,  the  appellants 
have  printed  portions  of  the  decree  as  an  appendix  to  their  brief. 
For  the  convenience  of  the  Court  this  brief  will  give  page  refer- 
ences both  to  the  original  copies  which  will  be  cited  as  "Decree" 
and  to  the  appellants'  brief  which  will  be  cited  as  "Appendix." 
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STATEMENT 

The  United  States,  on  its  own  behalf  and  on  behalf 
of  the  Pima  and  Apache  Indians,  instituted  the  orig- 
inal proceeding  in  this  case  to  obtain  an  adjudication 
of  its  water  rights  in  the  Gila  River.  By  Article  XII 
of  its  final  decree  of  June  29,  1935,  the  district  court 
retained  jurisdiction  for  the  purpose  of  reviewing  the 
actions  of  the  water  commissioner  appointed  to  en- 
force the  provisions  of  the  decree  (Decree  112 ;  Appen- 
dix 42).  The  present  appeal  arises  out  of  an  effort 
made  by  the  appellants,  who  were  defendants  in  the 
original  proceedings,  to  establish  that  the  water  com- 
missioner was  improperly  administering  the  decree  in 
certain  respects  (R.  2-8).  The  court  below  denied  the 
appellants  the  relief  which  they  requested  and  upheld 
the  actions  of  the  water  commissioner  (R.  26-29).  The 
court  stated  that  the  pertinent  provisions  of  the  1985 
decree  are  " clear  and  unambiguous"  and  that  the 
water  commissioner  was  acting  "in  accordance  with 
the  *  *  *  decree"  (R.  27,  28).  The  essential  facts 
are  as  follows : 

The  Gila  River  and  the  San  Carlos  Reservoir. — The 
Gila  River  flows  in  a  general  westerly  direction  from 
its  source  in  New  Mexico,  through  Arizona  to  its  con- 
fluence with  the  Colorado  River  at  Yuma  in  western 
Arizona.  Pursuant  to  the  Act  of  June  7,  1924,  c.  288, 
43  Stat.  475,  the  United  States  constructed  a  dam  in 
the  vicinity  of  San  Carlos,  Arizona.  This  dam,  which 
is  known  as  the  Coolidge  Dam,  impounds  water  of  the 
Gila  River  in  the  San  Carlos  Reservoir. 


The  lands  embraced  within  the  appellant  irrigation 
districts,  and  owned  by  the  individual  appellants,  are 
located  in  the  Gila  River  valley  in  eastern  Arizona,  and 
are  upst  ream  from  the  San  Carlos  Reservoir.  Appel- 
lants thus  designate  themselves  as  the  "  Upper  Valley 
Users"  (Br.  2). 

Downstream  from  the  San  Carlos  Reservoir  is  the 
Government's  San  Carlos  Project,  which  irrigates  a 
large  area  of  Indian  lands  and  lands  owned  by  whites. 

The  original  proceeding  and  the  decree  of  June  29, 
1935. — As  has  been  stated,  the  purpose  of  the  original 
proceeding  which  was  brought  by  the  Government  in 
1925  was  to  obtain  an  adjudication  of  the  rights  of  the 
various  parties  to  use  the  waters  of  the  Gila  River. 
The  United  States  on  its  own  behalf  and  on  behalf  of 
certain  Indians  claimed  the  right  to  use  a  considerable 
quantity  of  water  on  lands  located  downstream  from 
the  San  Carlos  Reservoir.  The  various  irrigation  dis- 
tricts and  individuals  who  claimed  the  right  to  divert 
water  above  the  reservoir  were  named  as  defendants. 
The  parties  negotiated  a  settlement  which  they  agreed 
il  should  be  embodied  in  and  confirmed  and  made  ef- 
fective" by  a  court  decree  (Decree  6;  Appendix  1). 
Such  a  decree  was  entered  on  June  29,  1935  (Decree 
113 ;  Appendix  44) . 

The  decree  adjudicates  to  the  United  States  exten- 
sive rights  to  divert  the  natural  flow  of  the  river  at 
points  which  with  one  exception  are  below  the  reser- 
voir (Arts.  V,  VI:  Decree  12-105;  Appendix  2-18). 
One  such  right,  decreed  to  the  United  States  on  behalf 
of  the  Pima  Indians  of  the  Gila  River  Reservation  for 


the  irrigation  of  35,000  acres,  is  of  immemorial  priority 
(Art.  VI  (1) :  Decree  86;  Appendix  8).  It  is,  there- 
fore, prior  to  all  other  rights  on  the  river.  Another 
right,  decreed  to  the  United  States  on  behalf  of  the 
Apache  Indians  of  the  San  Carlos  Reservation  for  the 
irrigation  of  1,000  acres,  lias  a  priority  of  1846  (Art. 
VI  (2):  Decree  86;  Appendix  9).2  Still  oilier  rights 
adjudicated  to  the  Government  were  acquired  by  pur- 
chase on  behalf  of  white  landowners  within  the  San 
Carlos  Project.  In  fact,  all  rights  having  priorities 
of  between.  1846  and  1872  are  declared  to  be  in  the 
United  States  (Decree  14-15).  The  United  States  is 
also  determined  to  have  acquired  extensive  rights  sub- 
sequent to  1872  which  were  prior  to  many  of  the  rights 
of  the  upper  valley  users  (Arts.  V,  VI  (3)-(6) :  Decree 
15-72,  86-105;  Appendix  5-6,  11-18).  In  addition  to 
the  foregoing  rights  to  divert  the  natural  flow,  the 
United  States  is  separately  decreed  the  right  to  store 
water  in  the  San  Carlos  Reservoir  as  of  June  7,  1924 
(Art.  VI  (5)  :  Decree  72, 105;  Appendix  16). 

The  rights  of  all  parties  to  the  decree  are  adjudicated 
and  set  out  in  Article  V  (Decree  14-72).     Certain  of 


2  The  early  priorities  decreed  to  the  United  States  on  behalf 
of  the  Pima  and  Apache  Indians  were  claimed  by  the  United 
States  by  virtue  of  actual  prior  appropriations  and  under  the 
principle  established  in  Winters  v.  /  'n'/ted  Slates.  i2()7  V.  S.  564 
(1908),  and  followed  in  Skeem  v.  United  Stairs,  -27:)  Vv<l.  93 
(C.  C.  A.  9,  1921);  United  states  v.  Walker  River  Irrigation 
District,  104  F.  2d  334  (C.  C.  A.  9,  1939) ;  United  states  y. 
Wbner,  27  F.  2d  909,  911  (D.  Idaho  1928) ;  Anderson  v.  Spear- 
Morgan  Livestock  Co.,  107  Mont.  18,  25,  7!)  P.  2d  667  (1938). 
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the  rights  declared  to  be  in  the  United  States  are  fur- 
ther defined  in  Article  VI  (Decree  13, 86 ;  Appendix  6, 8). 

Article  VIII,  the  interpretation  of  which  is  involved 
in  this  case,  recites  by  way  of  preamble  (Decree  106; 
Appendix  20-22) :  That  the  diversions  of  water  from 
the  Gila  River  by  the  upper  valley  defendants,  "since 
their  inception  have  been  made  under  rights  which 
were  and  are  junior  and  subject  to  certain  extensive 
rights  of  plaintiff  [the  United  States]  to  divert  the 
waters  *  *  *  at  points  below  the  diversions  of 
said  defendants  and  also  below  the  San  Carlos  Res- 
ervoir." That  the  earliest  right  of  plaintiff  is  prior 
to  all  the  rights  of  defendants,  and  certain  of  plain- 
tiff's other  rights  are  prior  to  certain  of  defendants' 
rights.  That  plaintiff  and  defendants,  recognizing  the 
desirability  of  making  it  practicable  for  the  defendants 
"to  carry  on  the  irrigation  of  said  upper  valley  lands 
to  the  extent  to  which  the  areas  to  which  their  said 
rights  apply  heretofore  have  been  irrigated  and  so  that 
the  said  San  Carlos  Act  shall  inure  in  part  to  their 
benefit  and  this  suit  may  be  compromised  and  settled, ' ' 
have  agreed  upon  certain  provisions  which  shall  be 
made  part  of  the  decree  and  binding  upon  the  parties. 

The  first  provision  thus  agreed  upon  and  embodied 
in  the  decree  (Art.  VIII  (2)  :  Decree  106 ;  Appendix 
22-25)  is  that  on  January  1  of  each  year,  or  so  soon 
thereafter  as  water  is  stored  in  the  San  Carlos  Reser- 
voir which  is  available  for  release  through  the  Coolidge 
Dam,  conveyance  down  the  channel,  and  diversion  and 
use  on  the  lands  of  the  San  Carlos  Project,  the  water 
commissioner  shall  apportion  for  the  ensuing  irriga- 


tion  year  to  the  upper  valley  defendants  from  the 
natural  flow  of  the  river  an  amount  of  water  equal  to 
this  available  storage,  and  shall  permit  the  upper  val- 
ley defendants  to  divert  that  amount  of  water  from 
the  stream,  "in  disregard  of  the  aforesaid  prior  rights 
of  plaintiff  used  on  lands  below  said  reservoir."  It  is 
provided  that  the  defendants  may  divert  this  quantity 
of  water  hi  addition  to  their  rights  to  take  from  the 
stream  in  the  regular  order  of  their  priorities  as  es- 
tablished in  the  priority  schedule  (Art.  V). 

The  decree  provides  for  further  apportionments  of 
water  from  time  to  time  throughout  the  year,  as  follows 
(Art.  VIII  (2)  :  Decree  106;  Appendix  23)  : 

that  if  and  when  at  any  time  or  from  time  to 
time  in  any  year,  water  shall  flow  into  said  res- 
ervoir after  said  date  of  first  apportionment 
and  shall  be  stored  there  and  become  added  to 
the  available  stored  water  in  said  reservoir,  the 
said  commissioner  shall  make  further  and  addi- 
tional apportionments  to  said  defendants  of  the 
natural  flow  of  said  stream  as  the  same  is  avail- 
able at  the  diversion  points  of  said  defendants, 
which  said  apportionments  shall  in  turn  corre- 
spond with  and  be  equivalent  in  quantity  to  the 
amount  of  such  accessions  or  newly  available 
stored  water  supply;  that  in  calculating  appor- 
tionments of  the  stored  water  supply  the  Water 
Commissioner  shall  make  appropriate  deduc- 
tions for  losses  for  evaporation,  seepage  or 
otherwise  that  may  be  suffered  between  the  time 
of  the  apportionment  and  that  of  the  diversion 
of  a  corresponding  quantity  of  water  from  the 
stream;  that  such  apportionments,  correspond- 
ing with  net  accessions  during  each  annual  pe- 
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riod  after  first  apportionment,  shall  be  made  by 
said  Water  Commissioner  at  least  as  frequently 
as  once  per  calendar  month  (provided  accessions 
to  stored  supply  have  occurred  during  that  pe- 
riod) and  at  such  more  frequent  intervals  as  the 
conditions  in  his  judgment  may  demand  *  *  *. 
[Italics  supplied.] 

The  act  ion  of  the  water  commissioner, — In  order  to 
determine  the  amount  of  available  stored  water  at  any 
given  time  a  capacity  curve  was  prepared  by  making 
a  contour  map  of  the  reservoir  which  shows  the  amount 
stored  at  each  elevation  of  the  water  surface  (R.  16). 
A  continuous  record  of  water  surface  elevations  is 
maintained  by  an  automatic  water  stage  recorder 
which  produces  a  graph  showing  the  water  surface 
elevation  at  all  times.  Thus,  by  taking  the  elevation 
shown  on  the  graph  on  January  1  of  each  year  the 
commissioner  computed  the  amount  of  water  in  storage 
on  that  day  by  reference  to  the  capacity  curve  (R.  16). 
He  then  apportioned  to  the  upper  valley  defendants 
the  right  to  divert  from  the  natural  flow  of  the  stream, 
in  addition  to  their  regular  priorities,  an  amount  of 
water  equal  to  all  water  then  stored  in  the  reservoir 
and  available  for  release  for  use  by  the  lower  valley 
users,  less  deductions  for  estimated  evaporation  (R. 
6-7,  15-17). 

The  water  commissioner  employed  the  following 
method  in  determining  the  additional  apportionments 
to  be  made  from  time  to  time  throughout  the  year  (R. 
18,  20)  : 

In  order  to  determine  when  the  water  flowing 
into  the  reservoir  is  being  stored  it  must  be  known 
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when  there  has  been  an  increase  in  the  amount 
of  available  stored  water.  There  cannot  be  an 
increase  in  the  amount  of  stored  water  in  the 
reservoir  without  there  being  a  corresponding 
rise  in  the  water  surface  elevation,  and  it  is  pos- 
sible by  means  of  [the]  water  stage  recorder  to 
determine  when  such  increases  occur  and  the 
amount  thereof.  The  graphs  removed  from  the 
water  stage  recorder  on  the  San  Carlos  reservoir 
are  tabulated  and  whenever  a  minimum  elevation 
is  reached  the  time  and  elevation  is  noted.  As 
the  water  is  being  stored  the  water  surface  rises 
until  a  maximum  elevation  is  reached  and  the 
time  and  elevation  is  again  noted.  By  means  of 
these  two  elevations  and  the  use  of  the  capacity 
curve  the  volume  of  water  stored  during  that 
period  of  time  can  be  determined.  A  record  is 
kept  of  all  such  increments  of  gain. 

From  the  amount  of  newly  available  stored 
water  deductions  are  made  for  estimated  addi- 
tional evaporation  losses  which  were  not  included 
in  the  first  apportionment.  These  evaporation 
losses  are  later  computed  and  proper  corrections 
are  made  to  the  amount  previously  apportioned. 
***** 

The  rights  of  the  plaintiff  are  set  forth  in  the 
decree.  Certain  of  these  rights  are  a  right  to 
divert  the  natural  flow  waters  of  the  Gila  River. 
Inasmuch  as  natural  flow  may  be  defined  as  the 
flow  produced  by  nature  and  that  would  be  there 
in  nature's  own  condition,  the  plaintiff  has  the 
right  to  pass  the  waters  flowing  in  the  rivers 
above  the  dam  through  the  reservoir  to  the  extent 
of  its  priorities,  and  to  use  these  waters  for  the 
irrigation  of  its  lands.  Such  waters  passed 
through  the  reservoir  as  natural  flow  cannot  be 
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considered  an  addition  to  the  stored  water  con- 
tents of  the  reservoir  and  therefore  a  like  amount 
of  water  cannot  be  apportioned  to  the  upper 
valley  defendants. 

However,  when  the  senior  rights  of  the  plain- 
tiff are  being  satisfied  from  the  natural  flow 
available  and  there  is  sufficient  natural  flow 
waters  available  to  satisfy  later  priorities,  the 
defendants  are  entitled  to  their  share  of  this 
natural  flow  on  the  same  basis  of  priorities  as  is 
the  plaintiff. 

'Appellants'  alleged  grievances. — Appellants,  on  their 
own  behalf  and  on  behalf  of  all  other  owners  of  lands 
within  appellant  districts  who  use  waters  from  the  Gila 
River  under  the  1935  decree,  petitioned  the  district 
court  to  review  the  action  of  the  water  commissioner  in 
making  apportionments  (R.  2).  They  allege  that  they 
are  aggrieved  (R.  2)  and  pray  that  the  court  order  the 
commissioner  to  administer  the  decree  in  the  manner 
set  forth  in  their  petition  (R.  8). 

Appellants  are  not  in  disagreement  with  the  water 
commissioner's  method  of  apportionment  on  January  1 
(R.  5-7).  With  respect  to  the  subsequent  apportion- 
ments, however,  they  allege  (R.  6)  : 

that  *  *  *  upon  making  each  additional  ap- 
portionment to  said  Upper  Valley  Users  during 
the  period  of  said  year,  the  said  Commissioner 
should  take  into  account  and  apportion  an  addi- 
tional amount  of  water  equal  to  all  water  flowing 
into  said  Reservoir  since  the  date  of  the  last 
apportionment,  less  an  estimated  allowance  for 
seepage  and  evaporation  and  less  the  amount 
of  water  which,  by  the  terms  of  said  decree,  must 
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be  delivered  to  Kennecott  Copper  Corporation, 
Joseph  J.  Anderson,  Grady  L.  Herring  and 
T.  H.  B.  Glasspie.3    [Italics  supplied.] 

They  also  allege  that  if  the  commissioner  had  made 
apportionments  to  the  upper  valley  users  in  the  manner 
outlined  in  the  petition  they  would  have  been  entitled 
to  divert  from  the  Gila  River  approximately  one  acre- 
foot  more  water  per  year  for  each  acre  of  land  owned 
by  them,  than  was  the  case  under  the  apportionments 
actually  made  (R.  7-8). 

The  position  of  the  Government. — The  answers  of 
the  United  States  to  the  petition 4  deny  that  the  method 
of  apportionment  outlined  in  the  petition  is  the  method 
provided  for  in  the  decree  (R.  10,  14),  allege  that  the 
water  commissioner  has  at  all  times  apportioned  and 
authorized  the  diversion  of  the  waters  of  the  river  in  ac- 
cordance with  the  decree  (R.  10-11),  and  allege  that 
petitioners  have  received  all  the  water  to  which  they 
have  been  entitled  (R.  11,  22).  The  methods  which 
the  commissioner  has  used  in  making  the  apportion- 
ments are  set  out  in  detail.  As  pointed  out  above,  his 
method  of  making  the  first  apportionment  (R.  15-17) 

3  The  Kennecott  Copper  Corporation  and  other  parties  referred 
to  are,  like  the  Government,  lower  valley  users,  that  is  they 
divert  and  use  the  water  below  the  San  Carlos  Reservoir.  These 
parties,  along  with  the  upper  valley  users,  were  defendants  in  the 
original  proceeding  and  their  rights  are  defined  in  Articles  IX 
and  X  of  the  decree. 

4  The  United  States  and  the  water  commissioner  each  filed  a 
separate  answer  to  the  petition  (R.  10,  12).  The  court,  however, 
ordered  that  the  answer  of  the  water  commissioner  be  stricken 
and,  by  stipulation,  that  the  answer  of  the  water  commissioner  be 
adopted  as  part  of  the  Government's  answer  (R.  25). 
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does  not  differ  from  the  method  described  in  the  peti- 
tion (R.  5-6).  His  method  of  making  the  subsequent 
apportionments  from  lime  to  time  throughout  the  year, 
with  which  appellants  disagree  (R.  6-7),  is  described 
in  the  quotation  from  his  answer,  supra,  pp.  8-10. 

The  action  of  the  district  court. — Appellants  offered 
testimony  (R.  37,  70,  80,  101)  and  exhibits  (R.  85-100) 
to  show  their  understanding  of  the  decree  at  the  time  it 
was  entered.  The  Government  objected  to  this  offer  as 
being  immaterial,  in  that  the  decree  is  unambiguous, 
and  any  testimony  to  explain  or  change  it  is  inadmis- 
sible (R.  34-37,  84,  88,  97,  105).  The  court  sustained 
the  Government's  objection  throughout,  and  excluded 
the  evidence  (R.  35, 105, 108).  In  its  findings  and  con- 
clusions it  held  that  the  decree  is  clear  and  unambigu- 
ous (R.  27)  and  that  the  water  commissioner's  method 
of  apportionment  is  in  accordance  with  the  decree  (R. 
28). 

ARGUMENT 


The  decree  is  unambiguous  and  clearly  provides  for  the 
method  of  apportionment  employed  by  the  water  commis- 
sioner 

1.  In  making  additional  apportionments  the  commis- 
sioner must  take  into  consideration  only  such  water  as 
flows  into  the  reservoir  and  is  added  to  the  available 
stored  water. — On  January  1  of  each  year  the  water 
commissioner  ascertained  the  amount  of  water  which 
was  stored  in  the  San  Carlos  Reservoir  and  which  was 
capable  of  being  released  through  the  gates  of  the  Cool- 
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idge  Dam  5  and  conveyed  down  the  channel  for  diver- 
sion and  use  on  the  Government's  San  Carlos  Project. 
He  then,  after  making-  deductions  for  estimated  evapo- 
ration and  seepage,  apportioned  to  appellants  the  right 
to  divert  an  equal  amount  of  water  from  the  natural 
flow  of  the  stream  at  points  above  the  reservoir  (R.  15- 
17).  The  water  thus  apportioned  was  in  addition  to 
the  rights  of  the  appellants  to  take  from  the  stream  in 
the  regular  order  of  their  priorities  (Art.  VIII  (2)  : 
Decree  106;  Appendix  23). 

In  making  additional  apportionments  to  the  appel- 
lants during  the  course  of  a  year  the  water  commis- 
sioner took  into  consideration  only  such  water  as  flowed 
into  and  increased  the  amount  of  available  storage  in 
the  reservoir  (R.  17-20).  Appellants  contend  that  he 
should  have  taken  into  consideration  all  water  which 
flowed  into  the  reservoir  since  the  date  of  the  first 
apportionment  (R.  6). 

It  is  the  position  of  the  Government,  and  the  district 
court  held,  that  the  decree  is  unambiguous  and  clearly 
provides  for  the  method  of  apportionment  employed 
by  the  water  commissioner.  The  controlling  provision 
of  the  decree  is  as  follows  (Art.  VIII  (2)  :  Decree  106; 
Appendix  23)  : 

that  if  and  when  at  any  time  or  from  time  to 
time  in  any  year,  water  shall  flotv  into  said  res- 
ervoir after  said  date  of  first  apportionment 
and  shall  be  stored  there  and  become  added  to 


5  There  was  necessarily  a  certain  amount  of  water  in  the 
reservoir  which  was  at  a  lower  elevation  than  the  outlet  gates  of 
the  dam.  This  water,  which  is  known  as  dead  storage,  could  not 
be  released. 
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the  available  stored  tenter  in  said  reservoir,  the 
said  commissioner  shall  make  further  and  addi- 
tional apportionments  to  said  defendants  of  the 
natural  flow  of  said  stream  as  the  same  is  avail- 
able at  the  diversion  points  of  said  defendants, 
which  said  apportionments  shall  in  turn  corre- 
spond with  (Did  be  equivalent  in  quantity  to  the 
amount  of  such  accessions  or  newly  available 
stored  ivatcr  supply.     [Italics  supplied.] 

The  foregoing  language  is  manifestly  irreconcilable 
with  appellants'  assertion  that  all  wTater  flowing  into 
the  reservoir  is  to  be  made  the  basis  of  additional  ap- 
portionments. Under  the  decree  there  can  be  no  addi- 
tional apportionment  unless  "water  shall  flow  into  said 
reservoir  and  shall  be  stored  there  and  become  added 
to  the  available  stored  water  in  said  reservoir."  Ap- 
pellants' suggested  interpretation  renders  meaningless 
the  two  conjunctive  clauses.  Moreover,  there  is  no  ac- 
cession "or  newly  available  stored  water  supply"  unless 
there  is  an  increase  in  the  total  amount  of  water  stored 
in  the  reservoir  which  can  be  released  through  the  gates 
of  the  dam. 

2.  There  is  no  foundation  for  appellants'  contention 
that  all  water  which  flows  into  the  reservoir  is  to  be 
made  the  basis  of  additional  apportionments. — Because 
the  language  just  discussed  is  so  clear  and  unambiguous 
the  appellants  are  forced  to  take  the  position  that  all 
water  that  flows  into  the  San  Carlos  Reservoir  is  stored 
there  and  becomes  added  to  the  available  stored  water, 
even  though  the  amount  of  water  released  from  the 
reservoir  has  at  all  times  been  exactly  equal  to  the 
amount  flowing  in.     Thus,  they  state  (Br.  27) : 
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Any  water  running  into  the  reservoir  becomes 
stored  water.  The  lake  is  several  miles  in  length 
and  it  would  be  impossible  to  convey  the  stream 
running  in,  through  the  water  then  in  storage, 
out  of  the  lake.  The  mere  fact  that  an  equiva- 
lent amount  of  water  may  be  withdrawn  at  the 
same  time  as  the  new  waters  running  in,  does  not 
prevent  the  incoming  water  from  being  stored 
water.  It  is  there,  stored  in  the  reservoir,  and 
is  added  to  the  water  already  stored  there,  and  if 
conditions  are  such  as  to  make  the  water  avail- 
able for  release,  it  becomes  added  to  the  available 
stored  water  in  said  reservoir. 

To  put  it  a  little,  differently,  the  contention  is  that  all 
water  flowing  in  is  being  stored  because  the  Govern- 
ment, while  releasing  exactly  the  same  quantity,  is  not 
releasing  precisely  the  same  molecules.  This  highly  re- 
fined argument  ignores  familiar  principles  of  water  law 
and  is  contrary  to  the  provisions  of  the  decree  in  this 
case. 

It  is  well  settled  that  all  the  water  which  flows  into  a 
reservoir  constructed  in  the  channel  of  a  stream  does 
not  become  stored  there.  Nepesta  D.  &  R.  Co.  v.  Espi- 
nosa,  73  Colo.  302,  215  Pac.  141  (1923) ;  Donich  v. 
Johnson,  11  Mont.  229,  257,  250  Pac.  963,  972  (1926). 
The  owner  must  allow  sufficient  natural  flow  to  pass 
through  his  reservoir  to  satisfy  the  prior  rights  of 
downstream  appropriators.  Donicli  v.  Johnson,  11 
Mont.  229,  240-241,  250  Pac.  963  (1926);  Harding, 
Water  Rights  for  Irrigation  (1936)  pp.  33, 161.  Water 
may  be  stored  in  a  reservoir  only  when  the  flow  of  the 
stream  carries  more  than  enough  water  to  fill  the  de- 
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mand  of  direcl  How  appropriators  having  superior 
rights.  A  reservoir  owner  may  himself  own  a  right  to 
divert  water  directly  Prom  natural  flow  at  a  point  below 

his  reservoir  (as  does  the  United  States  under  Articles 
V  and  VI  (1),  (3),  (4),  (6) :  Decree  14-105;  Appendix 
8-9,  11-18),  yet  tins  right  of  direct  diversion  from 
natural  Mow  is  distinct  from  his  right  to  store  water 
( decreed  to  the  United  States  in  Articles  V  and  VI  (5)  : 
Decree  72,  105;  Appendix  16).  The  United  States, 
with  its  storage  right  as  of  June  7,  1924,  cannot  store 
water  available  to  it  under  its  natural  flow  priorities. 
Greeley  Co.  v.  Fanner's  Pawnee  Co.,  58  Colo.  462,  146 
Pac.  247  (1915) ;  Harding,  Water  Rights  for  Irriga- 
tion, pp.  161-162.  On  the  other  hand,  the  right  of  direct 
diversion  from  natural  flow  is  not  impaired  by  the  fact 
thai  the  water  to  satisfy  that  right  has  passed  through 
a  storage  reservoir  somewhere  on  its  course  down  the 
stream.  Nepesta  D.  &  B.  Co.  v.  Espinosa,  73  Colo.  302, 
215  Pac.  141  (1923). 

It  is  appellants'  position  that  the  United  States  does 
not  have  the  right  to  pass  the  natural  flow  of  the  stream 
through  the  reservoir  to  satisfy  its  priorities.  If,  as 
they  contend,  all  water  flowing  into  the  reservoir  be- 
comes stored  there  it  necessarily  follows  that  all  water 
released  from  the  reservoir  is  stored  water.  This  is 
contrary  to  the  decree  w7hich  draws  a  careful  distinction 
between  the  right  of  the  United  States  to  store  water, 
and  the  light  of  the  United  States  and  other  parties  to 
divert  natural  flow.  Article  V  adjudicates  and  sets  out 
the  priorities  of  all  parties,  including  the  United  States, 
and  provides  (Decree  12;  Appendix  2-3)  that  each 
owner, 
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is  entitled  *  *  *  as  of  the  date  of  [his] 
priority  to  divert  from  the  natural  flow  of  the 
stream  *  *  *  a  total  amount  of  water  not 
exceeding  6  acre-feet  per  each  acre  of  said  lands. 
[Italics  supplied.] 

Article  V  also  provides  (Decree  13 ;  Appendix  6) : 

the  right  of  the  United  States,  as  of  the  year 
1924,  to  store  the  waters  of  the  Gila  River  in  the 
San  Carlos  Reservoir,  which  is  specifically  de- 
fined in  Article  VI  *  *  *  is  of  different 
character  than  the  rights  directly  to  divert  from 
the  natural  flow  of  the  stream  *  *  * 
[Italics  supplied.] 

The  natural  flow  rights  of  the  United  States  are  fur- 
ther defined  in  Article  VI  (1),  (2),  (3),  (4),  and  (6) 
(Decree  86-105;  Appendix  8-18)  ;  the  storage  right  is 
further  described  in  Article  VI  (5)  (Decree  105;  Ap- 
pendix 16)  and  this  paragraph  provides,  in  addition, 
for: 

the  right  in  that  relation  to  accomplish  and  con- 
trol the  release  from  said  reservoir  of  the  waters 
§o  stored  and  thus  reduced  to  ownership,  and  to 
conduct  the  same  down  the  channel  of  the  Gila 
River  to  the  Ashurst-Hayden  and  Sacaton  diver- 
sion dams  of  the  San  Carlos  Project  and  there 
to  recapture  and  divert  *  *  *  the 
same  *  *  *  for  the  supplementation  of 
amounts  available  therefor  at  said  dams  from 
the  natural  stream  flow  under  plaintiff's  rights 
as  same  are  decreed  herein.     [Italics  supplied.] 

This  same  distinction  is  made  in  Articles  IX  and 
X  (Decree  108-111;  Appendix  27-39)  where  certain 
defendants  below  the  reservoir  are  decreed  the  right  to 
divert  quantities  of  natural  flow  in  disregard  of  the 
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plaintiff's  priorities.  For  example,  paragraph  (2)  of 
Article  X  (Decree  111;  Appendix  37-38)  provides: 

that  inasmuch  as  the  waters  flowing  in  the 
(iila  River  at  defendants'  said  points  of  diver- 
sion, during  a  great  portion  of  the  irrigation 
season,  will  be  made  up  in  large  measure  of 
stored  water  which  has  been  released  from  the 
San  Carlos  Reservoir  and  is  being  piloted  down 
the  stream  channel  to  the  diversion  dams  and 
distributing  canals  of  the  San  Carlos  Project, 
the  natural  floiv  available  as  aforesaid  to  said 
defendants,  under  the  limitations  of  said  appor- 
tionment, shall  be  gauged  by  and  deemed  to  cor- 
respond with  the  natural  flow  of  the  Gila  River 
at  the  point  where  said  stream  enters  the  San 
Carlos  Reservoir,     *     *     *     [Italics  supplied.] 

Thus,  the  very  language  of  the  decree  by  drawing  a 
distinction  between  natural  flow  and  stored  water  con- 
clusively establishes  that  the  Government  has  the  right 
to  pass  the  natural  flow  of  the  stream  through  the 
reservoir  to  satisfy  its  priorities.  It  necessarily  fol- 
lows that  all  water  which  flows  into  the  reservoir  does 
not  become  stored  water. 

It  is  submitted  that  the  plain  and  unambiguous  lan- 
guage of  the  decree  requires  the  method  of  apportion- 
ment employed  by  the  water  commissioner. 

II 

The  other  matters  upon  which  appellants  rely  do  not  support 
their  contention  that  the  decree  is  ambiguous 

As  stated  above  (pp.  14-15),  appellants  are  forced  to 
pitch  their  entire  case  on  the  proposition  that  all  of  the 
water  which  flows  into  the  San  Carlos  Reservoir  is 
stored  there.     It  has  been  shown  in  Point  I  that  the 
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plain  and  unambiguous  language  of  Article  VIII  (2) 
completely  refutes  their  contention.  However,  before 
concluding,  the  Government  wishes  to  answer  certain 
other  arguments  advanced  by  appellants. 

They  suggest  (Br.  18-19)  that  the  binding  force  of 
the  decree  in  the  instant  case  is  somewhat  lessened  by 
the  fact  it  was  entered  with  the  consent  of  the  parties. 
However,  it  is  settled  that  a  consent  decree  has  "at  least 
the  same  force  and  effect  as  judgments  rendered  judi- 
cially upon  contest  or  trial."  Pick  Mfg.  Co.  v.  General 
Motors  Corporation,  80  F.  2d  639,  G41  (C.  C.  A.  7, 
1935)  ;  Billiard  v.  Commissioner  of  Internal  Revenue, 
90  F.  2d  141, 117  (C.  C.  A.  7, 1937) ;  Utah  Potver  &  Light 
Co.  v.  United  States,  70  Ct,  Cls.  391,  397-400,  42  F.  2d 
304,  308-309  (1930).  Even  assuming  that  appellants 
are  right  in  their  contention  that  a  consent  decree  is  to 
be  interpreted  in  the  same  manner  as  a  contract,  they 
recognize  (Br.  14-15)  that  evidence  to  explain  its 
meaning  can  only  be  considered  if  the  decree  is  am- 
biguous." Accordingly,  they  endeavor  to  create  an  am- 
biguity. The  several  matters  upon  which  they  rely  will 
be  separately  discussed : 


c  Andrews  v.  /St.  Louis  Joint  Stock  Land  Bank,  107  F.  2d 
462,  467-468  (C.  C.  A.  8,  1989)  ;  National  Pigments  <(•  Chemical 
Co.  v.  C.  K.  Williams  &  Co.,  94  F.  2d  792  (C.  C.  A.  8,  1938). 
The  case  of  Reed  v.  Insurance  Co.,  95  IT.  S.  23,  30  (1877),  cited 
by  appellants  (Br.  19)  is  not  to  the  contrary,  because,  as  stated 
in  Union  Selling  Co.  v.  Jones,  128  Fed.  672,  675  (C.  C.  A.  8, 
1904)  : 

"If  there  is  uncertainty  or  ambiguity  in  the  terms  employed, 
the  actual  condition  of  things,  and  the  position  in  which  the 
parties  stood  at  the  time  of  making  the  contract,  may  he  shown 
for  the  purpose  of  ascertaining  the  meaning  of  its  terms.  Reed 
v.  Insurance  Co.,  95  U.  S.  23,  30,  24  L.  Ed.  348;  Phelps  v.  Clasen, 
1  Woolw.  206,  212,  19  Fed.  Cas.  1  t5,  No.  11074.     That  which  may 
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1.  Paragraph  1  of  Article  VIII  does  not  support 
appellants'  contention. — Appellants'  theory  appears  to 
be  that,  although  the  decree  determined  the  priority 

of  the  United  States  to  large  quantities  of  water  for 
the  irrigation  of  Indian  lands,  yet  paragraph  1  of  Ar- 
ticle VIII  (Decree  106;  Appendix  20-22)  is  in  the  na- 
ture of  a  contract  that  the  upper  valley  defendants 
should  he  entitled,  whatever  the  Indian  priorities  may 
he,  to  continue  to  use  the  waters  of  the  river  to  the 
same  extent  as  they  have  used  them  before  the  suit  was 
brought  (Br.  18,  20-22,  44).  If  this  were  true,  the 
United  States  would  have  gained  nothing  through  the 
years  of  effort  and  large  expenditures  of  money  de- 
voted to  securing  the  decree.  Nor  can  any  cogent  rea- 
son be  given  why  the  decree  should  describe  the  priori- 
tics  of  the  United  States  so  fully  as  it  does  in  Articles 
V  and  VI,  if  in  fact  they  were  null. 

A  reading  of  the  decree  in  its  entirety  discloses  no 
basis  for  this  theory  of  the  appellants.  Of  the  thir- 
teen articles,  numbers  I,  II,  III,  IV,  VII,  XI,  XII, 
and  XIII  are  not  related  to  the  question  presented  by 
this  appeal.  Articles  V  and  VI  adjudicate  in  detail 
all  the  priorities  of  the  parties  involved  in  the  suit. 
They  adjudicate  to  the  United  States  extensive  direct 
diversion  rights  and  the  separate  right  to  store  waters 
of  the  river.  Articles  VIII,  IX,  and  X,  however,  are 
different  in  nature,  in  that  they  embody  consensual 


be  shown  is  frequently  spoken  of  as  the  surrounding  circum- 
stances, but  it  does  not  include  the  prior  representations,  pro- 
j, os, its,  ,in<I  negotiations  of  </  promissory  character  leading  up  to, 

a ntl  s,i p,  rs, ,/,  ,1  hi/,  the  irrittt  a  agreenu  nt.  These  cannot  be  thus 
engrafted  upon  it."     [Italics  supplied.] 
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arrangements  as  to  how  the  lights  decreed  in  Articles 
V  and  VI  shall  be  exercised. 

Thus,  paragraph  1  of  Article  VIII  recites  by  way 
of  preamble  (Decree  106 ;  Appendix  20-22) : 

That  the  diversions  of  water  from  the  Gila 
River  by  the  so-called  upper  valleys  defend- 
ants »  *  *  *  for  the  irrigation  of  the  lands 
described  in  said  Priority  Schedule  made  part 
of  Article  V  hereof,  since  their  inception  have 
been  made  under  rights  which  were  and  are 
junior  and  subject  to  certain  extensive  rights  of 
plaintiff,  which  *  *  *  are  set  down  and  re- 
ferred to  in  said  Priority  Schedule,  but  are 
further  identified  and  particularly  described  in 
Articles  VI  and  VII  hereof  *  *  *  that, 
however,  plaintiff  and  said  defendants,  in  recog- 
nition of  the  desirability  of  making  it  practic- 
able for  said  defendants  to  carry  on  the  irriga- 
tion of  said  upper  valley  lands  to  the  extent  to 
which  the  areas  to  which  their  said  rights  apply 
heretofore  have  been  irrigated  and  so  that  the 
said  San  Carlos  Act  shall  enure  in  part  to  their 
benefit  and  this  suit  may  be  compromised  and 
settled,  have  agreed  that  the  following  provisions 
shall  be  and  they  are  hereby  embodied  in  this 
decree     *     *     *.     [Italics  supplied.] 

However,  the  terms  of  the  compromise  are  set  out  in 
paragraphs  2  to  5  (Decree  106-107;  Appendix  22-27). 
These  paragraphs  have  been  fully  discussed  in  Point 
I  (pp.  12-18,  supra)  and  it  is  there  shown  that  they 
require  the  method  of  apportionment  employed  by  the 
water  commissioner. 

2.  The  San  Carlos  Act  neither  recognized  the  rights 
which  appellants  claim  nor  abandoned  the  ngliis  of  the 
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Indians. — Appellants  quote  a  portion  of  the  Act  of 
June  7,  L924,  c.  288,  43  Stat.  475,  and  BUggest  (Br.  16- 
17)  that  it  constitutes  a  recognition  by  Congress  that 
the  upper  valley  users  had  made  lawful  appropriations 
and  thai  the  Indians  were  therefore  without  an  ade- 
quate water  supply.  A  reading  of  the  act  plainly  dis- 
closes that  it  has  no  such  effect.  In  fact,  the  report  of 
the  chief  engineer  of  the  Indian  irrigation  service, 
dated  November  1,  1915,7  which  the  act  incorporates  by 
reference,  states  (pp.  12,  93,  100)  that  while  the  rights 
of  the  Indians  are  believed  to  be  superior  to  the  rights 
of  the  whites  "no  attempt  is  made  to  give  an  opinion 
upon  the  question  of  what  water  is,  as  a  matter  of  law, 
available  for  the  project."  It  is  also  stated  (p.  99) 
that  "no  account  has  been  taken  of  the  water 
rights  *  *  *  reserved  to  the  United  States  by 
the  *  *  *  creation  of  the  [Gila  River]  reserva- 
tion, in  so  far  as  such  rights  exceed  the  water  rights 
already  used."  In  view  of  these  statements  in  the 
report  which  Congress  adopted,  it  cannot  be  said  that 
the  claims  of  the  upper  valley  users  were  recognized 
or  that  the  rights  of  the  Indians  were  abandoned. 
These  matters  were  left  for  future  determination  and 
were  concluded  by  the  original  proceeding  in  the  pres- 
ent case.8 

3.  Appellants  err  in  contending  that  under  the  water 
commissioner's  method  of  apportionment  they  will  &e- 


7  A  copy  of  this  report  has  been  filed  with  the  Clerk. 

8  The  1915  report  recites  (p.  7)  that  a  Board  of  Army  En- 
gineers had  previously  recommended  "that  suit  for  an  adjudica- 
tion of  water  rights  along  the  Gila  River  be  immediately  brought 
in  the  United  States  district  court." 
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rive  no  benefit  from,  the  San  Carlos  Reservoir. — Appel- 
lants argue  (Br.  8,  27-28)  that  unless  all  water  flowing 
into  the  reservoir  is  to  be  considered,  the  amount  of  the 
apportionments  they  receive  will  be  subject  to  the  Gov- 
ernment's control.  This  contention  is  predicated  upon 
the  assumption  that  the  United  States  can  allow  the 
entire  natural  flow  of  the  stream  to  pass  through  the 
reservoir  and  thus  prevent  any  water  from  becoming 
stored.  The  argument  ignores  paragraph  4  of  Article 
VIII  which  provides  (Decree  107;  Appendix  26)  : 

That  water  released  at  the  will  of  the  plain- 
tiff and  for  the  purposes  of  the  plaintiff  from 
the  San  Carlos  Reservoir  at  any  time  after  the 
date  of  this  decree  other  than  for  the  proper  irri- 
gation of  80,000  acres  of  land  or  its  equivalent 
in  the  San  Carlos  Project,  shall  be  considered 
as  stored  in  the  San  Carlos  Reservoir  at  and 
after  the  date  of  such  releases,  and  available  as 
a  basis  for  the  above  described  apportionment 
of  the  natural  flow  to  said  defendants  as  it  would 
be  if  such  withdrawals  had  never  been  made. 

Appellants'  argument  also  ignores  the  fact  that  the 
Government's  right  to  divert  natural  flow  water,  like 
the  right  of  any  other  appropriator,  is  limited  to  the 
amount  needed  for  beneficial  use  (Decree  112 ;  Appen- 
dix 39).  Under  the  decree  the  Government  cannot, 
and  of  course  would  not,  allow  water  to  flow  through 
the  reservoir  and  run  to  waste. 

Clearly,  under  the  method  of  apportionment  em- 
ployed by  the  water  commissioner,  the  San  Carlos  Res- 
ervoir inures  in  part  to  the  benefit  of  the  upper  valley 
users.    For  every  acre-foot  of  water  stored  by  the 
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I  nited  States  to  supplement  its  natural  flow  rights,  an 
equal  amount  of  water  is  apportioned  to  the  appellants. 
Such  apportionments  are  in  addition  to  their  rights  to 
draw  upon  the  natural  flow  under  their  priorities  and 
are  in  disregard  of  the  prior  rights  of  the  Government. 

CONCLUSION 

It  is  submitted  that  the  decision  of  the  district  court 
should  be  affirmed. 
Respectfully, 

Norman  M.  Littell, 

Assistcmt  Attorney  General. 
Frank  E.  Flynn, 
United  States  'Attorney,  District  of  Arizona. 
H.  S.  McCluskey, 
Charles  R.  Denny, 
W.  Robert  Koerner, 
Attorneys,  Department  of  Justice. 

Geraint  Humpherys, 

District  Counsel,  United  States 

Indian  Field  Service, 

Of  Counsel. 
September  1940. 
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STATEMENT 

Appellees  statement,  as  it  relates  to  the  issues  on 
this  appeal,  is  approximately  correct.  However,  the 
impression  gained  from  reading  it,  to  one  not  familiar 
with  the  facts,  would  be  that  the  decree  was  such  as 
might  be  rendered  in  the  ordinary  case  based  upon  a 
trial  and  adjudication  of  the  relative  rights  of  the  par- 
ties to  use  the  water  of  the  river.     Such  an  impression 


would  be  misleading  as  to  this  case.  The  entire  decree 
is  the  result  of  a  compromise,  and,  to  be  properly  un- 
derstood, account  must  be  taken  of  the  circumstances 
surrounding  the  parties  at  the  time  the  decree  was 
framed  by  them  and  what  they  were  trying  to  accom- 
plish. There  was  never  anything  in  the  nature  of  a 
trial,  nor  was  this  decree  framed  by  the  court.  It  is 
simply  a  contract  entered  into  between  the  parties  in 
the  form  of  a  decree,  which,  at  the  request  of  the  parties, 
the  court  accepted  and  signed.  This  is  apparent  from 
the  stipulation  entered  into  by  counsel  for  the  respective 
parties  , appearing  on  the  page  immediately  following 
page  113  of  the  decree  (Abs.  Rec.  Vol.  II).  In  that 
stipulation  the  parties  say  that  they  "inform  the  court 
that  they  have  reached  a  settlement  of  the  issues  in  this 
cause  and  have  adjusted  and  settled  their  respective 
claims  as  between  each  other;  that  they  have  set  up  in 
the  within  and  foregoing  decree  the  respective  rights 
of  all  parties  hereto,  and  request  the  court  to  adopt  said 
decree  as  its  finding  *  *  *." 

As  illustrative  of  our  criticism  of  plaintiff's  state- 
ment and  the  impression  created  by  it,  we  call  the  court's 
attention  particularly  to  the  following  statement  ap- 
pearing on  pages  4  and  5  of  appellee's  brief : 

"The  decree  adjudicated  to  the  United  States  ex- 
tensive rights  to  divert  the  natural  flow  of  the  river 
at  points  which  with  one  exception  are  below  the 
reservoir  (Arts.  V,  VI:  Decree  12-105;  Appendix 
2-18).     One  such  right,    decreed    to    the    United 


States  on  behalf  of  the  Pima  Indians  of  the  Gila 
River  Reservation  for  the  irrigation  of  35,000  acres, 
is  of  immemorial  priority  (Art.  VI  (1) :  Decree  86; 
Appendix  8).  It  is,  therefore,  prior  to  all  other 
rights  on  the  river." 

As  a  matter  of  fact,  there  was  no  adjudication  in  the 
ordinary  sense  of  extensive  rights  to  the  United  States. 
There  was  an  agreement  that  the  United  States  might 
exercise  certain  rights  which  was  based  upon  the  cor- 
responding agreement  as  to  certain  rights  of  these  de- 
fendants. Furthermore,  the  statement  that  such  rights 
are  therefore  prior  to  all  other  rights  on  the  river  is 
misleading,  for  the  reason  that  any  prior  rights  con- 
ceded to  the  plaintiff  were  subject  to  corresponding 
rights  on  the  part  of  these  defendants,  including  the 
right  to  disregard  plaintiff's  rights  in  certain  circum- 
stances. 

It  is  also  said  (bottom  page  5  of  plaintiff's  brief) 
that  "the  rights  of  all  parties  to  the  decree  are  adjudi- 
cated and  set  out  in  Article  V."  This  again  is  mislead- 
ing. Article  V  is  the  priority  schedule.  The  rights  of 
the  parties  cannot  be  determined  from  this  article  alone. 
It  merely  establishes  priorities  which  can  be  used  only 
subject  to  the  rights  of  the  various  parties  subsequently 
set  out  in  the  decree. 


ARGUMENT 

Plaintiff's  argument  is  opened  with  the  following 
statement  (Appellee's  Br.,  p.  12) : 

Tn  making  additional  apportionments,  the  Com- 
missioner must  take  into  consideration  only  such 
water  as  flows  into  the  reservoir  and  is  added  to 
the  available  stored  water." 

This  statement  begs  the  real  question  of  the  case. 
What  is  available  stored  water?  In  an  effort  to  bolster 
the  contention  that  available  stored  water  is  only  such 
water  as  runs  into  the  reservoir  and  is  permitted  to  re- 
main there  and  raise  the  level  of  the  lake,  counsel  for 
appellee  assert  that  the  controlling  provision  of  the  de- 
cree is  a  part  of  Paragraph  2,  Article  VIII,  which  they 
quote  on  pages  13  and  14  of  their  brief.  This  quoted 
provision  is  not  in  any  sense  a  controlling  portion  of  the 
decree.  The  controlling  part  of  the  decree  with  respect  to 
this  controversy,  is  the  first  paragraph  of  Article  VIII, 
in  which  it  is  agreed  that  the  Upper  Valley  Users  shall  be 
permitted  to  irrigate  their  lands  to  the  extent  which  said 
lands  have  theretofore  been  irrigated.  What  follows 
that  provision  in  Paragraph  2  is  merely  the  means  of 
carrying  the  controlling  provision  into  effect,  and  must 
be  construed  so  as  to  give  effect  to  the  agreement  of  the 
parties,  which  is  that  the  Upper  Valley  Users  may  use 
the  waters  of  the  stream  in  disregard  of  the  plaintiff's 
rights. 

It  is  further  stated,  on  page  14  of  Appellee's  Brief, 
that  the  provision  in  Paragraph  2  of  Article  VIII  that 


"water  shall  flow  into  said  reservoir  and  shall  be  stored 
there  and  become  added  to  the  available  stored  water  in 
said  reservoir,"  clearly  shows  that  water  must  be  left 
in  the  lake  and  raise  the  level  of  it  in  order  to  entitle  the 
Upper  Valley  Users  to  an  apportionment,  and  that  to 
constitute  an  "accession  or  newly  available  stored  water 
supply"  there  must  be  an  increase  in  the  total  amount 
of  water  left  stored  in  the  reservoir.  It  will  be  noted 
that  there  is  no  provision  in  the  quoted  language,  or 
elsewhere  in  Paragraph  2,  that  the  water  running  into 
the  reservoir  must  be  left  there  so  as  to  raise  the  level 
of  the  lake.  It  simply  provides:  (1)  that  water  must 
flow  into  the  reservoir.  Everyone  must  concede  that 
water  flowing  down  the  river  and  entering  the  reservoir 
does  flow  into  it.  The  next  requirement  (2)  is  that  the 
water  running  in  "shall  be  stored  there."  Clearly  any 
water  running  into  the  reservoir  is  stored  there.  Under 
the  circumstances,  the  identical  water  coming  in  could 
not  be  then  taken  out.  If  water  is  taken  out  at  the  same 
time,  it  is  water  that  has  already  been  stored,  and  not 
the  water  that  is  running  in.  The  incoming  water  goes 
into  storage  and  the  mere  fact  that  an  equivalent  amount 
is  at  the  same  time  taken  out  does  not  prevent  the  in- 
coming water  from  being  stored.  The  last  requirement, 
(3)  that  the  water  coming  in  must  "become  added  to 
the  available  stored  water  in  said  reservoir,"  is  also 
met.  Any  water  running  into  the  reservoir,  when 
its  level  is  above  the  point  of  dead  storage  and  not  run- 
ning over  the  top  of  the  dam,  becomes  added  to  the  wa- 


ter  already  stored  in  the  reservoir.  Had  it  been  intended 
that  only  water  which  raised  the  level  of  the  lake  was  to 
be  considered  as  stored  water,  it  would  have  been  a  sim- 
ple matter  to  have  so  stated,  and  the  quoted  language, 
on  page  15  Appellee's  brief,  would  have  read: 

Water  shall  flow  into  said  reservoir  and  shall  be 
stored  there  and  become  added  to  the  available 
stored  water  in  said  reservoir  so  as  to  raise  the  level 
of  the  zvater  in  the  reservoir. 

If  Appellee's  contention  in  this  respect  is  correct, 
the  Lower  Valley  Users,  including  the  plaintiff,  would 
be  entitled  to  take  all  of  the  water  running  into  the  res- 
ervoir as  quickly  as  it  came  in,  and  prevent  a  rise  of  the 
lake  level  and  a  consequent  apportionment  to  the  Upper 
Valley  Users,  so  long  as  what  they  took  was  not  in  ex- 
cess of  the  amount  necessary  to  properly  irrigate  80,000 
acres.  At  least  half  of  this  80,000  acres  is  junior  in 
right  to  the  lands  of  the  Upper  Valley  Users.  Such  a 
construction  would  mean  that  the  Upper  Valley  Users 
had  conceded  a  priority,  so  far  as  their  rights  to  appor- 
tionments were  concerned,  to  not  only  the  Indian  lands, 
but  also  to  an  amount  of  White  lands  equal  to  the  entire 
Upper  Valley  project.  It  is  not  conceivable  that  this 
could  have  been  intended.  Throughout  Article  VIII 
of  the  decree,  in  numerous  instances  it  is  provided  that 
the  Upper  Valley  Users  may  divert  the  water  in  "disre- 
gard" of  the  rights  of  plaintiff.  Nowhere  in  the  decree  is 
plaintiff  or  any  other  party  authorized  to  disregard  the 
rights  of  the  Upper  Valley  Users. 


Appellee  further  argues  (page  14,  Appellee's  Br.) 
that  "there  is  no  foundation  for  appellant's  contention 
that  all  water  which  flows  into  the  reservoir  is  to  be  made 
the  basis  of  additional  apportionments."  In  support  of 
this  statement,  authorities  are  cited  to  the  effect  that 
water  which  flows  into  a  reservoir  constructed  in  the 
channel  of  a  stream  does  not  necessarily  become  stored 
there,  and  that  the  owner  of  the  reservoir  must  allow 
sufficient  natural  flow  to  pass  through  his  reservoir  to 
satisfy  the  prior  rights  of  down-stream  appropriators. 
These  authorities  might  be  correct  as  an  abstract  prop- 
osition of  law,  but  we  are  not  concerned  with  them  here. 
This  case  is  based  upon  the  agreement  of  the  parties  and 
not  upon  what  the  law  would  be  had  no  such  agreement 
been  made.  Here  it  was  agreed  that  the  Upper  Valley 
Users  might  use  the  water  in  disregard  of  plaintiff's 
prior  rights,  and  we  are  consequently  not  concerned  with 
what  the  rights  of  the  parties  might  have  been  had  the 
agreement  not  been  made. 

The  plaintiff  concedes  (page  16  Appellee's  Br.)  that 
it  has  no  right  to  store  water  available  to  it  under  its 
natural  flow  priorities.  This  being  the  law,  we  chal- 
lenge counsel  for  plaintiff  to  point  out  a  single  instance 
wherein,  under  their  construction  of  the  decree,  the  Up- 
per Valley  Users  are  permitted  to  use  water  in  disregard 
of  plaintiff's  rights.  If  the  priority  schedule,  set  up  in 
Article  V  of  the  decree,  is  the  controlling  factor,  and  the 
Upper  Valley  Users  are  entitled  to  use  water  only  in 
accordance  with  the  priorities  therein  set  up,  they  could 


8 

never  use  any  water  so  long  as  the  amount  in  the  stream 
was  not  more  than  sufficient  to  supply  the  needs  of  plain- 
tiff, and  whenever  plaintiff  permitted  its  water  to  be 
stored,  so  as  to  raise  the  level  of  the  reservoir,  the  Upper 
Valley  Users  would  have  the  right  to  use  the  water  on 
their  priorities  without  the  necessity  of  any  provision  in 
the  decree  authorizing  them  to  do  so.  In  other  words, 
under  appellee's  construction,  there  would  never  be  an 
instance  where  the  Upper  Valley  Users  were  using  the 
water  in  "disregard  of  plaintiff's  rights"  and  the  provi- 
sions of  Article  VIII  of  the  decree  would  be  wholly  un- 
necessary. 

In  support  of  the  argument  made  on  pages  16,  17 
and  18  of  Appellee's  brief,  to  the  effect  that  Article  V  is 
the  controlling  factor  in  the  decree,  and  that  plaintiff 
has  a  right  to  satisfy  its  priorities  out  of  the  natural 
flow  of  the  stream,  rather  than  out  of  stored  water,  a 
portion  of  Article  VI  of  the  decree  is  quoted  (page  17 
of  the  brief),  which  relates  to  the  diversion  of  the  water 
by  plaintiff  at  the  Ashurst-Hayden  and  Sacaton  diver- 
sion dams.  The  quoted  portion  states  that  the  water 
diverted  there  shall  be  for  the  supplementation  of  the 
amounts  available  at  such  dams  from  the  natural  flow 
of  the  stream.  In  order  to  explain  this  language,  it  is 
called  to  the  court's  attention  that  a  large  amount  of 
water  comes  into  the  river  below  the  dam  from  tribu- 
taries, namely,  the  San  Pedro  River  and  Arivaipa 
Creek  and  other  tributaries,  which  water  is  diverted  by 
plaintiff  at  the  Ashurst-Hayden  and  Sacaton  diversion 


dams.  Of  course,  this  water,  which  has  never  been  in 
the  Coolidge  Reservoir,  is  natural  flow  water  and  the 
reference  made  to  the  "natural  stream  flow"  in  this  por- 
tion of  the  decree  clearly  has  reference  to  this  water 
coming  into  the  river  below  the  Coolidge  Dam  and  above 
the  diversion  dams. 

A  similar  reference  is  made  (page  18  of  the  brief) 
to  a  portion  of  Article  X  of  the  decree,  which  is  quoted. 
This  language  has  reference  to  the  water  diverted  by 
Anderson,  Herring  and  Glasspie.  Their  rights  must, 
of  course,  be  measured  by  the  natural  flow  of  the  stream 
since  they  would  not  have  the  right  to  share  in  stored 
water  belonging  to  the  plaintiff.  However,  it  is  signifi- 
cant that  a  means  of  determining  what  is  the  natural 
flow  at  the  point  of  their  diversion  is  set  up  in  the  decree 
in  connection  with  the  rights  of  those  defendants,  and  it 
is  the  only  place  in  the  decree  where  an  attempt  is  made 
to  define  the  natural  flow.  The  reason  is  apparent.  It 
is  because  the  plaintiff  is  not  satisfying  its  rights  out  of 
the  natural  flow,  in  so  far  as  the  waters  coming  from 
the  Coolidge  Reservoir  are  concerned,  and  hence  there 
is  no  necessity  of  a  definition  with  respect  to  those  rights 
of  plaintiff. 

The  necessity  for  Article  VIII  of  the  decree  and  the 
reasons  why  it  must  be  construed  as  we  contend  are  ap- 
parent when  the  circumstances  surrounding  the  fram- 
ing of  the  decree  are  considered.  This  litigation  had 
been  pending  a  long  time  before  the  agreement  resulting 
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in  the  decree  was  reached.  Plaintiff  had  been  contend- 
ing, on  behalf  of  the  Indians,  that  it  had  prior  rights  to 
the  water  for  an  extensive  area.  These  defendants  were 
contending  that  they  had  used  the  water  uninterruptedly 
for  more  than  fifty  years,  and  that  the  Indians  had  no 
rights  superior  to  their  own.  There  was  never  an  ad- 
judication and  decision  on  these  respective  contentions. 
Further,  at  that  time  the  government  had  an  agreement 
with  the  White  settlers  in  the  Lower  Valley,  most  of 
whose  rights  were  conceded  to  be  junior  to  the  rights  of 
the  Upper  Valley  Users,  whereby  they  were  dividing 
the  waters  with  the  White  settlers.  It  is  apparent, 
therefore,  that  a  decree  could  never  have  been  rendered 
without  the  consent  of  all  the  parties,  permitting  the  gov- 
ernment to  carry  that  agreement  into  effect.  What  the 
parties  did  was  to  follow  the  direction  of  the  Secretary 
of  the  Interior  and  arrive  at  an  agreement  whereby  the 
Upper  Valley  Users  could  continue  to  use  the  water  to 
the  extent  they  had  theretofore  used  it.  Such  an  agree- 
ment was  made  and  is  now  before  the  court  in  the  form  of 
this  decree.  As  we  have  repeatedly  pointed  out,  the  agree- 
ment cannot  be  put  into  effect  except  under  the  construc- 
tion contended  for  by  appellants.  Appellee's  counsel 
assert,  however,  (p.  20  Appellee's  Br.)  that  if  our  con- 
tention is  correct,  the  United  States  would  have  gained 
nothing  through  its  years  of  effort  and  large  expendi- 
tures of  money  through  its  years  of  effort  and  large  ex- 
penditures of  money  devoted  to  securing  the  decree. 
It  is  obvious  that  this  is  a  misstatement.    As  a  result  of 
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the  decree,  the  plaitifT  obtained,  among  other,  the  fol- 
lowing benefits,  which  could  not  have  been  obtained  in 
any  other  manner : 

1.  The  Upper  Valley  Users  conceded  priority  to 
some  39,000  acres  of  Indian  and  White  lands,  a  large 
part  of  which  could  never  have  been  established  upon  a 
trial  of  the  merits. 

2.  The  Upper  Valley  Users  limited  themselves  to 
the  use  of  6  acre  feet  per  year  on  each  acre  of  their  land, 
although  they  then  had  an  adjudicated  right  to  use  9 
acre  feet. 

3.  The  Upper  Valley  Users  limited  themselves  to 
a  total  consumptive  use  of  water  for  their  entire  project 
not  to  exceed  120,000  acre  feet  per  year. 

4.  The  government  was  permitted  to  carry  out  the 
Landowners'  Agreement  entered  into  with  White  set- 
tlers in  the  Lower  Valley  having  rights  junior  to  the 
Upper  Valley  Users,  as  set  forth  in  Article  VI  of  the 
decree. 

5  Under  the  provisions  of  the  decree,  as  agreed  to, 
the  Upper  Valley  Users  can  never  receive  an  apportion- 
ment of  water  for  their  lands  until  an  equivalent  amount 
has  run  into  the  reservoir  for  the  use  of  the  plaintiff  and 
the  Lower  Valley  lands,  and  even  then  and  after  an  ap- 
portionment has  been  made,  the  Upper  Valley  Users  can 
only  get  it  in  the  event  it  is  available  in  the  stream. 

6.  The  Upper  Valley  Users  limited  their  project 
to  its  size  as  o  f  1924. 
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Counsel  for  Appellee  further  state  (page  20  Ap- 
pellee's Br.)  :  "Nor  can  any  cogent  reason  be  given 
why  the  decree  should  describe  the  priorities  of  the 
United  States  so  fully  as  it  does  in  Articles  V  and 
VI,  if  in  fact  they  were  null."  We  do  not  now,  nor 
never  have  contended  that  the  priority  schedule  was 
null.  However,  in  considering  the  purpose  of  that  sched- 
ule in  this  decree,  it  must  be  remembered  that  this  is  an 
agreement  as  to  the  relative  rights  and  priorities  of  the 
various  individuals  made  parties  to  the  decree.  It  is  not 
simply  a  controversy  between  the  Indian  lands,  on  the 
one  hand,  and  the  Upper  Valley  Users,  as  a  group,  on 
the  other.  A  priority  schedule  was  essential  in  order  to 
set  down  and  identify  the  individual  rights  of  all  the 
various  defendants,  as  between  themselves,  as  well  as 
identifying  the  rights  of  the  government  on  the  one  hand, 
and  the  Upper  Valley  Users  on  the  other.  There  was  a 
further  reason  for  having  the  priority  schedule  in  that 
all  of  the  users  of  water  on  the  river  were  not  made 
parties  to  this  action,  and  it  was  essential  that  steps  be 
taken  to  identify  and  preserve  the  rights  of  each  indi- 
vidual litigant  as  against  others  who  were  not  parties 
to  the  decree. 

Appellee  further  takes  the  position  that  Article  VIII, 
IX  and  X  of  the  decree  are  of  a  different  nature  than  the 
balance  of  it,  those  articles  being  what  they  term  "con- 
sensual arrangements."  We  concede  that  these  articles 
are  consensual,  but  they  are  no  different  in  their  nature 
from  any  other  portion  of  the  decree.    The  entire  decree 


13 

was  a  consensual  arrangement.    This  is  obvious  from  the 
preamble  of  the  decree  and  the  stipulation  following  it. 

We  cannot  agree  with  the  statement  of  counsel  for 
Appellee  (p.  21  Appellee's  Br.)  "that  the  terms  of  the 
compromise  are  set  out  in  paragraphs  2  to  5"  and  that 
the  first  paragraph  of  Article  VIII  is  in  the  nature  of  a 
preamble.  The  first  paragraph  of  the  article  is  the  state- 
ment of  the  agreement  of  the  parties  with  respect  to  the 
right  of  the  Upper  Valley  Users  to  continue  to  use  the 
water  to  the  extent  they  had  theretofore  used  it.  What 
is  set  forth  in  the  subsequent  paragraphs  of  that  article 
is  merely  the  means  and  method  of  carrying  the  agree- 
ment into  effect. 

We  can  see  no  force  to  Appellee's  argument  (pp.  23- 
24  Appellee's  Br.)  to  the  effect  that  the  Upper  Valley 
Users  derive  a  benefit  from  the  San  Carlos  Act,  because 
under  its  construction  the  plaintiff  is  limited  in  its  use 
of  the  natural  flow  of  the  stream  to  an  amount  sufficient 
to  propertly  irrigate  80,000  acres.  If  this  contention  is 
correct,  it  means  that  the  decree  not  only  gave  the  plain- 
tiff prior  rights  to  the  approximately  37,000  acres  of 
Indian  lands,  but  also  to  an  additional  40,000  acres  of 
White  lands,  the  majority  of  which  is  conceded  to  be 
junior  to  the  rights  of  the  Upper  Valley  Users.  Cer- 
tainly no  benefit  comes  to  the  Upper  Valley  Users  from 
this  construction. 

Neither  is  there  any  force  to  the  argument  that  the 
government's  right  to  divert  the   natural   flow   of   the 
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In  the  United  States  District  Court 
for  the  District  of  Arizona 

E-59 
UNITED  STATES  OF  AMERICA, 
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[Title  of  District  Court  and  Cause.] 

AMENDED  COMPLAINT 

1.  The  United  States  of  America,  having  first 
obtained  leave  of  the  Court,  brings  this,  its  Amended 
Bill  of  Complaint  against  the  following  named  de- 
fendants : 

Gila  Valley  Irrigation  District,  et  al : 

Virden  Irrigation  District 

Cosper-Windham  Canal  Company: 
J.  R.  Beavers,  H.  G.  Davidson  (being  the  same 
person  named  in  the  original  complaint  as  E.  G. 
Davidson),  Estate  of  Jasper  Gale,  A.  T.  Layton, 
R.  H.  Lunt,  Arven  Mortensen  (being  the  same  per- 
son named  in  the  original  complaint  as  Arvin  Mor- 
tensen), Peter  Mortensen,  W.  Plune  Tibbets  (being 
the  same  person  named  in  the  original  complaint 
as  P.  Tibbets),  Peter  Wahlin  (being  the  same  per- 
son named  in  the  original  complaint  as  Peter 
Whelin),  Mrs.  T.  M.  Williamson  (being  the  same 
person  named  in  the  original  complaint  as  T.  M. 
Williamson)  ; 

Greenhorn  Ditch  Company;  Shriver  Ditch  Com- 
pany: W.  W.  Lloyd,  Frank  Shriver  (being  the  same 
person  named  in  the  original  complaint  as  John 
Shrivers),  W.  F.  Shriver; 

Sunset  Canal  Company: 
Plorentino  Billaba,  C.  M.  Brooks,  R,  W.  Brooks, 
S.  A.  Brown,  J.  E.  Cardon,  Byron  Echols,  M.  B. 
Echols,  W.  P.  Foster,  Trivio  Gonzales,  H.  Grady, 
M.  L.  Harris  (being  the  same  person  named  in  the 
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original  complaint  as  M.  F.  Harris),  C.  F.  Houli- 
han (being  [508]  the  same  person  named  in  the 
original  complaint  as  C.  F.  Houhilan,  M.  J.  Jensen, 
J.  B.  Johns,  R,  T.  Johns,  Delbert  Johnson  (being 
the  same  person  named  in  the  original  complaint 
as  D.  Johnson),  D.  L.  Johnson,  F.  W.  Jones,  John 
B.  Jones,  Mary  Jane  Jones,  Parley  P.  Jones  (being 
the  same  person  named  in  the  original  complaint 
as  Perley  P.  Jones),  T.  V.  Jones,  Willard  E.  Jones 
(being  the  same  person  named  in  the  original  com- 
plaint as  Willard  L.  Jones),  Anna  H.  Lunt,  G.  V. 
Lunt,  P.  L.  Lunt,  M.  J.  McClaren,  Orson  A.  Mer- 
rill (being  the  same  person  named  in  the  original 
complaint  as  Orson  Merrill),  Fenley  F.  Merrill, 
Hans  Mortensen,  Hiram  K.  Mortensen,  Joseph  A. 
Mortensen,  Mrs.  J.  O.  Pace,  E.  C.  Payne,  G.  O. 
Payne,  Junius  E.  Payne,  Leslie  B.  Payne  (being 
the  same  person  named  in  the  original  complaint 
as  L.  Payne),  H.  M.  Payne  (being  the  same  person 
named  in  the  original  complaint  as  H.  N.  Payne), 
R.  Richardson,  Henry  L.  Smith,  B.  Y.  Whipple 
(being  the  same  person  named  in  the  original  com- 
plaint as  D.  Y.  Whipple). 

(The  complaint  in  paragraph  I,  in  addition 
to  the  foregoing,  named  as  defendants  some  40 
canal  or  ditch  companies  and  irrigation  districts 
and  approximately  1500  defendants,  comprising 
municipal  corporations,  school  districts,  corpo- 
rations and  persons,  residents  of  Arizona  and 
New  Mexico,  who  are  not  Indians  or  wards  of 
the  United  States  or  represented  by  the  United 
States.) 
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Answer  under  oath  is  hereby  expressly  waived. 

For  its  cause  of  action  the  plaintiff  alleges: 

2.  That  the  jurisdiction  of  this  court  in  this 
suit  depends  upon  the  fact  that  the  United  States 
of  America  is  a  party  thereto. 

3.  That  this  suit  is  brought  by  the  United  States 
for  itself  and  as  Trustee  and  Guardian  for  the 
Pima  and  Apache  Indians,  occupants  and  posses- 
sors of  large  areas  of  land  with  water  rights  ap- 
pertaining thereto  in  the  Gila  River  Indian  Reser- 
vation and  the  San  Carlos  Indian  Reservation,  re- 
spectively, [509]  in  the  State  of  Arizona;  and  is 
instituted  at  the  suggestion  of  the  Secretary  of  the 
Interior  and  by  direction  and  authority  of  the  At- 
torney General. 

4.  (a)  That  the  defendant,  Gila  Valley  Irriga- 
tion District,  is  an  irrigation  district  organized  and 
existing  under  the  laws  of  the  State  of  Arizona, 
havings  its  principal  place  of  business  in  Graham 
County  in  the  District  of  Arizona;  that  the  defend- 
ant, Florence-Casa  Grande  Water  Users'  Associa- 
tion, is  an  association  authorized  under  the  laws 
of  the  State  of  Arizona  to  do  business  in  the  Dis- 
trict of  Arizona,  having.s  its  principal  place  of  busi- 
ness in  the  District  of  Arizona;  that  the  defendant, 
Franklin  Irrigation  District,  is  an  irrigation  dis- 
trict organized  and  existing  under  the  laws  of  the 
Slate  of  Arizona,  having  its  principal  place  of 
business  in  Greenlee  County  in  the  District  of  Ari- 
zona; that  the  defendant,  Virden  Irrigation  Dis- 
trict,  is  an   irrigation   district  now  in  process  of 
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organization   under  and  pursuant  to   Chapter  41, 

and  Session  Laws  of  the  State  of  New  Mexico,  1919, 

and  is  being  organized  and  incorporated  as  a  body 

corporate  and  politic  of  said  State  of  New  Mexico. 
******* 

(c)  That  certain  others  of  said  defendants,  to- 
wit:  *  *  *  Sunset  Canal  Company,  Sunset  Irriga- 
tion Canal  Company  *  *  *  are  corporations  doing 
business  in  Greenlee  County  in  said  District  of 
Arizona. 


*  * 


(f)  That  certain  others  of  said  defendants,  to- 
wit:  Cosper- Windham  Canal  Company,  Franklin 
Canal  Company,  Greenhorn  Ditch  Company,  Nich- 
ols and  Company,  Sunset  Canal  Company,  and 
Valley  Canal  Company  are  corporations  doing  busi- 
ness in  the  District  of  New  Mexico,  County  of 
Hidalgo.  *  *  * 

5.  That  the  Pima  Indians,  from  time  immemo- 
rial until  the  first  reservation  was  made  for  them 
by  the  United  States,  as  hereinafter  described,  oc- 
cupied and  possessed  a  large  area  of  land  on  [510] 
the  Gila  River  in  the  State  and  District  of  Arizona, 
which  area  included  the  lands  now  embraced  in  the 
Gila  River  Indian  Reservation.  When  the  first 
White  Men  visited  that  region,  they  found  these 
Indians  irrigating  from  the  Gila  River  extensive 
areas  of  said  land,  and  raising  large  crops  thereon. 
These  Indians  then  numbered  about  as  many  per- 
sons as  they  do  to-day,  which  is  approximately 
5,000.    They  claimed  a  larger  area  along  the  Gila 
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.River  than  that  now  embraced  in  their  reservation, 
but  later  agreed  with  the  United  States  to  accept 
their  present  bounda/res.  The  land  they  occupied, 
including  those  comprising  their  present  reservation, 
are  arid  and  to  produce  crops  require  irrigation. 
The  Indians  at  all  times  have  held  and  now  hold, 
under  the  Indian  title  of  occupancy  and  possession, 
the  lands  now  comprising  the  said  reservation. 

6.  The  Gila  River  is  an  innavigable  stream  which 
flows  through  the  said  reservation  from  east  to 
west.  With  the  lands  of  said  reservation,  the  Pima 
Indians  also  did  and  do  occupy  and  possess  to  a 
large  extent  the  usufruct  of  the  waters  of  the  Gila 
River,  and  with  said  waters  at  all  times  have  irri- 
gated large  areas  of  said  lands.  The  waters  thus 
possessed  by  said  Indians  are  a  quantity  sufficient 
to  irrigate  the  lands  subsequently  allotted  to  them 
as  irrigable  allotments,  said  allotments  being  made 
to  individuals  among  said  Indians  and  amount  to 
49,896  acres;  and  also  enough  water  to  irrigate 
such  parts  of  said  reservation  as  have  come  to  be 
used  for  a  school  farm,  agricultural  experiment 
station,  and  for  other  administrative  purposes.  The 
areas  of  this  latter  character  comprise  approxi- 
mately 650  acres.  The  waters  so  occupied  amount 
to  632  second-feet  running  continuously  through- 
out the  year,  but  with  a  limitation  for  each  year 
of  252,730  acre-feet  of  water.  Such  waters,  to  the 
extent  that  they  have  been  used  thus  far  for  irriga- 
tion, have  been  diverted  through  numerous  canals 
having  their  headings  within  said  reservation,  and 
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they  are  now  to  be  diverted  through  the  same 
canals,  and  also  by  [511]  means  of  the  Ashurst- 
Hayden  dam,  situate  about  ten  miles  above  the  town 
of  Florence,  Arizona,  and  the  Sacaton  dam,  situate 
on  said  reservation.  The  priority  of  the  rights  of 
said  Indians  and  of  the  United  States  to  said 
waters  is  of  immemorial  date. 

7.  The  United  States,  on  its  acquisition  from 
Mexico  (by  the  Treaty  of  Guadlupe-Hidalgo  and 
the  Gadsden  Purchase)  of  the  territory  within 
which  are  the  lands  occupied  by  the  Pima  Indians 
(and  also  those  occupied  by  the  Apache  Indians, 
rights  concerning  which  are  hereinafter  described), 
became  and  ever  since  has  remained  the  guardian 
of  the  Indian  inhabitants,  including  the  said  Pimas 
and  Apaches,  and  became  the  owner  of  the  soil  of 
said  territory  (with  the  exception  of  that  contained 
in  certain  Spanish  and  Mexican  grants  theretofore 
made,  but  not  relevent  here).  The  title  of  the 
United  States  to  the  lands  thus  acquired  from 
Mexico  also  as  just  stated  was  encumbered  by  the 
aforesaid  title  of  occupancy  and  possession  of  the 
Pima  Indians  and  by  a  like  title  of  the  Apache  In- 
dians. The  United  States,  upon  such  acquisition, 
furthermore  became  the  full  sovereign  of  said  ter- 
ritory, having  both  national  and  municipal  or  state 
sovereignty;  and  it  had  plenary  power  over  said 
lands  and  waters. 

(a)  Thereafter,  the  United  States,  by  a  series 
of  Acts  of  Congress,  proclamations  and  executive 
orders,  including  the  following:  Act  of  February 


United  States  of  America,  et  al.  9 

28,  1859  (11  Stat.  501)  ;  Executive  Orders  of  date 
August  31,  1876,  January  10,  1879,  June  14,  1879; 
May  5,  1882;  November  15,  1883;  May  2,  1911;  July 
31,  1911;  December  16,  1911;  June  2,  1913;  August 
27,  1914;  March  18,  1915;  and  July  19,  1915,  recog- 
nized that  the  lands  and  waters  above  described 
belonged  to  the  Pima  Indians  under  their  title  of 
occupancy  and  possession,  and  confirmed  and  made 
more  secure  those  rights  as  far  as  they  covered  or 
related  to  said  reservation,  and  reserved  for  said 
Indians  the  lands  and  water  rights  comprised  in 
or  connected  with  the  Gila  River  Indian  [512] 
Reservation.  The  lands  in  said  reservation  are  sit- 
uate in  the  Counties  of  Pinal  and  Maricopa,  and 
comprise  about  375,422  acres.  The  reservations  thus 
made  have  been  approved,  ratified,  confirmed,  and 
recognized,  and  the  purposes  connected  with  them 
have  been  carried  out  by  numerous  Acts  of  Con- 
gress and  proclamations  and  executive  orders.  Fur- 
thermore, the  United  States,  ever  since  said  Gila 
River  Indian  Reservation  was  established,  has  main- 
tained thereon  extensive  schools,  administrative 
offices  and  other  facilities  for  carrying  out  the  Fed- 
eral Indian  policy  and  for  educating  the  Indians 
of  said  reservation  and  helping  them  to  acquire  the 
habits  of  civilized  life. 

(b)  The  water  rights  reserved  in  connection 
with  the  reservation  of  said  land  for  the  Pima 
Indians  are  alleged  to  be  the  following  to-wit:  So 
much  of  the  waters  of  the  Gila  River  as  should  he 
needed   to   cany  out   the   purposes  of  the   United 


10  R.  W.  Brooks,  et  al.  vs. 

States  in  recognizing  and  in  making  said  reserva- 
tion of  lands,  and  also  in  accomplishing  the  civili- 
zation and  bringing  about  the  prosperity  of  said 
Indians.  The  said  rights  amount  to  the  same  quan- 
tities of  water  as  stated  in  the  foregoing  article  6, 
to-wit:  632  second-feet  of  the  waters  of  said  Gila 
River  running  continuously  throughout  the  year 
but  with  a  limitation  for  each  year  of  252,730  acre- 
feet  of  water.  Said  rights  have  an  immemorial  pri- 
ority as  set  forth  in  Paragraph  6  as  well  as  of  the 
date  of  said  first  reservation,  which  was  February 
28,  1859. 

8.  The  Pima  Indians,  from  the  time  of  the  first 
knowledge  of  white  men  concerning  them,  and  pre- 
vious thereto,  and  before  any  appropriations  or  uses 
of  waters  of  the  Gila  River  by  White  Men,  and 
until  and  including  the  present  time,  have  irrigated 
with  the  waters  of  that  river  large  areas  of  the 
lands  now  included  in  their  said  reservation  and 
allotments,  and  cultivated  crops  upon  them,  through 
various  canals  and  ditches,  many  of  [513]  which 
ditches  are,  and  even  in  ancient  times  were,  of 
large  size.  The  lands  so  irrigated,  as  shown  by  sur- 
veys made  in  recent  years  of  present  and  past 
cultivated  areas,  amount  to  not  leses  than  28,000 
acres. 

(a)  The  United  States,  therefore,  is  entitled  to 
and  claims  on  account  of  said  Indians,  as  mere  ap- 
propriates with  an  immemorial  priority,  the  use 
of  350  second-feet  of  water,  continuous  flow,  from 
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said  river,  with  a  yearly  limitation  of  one  hun- 
dred forty  thousand  (140,000)  acre-feet. 

9.  The  Apache  Indians,  at  a  long-  time  antedat- 
ing the  acquisition  by  the  United  States  of  the 
lands  ceded  as  aforesaid  by  Mexico,  occupied  and 
possessed  and  owned,  under  the  Indian  title  of 
occupancy  and  possession,  subject  only  to  what- 
ever rights  of  a  like  nature  their  neighbors  and 
enemies,  the  Pima  Indians,  had,  a  large  area  which 
included  that  now  reserved  to  them  by  the  establish- 
ment of  their  reservation  known  as  the  San  Carlos 
Indian  Reservation.  This  reservation  is  comprised 
of  one  million,  eight  hundred  thirty-four  thousand, 
two  hundred  forty  (1,834,240)  acres,  and  is  situate 
in  Gila  and  Graham  Counties,  in  the  state  and  Dis- 
trict of  Arizona. 

(a)  The  said  Apache  Indians  were  hunting  and 
war-making  Indians,  and  were  confined  in  the 
above-described  area,  which  was  smaller  than  that 
over  which  they  formerly  roamed  and  which  they 
formerly  claimed;  said  confinement  was  the  result 
of  wars  and  agreements,  and  the  said  reservation 
was  made  pursuant  to  the  policy  of  the  United 
States  with  regard  to  said  Apache  and  other  In- 
dians, of  inducing  them  or  compelling  them  to  con- 
fine themselves  to  definite  areas  and  of  teaching 
them  through  agriculture  and  otherwise,  to  adopt 
the  ways  of  civilized  life.  The  aforesaid  reserva- 
tion for  said  Apache  Indians  was  made  as  an  addi- 
tion to  the  White  Mountain  Reservation  theretofore 
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established,   and  the   proclamations  and  executive 
orders  creating  it  include  the  following  dates: 

December  14,  1872;  August  5,  1873;  July  21, 

1872;    October    30,    1876;    January    26,    1877; 

March  31,  1877;  December  22,  1902;  February 

17,  1912.  [514] 

(b)     The  Apache  Indians  above-mentioned,  with 
other  Indians  admitted  to  share  their  rights  with 
them,  number  some  twenty-six  hundred  (2600)  per- 
sons, some  five  hundred  (500)   of  whom  live  upon 
the  Gila  River  proper,  while  the  rest  live  upon  the 
San  Carlos  River.    These  Indians  are  entitled  by 
their  rights   of  occupancy  and  possession  and  on 
account  of  the  reservations  thus  made,  to  sufficient 
water  for  the  irrigation  of  the  lands  deemed  neces- 
sary for  them  to  irrigate  from  the  Gila  River,  ex- 
cluding the  San  Carlos  River,  three  thousand  (3000) 
acres  of  land,  which  lands  are  of  a  good  agricultural 
character   and   are   susceptible   of   irrigation   from 
said  stream  and  require  irrigation  to  make  them 
capable  of  producing  crops.    The  amount  of  water 
to  which  the  United  States  and  the  said  Indians 
are   entitled,   on  said  account,   is  371/o  second-feet 
of  continuous  flow,  with  a  limitation  of  fifteen  thou- 
sand  (15,000)   acre-feet  per  year.    The  said  water 
rights  has  a  priority,  antedating  all  priorities  of 
white  persons  and  as  of  the  date  when  the  Apache 
Indians  first  came  to  occupy  said  territory,  which 
was  before  the  United  States  or  Mexico  acquired 
sovereignty  thereof,  as  well  as  a  priority  as  of  the 
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date  of  said  first  reservation,  which  was  December 
14,  1872.  Said  reservation  was  made  at  a  time 
when  the  United  States  had  both  national  and 
municipal  sovereignty  and  plenary  power  with  re- 
gard to  the  disposition  of  said  lands  and  waters. 

10.  The  Indians  of  said  San  Carlos  Reservation 
irrigated  with  the  waters  of  the  Gila  River,  exclu- 
sive of  the  waters  of  the  San  Carlos  River,  through 
a  number  of  ditches  on  their  reservation  aforesaid, 
from  the  year  1873  to  the  year  1900,  and  since,  be- 
ginning with  100  acres  and  increasing  to  2,500  acres 
of  land  in  the  year  1900,  and  on  account  thereof 
the  United  States  is  entitled,  as  a  mere  appropri- 
ator,  to  32  second-feet  of  water,  continuous  flow, 
with  a  limitation  of  12,800  acre-feet  of  water  per 
annum,  with  priorities  as  of  the  dates  of  original 
and  increased  irrigation,  and  all  prior  to  the  year 
1901.  [515]  # 

11.  From  the  time  of  the  first  establishment  of 
the  Gila  River  Indian  Reservation  as  aforesaid, 
until  the  passage  of  the  Act  of  Congress  of  May 
18,  1916,  described  in  the  next  Article  hereof,  the 
United  States,  in  carrying  out  its  policy  with  regard 
to  the  Indians  of  said  reservation,  did  many  things 
on  and  connected  with  said  reservation  to  aid  said 
Indians  in  irrigating  their  lands,  and  was  supported 
therein  by  the  individual  and  group  efforts  of  the 
Indians  themselves.  Among  said  things  have  been 
the  improvements  of  old  Indian  canals  and  the  con- 
struction of  new  ones,  including  the  building  of  the 
new  San  Tan  Canal  on  the  north  side  of  the  said 
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river,  through  the  Reclamation  Service,  in  1906,  at 
an  approximate  cost  of  Five  Hundred  Thousand 
($500,000.00)  Dollars;  the  construction  of  the  Saca- 
ton  Dam,  which  is  just  now  being  completed  at  a 
cost  of  approximatetly  Seven  Hundred  Thousand 
($700,000.00)  Dollars;  the  improvement  of  the  Little 
Gila  Canal  with  laterals  therefrom,  a  work  accom- 
plished under  a  number  of  subordinate  projects, 
among  which  are  the  Little  Gila  and  Island  Proj- 
ects, under  which  was  expended  approximately 
Seventeen  Thousand  ($17,000.00)  Dollars,  and  the 
Casa  Blanca  Canal  Project,  under  which  was  ex- 
pended about  Twenty-five  Thousand  ($25,000)  Dol- 
lars. The  LTnited  States  duly  pos^d  and  recorded 
Notices  of  Appropriation  in  respect  to  each  of  said 
enterprises  in  conformity  with  State  law.  The  work 
under  said  Projects  has  been  and  is  being  diligently 
prosecuted;  the  acts  done  under  them  have  been 
for  the  purpose  of  irrigating  all  of  the  aforesaid 
allotments  of  the  Indians  of  said  reservation,  or 
allotments  which  may  be  substituted  therefor,  ex- 
cept possibly  a  comparatively  small  number  of  such 
allotments  comprising  not  more  than  1,300  acres 
which  can  be  irrigated  best  with  water  from  the 
Salt  River.  Said  acts  were  also  for  the  purpose  of 
irrigating  the  lands  on  said  reservation  utilized  by 
the  Government  for  administrative  and  agricul- 
tural experiment  station  purposes.  Said  areas  ag- 
gregate approximately  650  acres.  [516] 

(a)     The  aforesaid  activities  of  the  United  States 
were  undertaken  and  carried  out  in  furtherance  of 
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the  Indian  occupancy  and  reservation  rights  here- 
inbefore set  forth,  and  have  been  prosecuted  with 
diligence.  Said  activities  entitle  the  plaintiff  to 
water  rights  and  priorities  as  aforesaid  of  im- 
memorial date  as  well  as  of  the  date  of  said  first 
reservation,  and  as  mere  appropriations  as  of  the 
dates  of  the  posing  of  said  Notices  and  the  doing 
of  said  acts. 

12.  Under  the  Act  of  Congress  of  May  18,  1916, 
heretofore  referred  to,  the  United  States,  through 
the  Secretary  of  the  Interior,  promptly  settled  wa- 
ter rights  between  all  but  a  few  of  the  White  land- 
owners and  water  users  of  the  Florence-Casa  Grande 
Valley  and  the  United  States  on  account  of  the  Pima 
Indians,  and  undertook  and  established  the  Flor- 
ence-Casa Grande  Project. 

(a)  The  United  States,  in  furtherance  of  said 
Project,  supplementary  to  other  rights  therefor 
hereinabove  set  out,  on  May  22,  1916,  duly  gave 
notice  of  appropriation  and  reservation  of  waters 
of  the  Gila  River  for  said  Project  by  posting  a 
notice  at  the  site  of  the  dam  named  below,  and  re- 
cording the  same,  and  otherwise.  The  amount  of 
water  claimed  under  said  notice  was  2,000  second- 
feet. 

(b)  That  Project  contemplates  the  irrigation  of 
at  least  62,000  acres  of  land,  with  the  idea  that 
approximately  35,000  acres  shall  be  Indian  lands 
embraced  in  the  allotments  aforesaid  and  including 
the  said  administrative  lands,  and  27,000  acres  of 
White  lands  in  the  Florence-Casa  Grande  Valley. 
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The  work  in  connection  with  said  Project  was 
promptly  begun  and  has  been  diligently  prosecuted 
from  the  time  of  its  inception  under  said  Act  in 
1916  and  from  the  time  of  said  notice,  and  is  now 
being  so  prosecuted.  The  Ashurst  Hayclen  diversion 
dam,  which  is  one  of  the  structures  of  said  Project, 
was  finished  in  the  year  1922,  and  cost  approxi- 
mately Two  Hundred  Fifty  Thousand  ($250,000.00) 
Dollars.  From  that  dam  run  the  canals  of  the 
Project  which  take  the  water  to  the  Indian  and 
White  distributing  systems  thereof.  Sand  canals 
have  largely  been  completed,  and  to  date  have  cost 
approximately  Seven  Hundred  Fifty  Thousand 
($750,000.00)  Dollars,  [517]  and,  together  with  said 
dam,  are  adequate  to  divert  and  in  fact  have  a  ca- 
pacity of  more  than  1,000  second  feet. 

(c)  Certain  White  persons,  owners  of  the  27,000 
acres  of  lands  aforesaid  which  were  taken  into  the 
Casa  Grande  Project,  by  themselves  and  their  pred- 
ecessors in  interest,  by  the  posting  of  notices  under 
the  Territorial  and  State  laws,  by  diligent  con- 
struction of  works,  diversion  and  carriage  of  the 
waters  of  the  Gila  River  to  their  lands  and  appli- 
cation thereof  to  beneficial  use  thereon,  had  ac- 
quired vested  rights  by  appropriation  to  said  waters 
as  of  various  dates  (as  stated  in  the  Lockwood  De- 
cree and  Order  of  the  Secretary  of  the  Interior 
hereinafter  referred  to),  which,  in  the  aggregate, 
with  certain  1915  priorities  given  under  said  Proj- 
ect, amounted  to  337.5  second-feet  with  a  limitation 
of  135,000  acre-feet  per  annum,  and  granted  and  con- 
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veyed  the  same  to  the  United  States  for  use  in  con- 
nection with  said  Project  at  or  about  the  time  of 
the  above-mentioned  settlement  of  rights  therefor. 
Descriptions  of  the  several  tracts  of  land  supplied 
by  the  aforesaid  rights,  and  descriptions  of  said 
rights  and  their  respective  extents  and  the  priorities 
thereof  are  contained  in  the  Order  of  the  Secretary 
of  the  Interior  made  April  22,  1920,  designating  the 
White  lands  to  be  included  in  the  Florence-Casa 
Grande  Project,  and  in  the  original  and  supplemen- 
tal decree  of  the  Superior  Court  of  Pinal  County, 
Arizona,  made  in  the  case  of  Lobb  v.  Avenente,  et 
al.,  and  commonly  called  "the  Lockwood  Decree." 
The  Acres  and  Priorities  fixed  in  said  Order  as 

follows : 
******* 

Total  27,000  acres. 

Descriptions  of  the  several  tracts  of  land  cov- 
ered by  the  aforesaid  rights  are  set  forth  in  the 
Order  of  the  Secretary  of  the  Interior  made  April 
22,  1920,  designating  the  White  lands  to  be  included 
in  the  Florence-Casa  Grande  Project.  [518] 

(d)  Also,  at  that  time,  there  were  conveyed  to 
the  United  States,  in  connection  with  and  for  use 
upon  said  Project,  many  inchoare  water  rights  owned 
by  said  White  persons  and  others  connected  with 
them  and  acquired  in  the  manner  aforesaid.  Said 
rights  include  those  initiated  and  claimed  by  the 
Casa  Grande  Valley  Water  Users'  Association, 
which  Association  partly  constructed  a  large  canal 
which  was  later  purchased  and  taken  over  by  the 
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United  States,  at  a  cost  of  Fifty  Thousand  ($50,- 
000.00)  Dollars,  and  is  now  in  process  of  completion 
by  the  United  States  as  one  of  the  main  canals  of 
said  Project.  Said  Association  spent  in  the  con- 
struction of  said  canal  upwards  of  Eighty  Thousand 
($80,000.00)   Dollars. 

The  United  States  claims,  on  accoimt  of  said  res- 
ervation and  as  a  mere  appropriator,  for  said  Proj- 
ect, 775  second-feet  of  water,  continuous  flow,  with 
a  limitation  of  310,000  acre-feet  per  year,  with  a 
priority  as  of  the  date  of  the  passage  of  said  act, 
which  was  May  18,  1916,  as  well  as  of  the  date  of 
the  posting  of  said  notice,  which  was  May  28,  1916 ; 
and  claims  on  account  of  said  conveyed  vested  rights 
of  White  persons  337.5  second-feet  of  water,  con- 
tinuous flow,  with  a  right  of  storage  in  the  Picacho 
Reservoir,  and  with  a  limitation  of  135,000  acre- 
feet  per  annum,  with  priorities  as  in  said  order 
mentioned. 

13.  The  United  States,  before  the  year  1896, 
and  before  the  passage  of  the  Reclamation  Act 
(Act  of  June  17,  1902,  32  Stat,  388),  made  exami- 
nations of  the  water  resources  of  a  considerable 
part  of  the  United  States,  through  the  Geological 
Survey,  in  anticipation  of  the  adoption  by  the 
United  States  of  the  so-called  Reclamation  Policy. 
Among  the  water  resources  examined  were  those  of 
the  Gila  River,  and  the  fact,  which  even  at  that  time 
had  long  been  known,  was  by  such  examinations 
confirmed,  that  the  so-called  San  Carlos  Reservoir 
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Site  was  the  most  important  site  for  a  reservoir  on 
the  Gila  River,  and  one  of  [519]  the  most  impor- 
tant sites  for  an  irrigation  reservoir  anywhere  in 
the  southwestern  part  of  the  United  States. 

(a)  The  United  States,  by  such  investigations 
and  the  appropriations  of  Congress  authorizing 
and  supporting  them,  initiated  at  that  time,  which 
was  prior  to  1900,  the  so-called  San  Carlos  Project. 
The  site  for  the  dam  and  the  site  for  the  reservoir 
of  said  Project  are  situated  on  the  aforementioned 
San  Carlos  Indian  Reservation,  wThich  Reservation, 
as  before  stated,  was  set  aside  for  the  Apache  In- 
dians on  December  14,  1872.  From  the  earliest  days 
of  the  consideration  of  the  San  Carlos  Project,  the 
United  States  set  apart,  protected  and  reserved  the 
said  dam  and  reservoir  sites  for  the  purposes  of 
said  Project,  and  thenceforward,  by  numerous  Acts 
of  Congress  and  acts  of  the  executive  branch,  re- 
fused to  permit  encroachments  upon  said  sites,  and 
preserved  the  same  for  the  purposes  of  said  Project. 

(b)  The  United  States,  in  further  carrying  out 
the  San  Carlos  Project,  so  constructed  and  organ- 
ized its  Florence-Casa  Grande  Project,  hereinbefore 
described  (all  of  the  lands  of  which  are  expected 
to  be  included  in  the  San  Carlos  Project),  as  to 
make  it  suitable  for  utilization  in  connection  with 
the  San  Carlos  Project.  The  United  States,  in 
still  further  carrying  out  and  protecting  said  San 
Carlos  Project,  and  in  order  to  preserve  from  en- 
croachments the  waters  necessary  therefor,  and  to 
make  the  waters  of  the  Gila  River,  not  theretofore 
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appropriated  by  and  vested  in  others,  available  for 
irrigation  of  the  lands  of  said  Project,  whether  said 
lands  should  be  below  or  above  the  said  proposed 
Coolidge  Reservoir,  reserved,  among*  other  things, 
dam  and  reservoir  sites  upon  the  Gila  River,  by  ex- 
ecutive orders  as  follows :  January  18,  1906 ;  Decem- 
ber 18,  1909;  March  1,  1912;  March  18,  1915;  Feb- 
ruary 1,  1917;  March  21,  1917;  March  15,  1920;  May 
25,  1920;  October  23,  1924;  and  November  22,  1924. 

[520] 

(e)  By  the  Act  of  June  7,  1924,  entitled  "An 
Act  for  the  continuance  of  Construction  Work  on 
the  San  Carlos  Federal  Irrigation  Project  in  Ari- 
zona" (which  is  the  San  Carlos  Project  hereto- 
fore referred  to  (43  Stat.  475,  476)  "and  for  Other 
Purposes",  the  Secretary  of  the  Interior  is  author- 
ized to  construct,  under  a  limit  of  cost  of  Five 
Million,  Five  Hundred  Thousand  ($5,500,000.00) 
Dollars,  a  dam  at  the  said  San  Carlos  reservoir  site, 
and  to  create  said  reservoir;  and  pursuant  to  said 
Act,  work  is  being  diligently  prosecuted  to  com- 
plete said  project. 

(d)  It  is  contemplated  that  said  Project  will 
irrigate:  (1)  the  irrigable  allotments  (each  of 
which  embraces  ten  irrigable  acres)  made  to  the 
Indians  of  the  Gila  River  Indian  Reservation  and 
now  held  by  them  under  trust  patents,  or  any  other 
allotments  which  may  in  individual  cases  be  substi- 
tuted therefor,  together  with  the  administrative 
areas  above  alleged;  (2)  the  27,000  acres  of  White 
lands  now  embraced  in  the  Florence-Casa  Grande 
Project;   (3)    such  a  quantity  of  White  lands  as, 
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with  the  foregoing-  Indian  and  White  lands,  will 
make  up  one  hundred  thousand  acres,  and  (4)  such 
additional  lands  as  it  shall  be  found  feasible  to  ir- 
rigate as  a  part  of  said  Project. 

(e)  The  said  Reservoir,  by  the  Act  of  Congress 
of  June  7,  1924,  (43  Stat,  at  Large,  475,  476),  as 
planned  for  and  being  built,  has  been  named  the 
"Coolidge  Reservoir"  and  will  have  a  capacity  of 
1,285,000  acre-feet  of  water;  and,  in  order  to  give 
proper  service  and  make  economical  use  of  the  water 
resources  of  the  said  Gila  River  and  of  the  resources 
of  said  reservoir,  it  will  have  to  be  filled  and  kept 
filled  by  the  waters  of  said  river  as  often  as  the  yield 
of  said  river  permits,  and  said  waters  as  thus  stored 
are  and  will  be  necessary  for  the  proper  irrigation 
of  the  lands  included  within  said  Project  as  above 
described. 

(f)  The  United  States,  by  undertaking  said  San 
Carlos  Project,  as  aforesaid,  and  by  steps  made  in 
connection  therewith,  has  reserved  and  appropriated 
of  the  waters  of  the  Gila  River  sufficient  water  to 
fill  and  keep  full  said  reservoir,  [521]  as  aforesaid, 
with  a  priority  as  of  not  later  than  the  year  1896. 
The  United  States  has  also,  by  said  acts,  reserved 
and  appropriated  whatever  water,  if  any,  may  be 
necessary  from  the  Gila  River,  to  be  diverted  at  the 
Ashurst-Hayden  dam  and  the  Sacaton  Dam  for  the 
irrigation  of  lands  lying  below  said  points  of  diver- 
sion which  will  be  included  in  said  Project. 

14.  By  reason  of  the  things  hereinabove  set 
forth,  the  United   States  has  reserved  and   appro- 
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priated,  acquired  and  owns,  and  is  entitled  to  use 
for  said  Indian  reservations,  the  Florence-Casa 
Grande  Project  and  the  San  Carlos  Project,  in  the 
waters  of  the  Gila  River,  the  rights  hereabove 
enumerated,  the  same  being  briefly  stated  as  fol- 
lows: 

(a)  632  second-feet  of  water,  with  a  limi- 
tation of  252,730  acre-feet  per  annum,  with  a 
priority  of  immemorial  date,  as  well  as  of  Feb- 
ruary 28,  1859,  and  350  second-feet  with  a 
yearly  limitation  of  140,000  acre-feet  with  a 
priority  of  immemorial  date,  to  be  diverted 
on  the  Gila  River,  but  not  below  the  west  line 
of  the  Gila  River  Indian  Reservation,  now  re- 
served as  claimed  under  Articles  5,  6,  7,  8,  and 
9  hereof,  the  first  figures  above-named  repre- 
senting the  total  diversion  under  these  priori- 
ties. 

(b)  37%  second-feet  of  water  with  a  limi- 
tation of  15,000  acre-feet  per  annum,  and  32 
second-feet  with  a  yearly  limitation  of  12,000 
acre-feet,  to  be  diverted  by  ditches  serving  the 
San  Carlos  Reservation  lands  or  any  lands 
which  may  be  substituted  therefor,  or  to  be 
stored  as  claimed  in  Articles  9  and  10  hereof, 
with  priorities,  respectively,  as  of  the  year 
1846,  when  the  United  States  obtained  sov- 
ereignty over  that  territory,  as  well  as  of  De- 
cember 14,  1872,  when  said  San  Carlos  Reser- 
vation was  made,  and  as  of  the  [522]  dates 
from   1873  to   1901,   stated  in  Article   10;  the 
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figures  first  above  named  representing  the  total 
diversion  under  these  priorities. 

(c)  775  second-feet  of  water,  with  a  limi- 
tation of  310,000  acre-feet  per  annum,  and 
337.5  second-feet,  with  a  yearly  limitation  of 
135,000  acre-feet,  to  be  diverted  at  the  Ashurst- 
Hayden  dam  and  the  Sacaton  Dam,  and  at  in- 
termediate places  on  said  river,  as  claimed  in 
Article  11  hereof,  with  priorities,  respectively 
of  May  18,  1916,  as  well  as  of  May  22,  1916,  and 
as  in  the  Lockwood  Decree  and  Order  of  the 
Secretary  of  the  Interior  fixed,  as  mentioned  in 
Article  12  hereof;  the  first  above-named  figures 
representing  the  total  diversion  under  the  pri- 
orities. 

(d)  Sufficient  water  to  fill  and  keep  filled 
each  year  the  Coolidge  Reservoir  aforesaid, 
which  has  a  capacity  of  1,285,000  acre-feet, 
with  a  priority  not  later  than  the  year  1896, 
and  water  directly  diverted  from  the  natural 
flow  of  said  Gila  River,  as  claimed  in  Article 
13  hereof. 

15.  Each  of  the  defendants,  except  those  who 
have  by  contracts  devoted  their  water  rights  to  the 
said  Florence-Casa  Grande  Project,  and  the  San 
Carlos  Project,  and  so  are  interested  on  the  side 
of  the  United  States  in  this  action,  as  above  set 
forth,  claims  some  right  to  divert  water  from  the 
Gila  River  as  it  flows  between  a  line  10  miles  east 
of  the  parallel  to  the  dividing  line  between  Arizona 
and  New  Mexico,   and  the  confluence   of  the   Sail 
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River  with  the  Gila  River,  and  after  the  following 
tributaries  of  the  Gila  River,  the  San  Francisco 
River,  the  San  Carlos  River,  the  San  Pedro  River, 
and  the  Santa  Cms  River,  respectively,  have  joined 
the  main  stream,  and  all  but  a  few  of  said  diversions 
being  in  the  [523]  District  of  Arizona;  or  the  said 
defendants  claim  some  right  to  store  the  water  of 
said  river,  or  of  some  tributary  thereof,  either 
within  or  above  the  stretch  of  the  same  as  just 
described.  The  United  States  has  no  knowledge 
or  means  of  knowledge  of  the  exact  nature  of  the 
claims  of  the  defendants  to  rights  in  or  or  the  use 
of  said  water,  but  such  claimed  rights,  so  far  as  the 
United  States  has  knowledge  thereof,  are  numerous, 
intricate  and  various,  and  are  conflicting  with  and 
adverse  to  the  rights  of  the  United  States  as  here- 
inabove set  forth ;  and  the  rights  claimed  by  the  de- 
fendants, if  exercised,  would,  and  when  exercised 
do,  diminish  the  volume  of  water  in  said  river  so 
as  to  deprive  the  United  States  of  the  amount  of 
water  to  which  it  is  entitled. 

(a)  Until  the  rights  of  the  various  claimants, 
parties  hereto,  including  the  United  States,  to  divert 
and  use  the  waters  flowing  in  said  river  within  the 
area  above  defined,  or  to  store  such  water  above, 
with  the  extent,  nature  and  priority  of  such  rights, 
have  been  judicially  determined,  the  United  States 
cannot  properly  protect  its  rights  to  said  waters; 
and  to  protect  them  otherwise  than  is  herein  sought, 
if  they  could  be  so  protected,  would  necessitate  a 
multitude  of  suits. 
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Wherefore  the  United  States  prays: 

First:  That  the  writ  of  subpoena  issue  to  each 
and  all  of  said  defendants,  and  that  they  be  re- 
quired to  answer  this  complaint  and  set  up  fully 
their  claims  to  the  waters  of  said  river  within  the 
areas  above  defined. 

Second:  That  the  Court,  by  its  decree,  determine 
the  rights  of  the  parties  hereto  to  the  waters  of  said 
river  and  its  tributaries  and  the  rights  of  said 
parties  to  divert  water  from  said  river  within  the 
area  aforesaid  and  for  storage  above,  to  the  end 
that  it  may  be  known  how  much  of  said  waters 
[524]  may  be  diverted  from  said  river  by  the  parties 
hereto  and  for  what  purposes,  where,  by  what  means 
of  diversion  and  with  what  priorities. 

Third:  That  the  Court  decree  to  the  United 
States  the  water  rights  hereinabove  set  forth  as 
owned  and  claimed  by  the  United  States,  and  quiet 
its  title  therein,  and  enjoin  said  defendants  and 
each  of  them  from  interfering  therewith,  and  pro- 
vide also  such  means  for  the  carrying  out  of  its 
decree  herein  as  may  be  proper. 

Fourth :  That  the  United  States  recover  its  costs 
herein  and  have  such  other,  further  and  different 
relief  as  to  the  Court  may  seem  just. 

And  Plaintiff  will  ever  pray. 

JOHN  G.  SARGENT, 

The  Attorney  General  of 
the  United  States. 
By    EDWARD  A.  SMITH, 

Special   Assistant    to   the 
Attorney  General. 
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[Title  of  District  Court  and  Cause.] 

ADMISSION  OF  SERVICE  OF  AMENDED 
COMPLAINT,  AND  STIPULATION  EX- 
TENDING TIME  TO  ANSWER  TO  AND 
INCLUDING  THE  5TH  DAY  OF  NOVEM- 
BER, 1928. 

And  come  also,  by  their  Attorneys,  Francis  C. 
Wilson,  A.  R.  Lynch,  and  H.  A.  Elliott, 

Virden  Irrigation  District,  situate,  lying  and  be- 
ing in  Hidalgo  County,  New  Mexico,  and  a  de  facto 
Irrigation  District  under  Chapter  41  of  the  Session 
Laws  of  New  Mexico,  1919,  and  Acts  amendatory 
or  supplemental  thereto ; 

Sunset  Irrigating  Canal  Company,  situate,  lying 
and  being  in  Hidalgo  County,  New  Mexico; 

Valley  Canal  Company,  Moddle  Canal  Company, 
and  Cosper  &  Windham  Canal  Company,  situate, 
lying  and  being  in  part  in  Hidalgo  County,  New 
Mexico ; 

Hans  Anderson,  D.  E.  Barlow,  R.  W.  Brooks, 
Bank  of  Duncan,  J.  R.  Beavers,  Florentino  Bil- 
lalba,  C.  M.  Brooks,  S.  A.  Brown,  J.  L.  Crabtree, 
George  Cosper  Estate,  J.  E.  Cardon,  E.  G.  Da/rd- 
son,  Byron  Echols,  M.  V.  Echols,  W.  F.  Foster, 
Jasper  R.  Gale  Estate,  B.  J.  Gale,  H.  Grady,  Gila 
Ranch,  Trivio  Gonzales,  G.  Lynn  Hatch,  M.  L. 
Harris,  C.  F.  Houlihan,  Mary  J.  Jones,  D.  L.  John- 
son, John  B.  Jones,  G.  W.  Johnson,  F.  W.  Jones, 
M.  J.  Jones,  T.  B.  Jones,  Delbert  Johnson,  M.  J. 
Jensen,  Parley  P.  Jones,  W.  E.  Jones,  R.  T.  Johns, 
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Owen  Lunt,  Anna  H.  Lunt,  A.  T.  Layton,  G.  V. 
Lunt,  [526]  R.  H.  Lunt,  W.  W.  Lloyd,  P.  L.  Lunt, 
M.  J.  McLaren,  E.  A.  Merrill,  Hans  Mortensen, 
T.  S.  Merrill,  F.  F.  Merrill,  O.  A.  Merrill,  Arven 
Mortensen,  Peter  Mortensen,  J.  A.  Mortensen,  J.  A. 
Mitchell,  Hiram  K.  Mortensen,  T.  J.  Nations,  State 
of  New  Mexico,  W.  C.  Packer,  E.  C.  Payne,  G.  O. 
Payne,  C.  Pirtel,  H.  M.  Payne,  Leslie  B.  Payne, 
J.  E.  Payne,  Mrs.  J.  O.  Pace,  H.  Richardson,  M.  E. 
Stewart,  Florence  R.  Swaffc'ord,  W.  F.  Shriver, 
Henry  L.  Smith,  W.  P.  Tippetts,  Peter  Wahline, 
B.  Y.  Whipple,  Mrs.  T.  M.  Williamson,  and/or  the 
successor  in  interest  of  each  of  them; 

Each  of  whom  is  of  the  defendants  named  in  the 
above  entitled  cause  and/or  a  claimant  of  rights, 
to  water  of  the  Gila  River  and  its  tributaries,  ap- 
purtenant to  land  situate  in  Hidalgo  County,  New 
Mexico,  and  included  within  said  Virden  Irriga- 
tion District,  a  de  facto  Irrigation  District,  as 
aforesaid,  and  embraced  within  the  subject  matter 
of  this  suit,  and  is  a  party  in  interest  therein 
whether  named  in  plaintiff's  Amended  Complaint 
or  not. 

And  come  also,  by  their  Attorneys  Francis  C. 
Wilson,  A.  R.  Lynch,  and  H.  A.  Elliott,  Greenhorn 
Ditch  Company,  Shriver  Ditch  Company,  and  Sun- 
set Canal  Company,  named  in  plaintiff's  Amended 
Complaint.  [527] 

And  acknowledge,  as  of  the  5th  day  of  October, 
1928,  service  upon  each  of  them  of  the   Amended 
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Complaint  filed  in  the  above  entitled  cause  on  the 

5  day  of  Dec,  1927. 

FRANCIS  C.  WILSON 

Solicitor  for  the  claimants  of 
lights  to  water  of  the  Gila 
River  and  its  tributaries  ap- 
purtenant to  land  situate  in 
Hidalgo  County,  New  Mex- 
ico, above  named,  and  for 
whom  service  of  plaintiff's 
Amended  Complaint  is  here- 
in accepted. 

A.  R.  LYNCH 
H.  A.  ELLIOTT 

Solicitors  for  the  claimants  of 
rights  to  water  of  the  Gila 
River  and  its  tributaries 
appurtenant  to  land  situate 
in  Greenlee  County,  Ariz- 
ona, and  in  Hidalgo  County, 
New  Mexico,  above  named 
and  for  whom  service  of 
plaintiff's  Amended  Com- 
plaint is  herein  accepted. 

[Endorsed]:  Filed  Oct.  8,  1928.  [528] 
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[Title  of  District  Court  and  Cause.] 

ANSWER  TO  AMENDED  BILL  OF 
COMPLAINT 

Come  now,  *  *  * 

Group  V. 
(Virden  Irrigation  District) 

1.  Virden  Irrigation  District,  an  irrigation  dis- 
trict in  the  course  of  incorporation  under  the  laws 
of  the  State  of  New  Mexico; 

2.  Cosper  Windham  Ditch,  an  un-incorporated 
canal  company: 

J.  R.  Beavers,  R.  W.  Brooks,  George  H.  Cosper, 
Jr.,  Administrator  of  the  Estate  of  George  Cosper, 
Deceased,  E.  G.  Davidson,  R.  H.  Friestone,  O.  C. 
Greenwell,  G.  Lynn  Hatch,  M.  N.  Jensen,  R.  H. 
Lunt,  Randall  Lunt,  Administrator  of  the  Estate  of 
Jasper  Gale,  Deceased,  Peter  Mortensen,  Arven 
Mortensen,  Florence  R.  Swofford,  W.  P.  Tibbets, 
Mrs.  T.  M.  Williamson;  *  *  * 

5.  Sunset  Ditch  Company,  a  corporation: 
M.  M.  Allred,  Hans  Anderson,  Florentino  Bil- 
laba,  C.  M.  Brooks,  R.  W.  Brooks,  S.  A.  Brown, 
J.  E.  Cardon,  Carl  Donaldson,  M.  B.  Echols,  Byron 
Echols,  W.  F.  Foster,  Gila  Ranch  Company,  a  cor- 
poration, Trivio  Gonzales,  H.  Grady,  M.  L.  Harris, 
C.  F.  Houlihan,  R.  T.  Johns,  Delbert  Johnson,  D.  L. 
Johnson,  F.  W.  Jones,  J.  B.  Jones,  Mary  J.  Jones, 
W.  E.  Jones,  Parley  Jones,  T.  V.  Jones,  M.  J. 
Jones,  G.  V.  Lunt,  P.  L.  Lunt,  Anna  Lunt,  W.  J. 
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Mabin,  F.  F.  Merrill,  O.  A.  Merrill,  J.  A.  Mitchell, 
[529]  Hans  Mortensen,  Hiram  K.  Mortensen,  J.  A. 
Mortensen,  M.  J.  McClaren,  E.  C.  Payne,  G.  I. 
Payne,  H.  M.  Payne,  J.  E.  Payne,  Nancy  O.  Pace, 
Leslie  B.  Payne,  Ralph  Richardson,  Orson  Richens, 
Henry  L.  Smith,  School  District  No.  2,  County  of 
Hidalgo,  State  of  New  Mexico,  known  also  as,  Vir- 
den  School,  State  of  New  Mexico,  Peter  Wahline, 
Virden  Ward,  B.  Y.  Whipple;  *  *  * 

And  answering  plaintiff's  Amended  Bill  of  Com- 
plaint, deny,  admit,  and  aver,  as  follows: 

I. 

Answering  paragraph  1  of  said  Amended  Bill  of 
Complaint,  these  defendants, 

Admit  that  plaintiff  brings  said  Amended  Bill 
of  Complaint  against  the  defendants  named  in  said 
paragraph  1  of  said  Amended  Bill  of  Complaint. 

II. 

Answering  paragraph  2  of  said  Amended  Bill  of 
Complaint  these  defendants, 

Admit  that  the  jurisdiction  of  this  Court  in  this 
suit  depends  upon  the  fact  that  the  United  States 
of  America  is  a  party  thereto. 

III. 

Answering  paragraph  3  of  said  Amended  Bill  of 
Complaint,  these  defendants, 

Admit  that  this  suit  was  brought  by  plaintiff 
for  itself  and  as  Trustee  and  Guardian  for  the 
Pima  and  Apache  Indians,  and  that  said  suit  was 
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instituted  at  the  suggestion  of  the  Secretary  of 
the  Interior  by  direction  and  authority  of  the  At- 
torney General  of  plaintiff.  *  *  * 

IV. 

Answering  paragraph  4  of  said  Amended  Bill  of 
Complaint,  these  defendants,  [530] 

Admit  that  Franklin  Irrigation  District  men- 
tioned in  sub-paragrax>h  (a)  of  said  paragraph  4 
of  said  Amended  Bill  of  Complaint,  is  an  Irriga- 
tion District  organized  and  existing  under  the  laws 
of  the  State  of  Arizona,  and  has  its  principal  place 
of  business  in  Greenlee  County  in  the  District  of 
Arizona,  and  that  Virden  Irrigation  District,  men- 
tioned in  said  sub-paragraph  (a),  is  an  Irrigation 
District  now  in  process  of  organization  under  and 
pursuant  to  Chapter  41,  Session  Laws  of  the  State 
of  New  Mexico,  1919,  and  upon  completion  of  such 
organization  will  become  and  continue  to  be  a  body 
corporate  and  politic  of  said  State  of  New  Mexico. 

Admit  that  the  persons,  canal  companies,  cor- 
porations and  associations,  mentioned  in  sub-para- 
graphs (b)  to  (k),  both  inclusive,  of  said  paragraph 
4  of  said  Amended  Bill  of  Complaint,  or  their  suc- 
cessors in  interest  and  for  whom  answer  is  herein 
made,  are  doing  business  either  in  the  County  of 
Greenlee,  District  of  Arizona,  or  in  the  County 
of  Hidalgo,  State  of  New  Mexico,  or  are  residents 
of  either  said  County  of  Greenlee  or  County  of 
Hidalgo.  *  *  * 
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XV. 

Answering  paragraph  15  of  said  Amended  Bill 
of  Complaint,  these  defendants, 

Admit  that  these  defendants  claim  the  right  to 
divert  water  from  the  Gila  River  and  the  right 
to  store  the  water  of  the  Gila  River,  and  each  of 
such  claims  is  adverse  to  the  rights  claimed  by 
plaintiff  in  and  to  the  waters  of  said  Gila  River, 
as  set  forth  in  said  Amended  Bill  of  Complaint. 

Deny  that  said  rights  claimed  by  these  defend- 
ants, if  exercised,  singly  or  conjointly,  would, 
and/or  when  exercised,  singly  or  conjointly,  do 
diminish  the  water  of  said  Gila  River  so  as  to  de- 
prive plaintiff  of  water  to  which  it  is  lawfully 
entitled.  *  *  *  [531] 

5.  As  to  defendant  Sunset  Ditch  Company,  a 
corporation,  and  the  defendants  named  in  para- 
graph (m)  of  this  part  5, 

(a)  That  in  the  year  1874  divers  settlers,  in- 
dividuals, and  citizens  of  the  United  States  entered 
in  and  upon  certain  lands,  being  a  part  of  the  public 
domain  of  the  United  States  in  Sections  31,  32,  and 

33  of  Township  18  South,  Range  21  West,  and  in 
Sections  7,  17,  and  18  of  Township  19  South,  Range 
20  West,  and  in  Sections  2,  11,  12,  and  13  of  Town- 
ship 19  South,  Range  21  West,  New  Mexico  Prin- 
cipal Meridian,  in  the  County  of  Hidalgo  (then 
Grant),  State  (then  Territory)  of  New  Mexico. 
That  thereafter  and  from  year  to  year,  other  set- 
tlers, individuals,  and  citizens  of  the  United  States 
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entered  upon  certain  other  lands  of  said  public 
domain  in  Section  34  of  said  Township  18  South, 
Range  21  West,  and  in  Section  3  of  said  Township 
19  South,  Range  21  West,  in  said  County  and  State. 
That  said  entrymen  settled  upon  said  lands  and 
instituted  the  necessary  proceedings  for  the  ac- 
quisition by  them  of  said  lands  under  the  laws  of 
the  United  States  then  in  force  and  effect,  either 
by  homestead  entries,  desert  land  entries,  or  other- 
wise; that  said  entrymen  and  their  successors  in 
interest  have  complied  fully  with  the  laws  of  the 
United  States  relative  to  the  acquisition  of  such 
lands,  and  have  acquired  and  now  hold  absolute 
title  in  fee  simple  to  such  lands,  whether  by  patent 
or  mesne  conveyance  from  the  original  entrymen 
thereon,  as  hereinafter  particularized  in  paragraph 
(m)  of  this  part  5. 

(b)  That  the  greater  portion  of  said  lands  did 
and  do  comprise  alluvial  flats  of  great  agricultural 
value  susceptible  of  irrigation  with  the  water  of 
the  Gila  River  when  diverted  from  said  River  by 
means  of  the  necessary  canals  and  laterals. 

(c)  That  said  several  entrymen  in  said  year 
1874  selected  a  site  upon  said  Gila  River  for  the 
diversion  therefrom  of  the  water  of  the  Gila  River 
and,  constructed  from  said  site  of  di-  [532]  version, 
canals  and  laterals  and  thereby  and  therethrough 
diverted  to  and  upon  said  lands,  entered  and  settled 
upon  in  said  year,  1874,  as  aforesaid,  the  water  of 
the  Gila  River,  necessary  for  the  irrigation  of  said 
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lands,  and  thereby  intended  to  and  did  appropriate 
the  water  of  the  Gila  River,  necessary  for  the  irri- 
gation of  all  lands  situated  in  said  Sections  and 
susceptible  of  irrigation  with  water  of  the  Gila 
River. 

(d)  That  thereafter  and  on  or  about  the  6th 
day  of  March,  1896,  one  J.  A.  Martin,  a  citizen  of 
the  United  States  and  an  entryman  under  the  lawTs 
of  the  United  States  on  a  portion  of  said  lands  in 
last  mentioned  Sections,  in  furtherance  of  said  orig- 
inal appropriation  of  the  year  1874  and  for  the  use 
and  benefit  of  all  of  said  lands  situated  in  last  men- 
tioned Sections,  appropriated  50,000  cubic  inches, 
or  approximately  21,000  acre  feet  per  annum,  of 
the  water  of  the  Gila  River  to  be  used  for  the  neces- 
sary irrigation  of  said  lands  situated  in  Township 
19  South,  Range  20  West,  and  in  Township  19 
South,  Range  21  West,  New  Mexico  Principal 
Meridian,  and  in  conformity  with  the  laws  applica- 
ble thereto,  posted  a  notice  of  said  appropriation  of 
said  water  and  intention  to  divert  said  water  from 
said  Gila  River  at  a  place  certain  designated  in  said 
notice,  to- wit:  at  a  point  on  said  Gila  River  4 
chains  above  the  line  between  Sections  20  and  21 
of  Township  19  South,  Range  20  West,  New  Mexico 
Principal  Meridian,  County  of  Hidalgo  (then 
Grant),  State  (then  Territory)  of  New  Mexico,  and 
intention  to  construct  and  maintain  a  canal  8  feet 
wide  and  3  feet  deep  from  said  point  of  diversion 
to  and  upon  last  mentioned  lands.  That  said  notice 
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was  so  posted  at  said  point  of  diversion  and  there- 
after on  the  13th  day  of  May,  1896,  filed  for  record 
in  the  office  of  the  County  Clerk  of  Hidalgo  (then 
Grant),  State  (then  Territory)  of  New  Mexico,  and 
placed  of  record  in  Book  32,  Location  Notices,  at 
page  246  thereof,  of  the  official  records  in  the  office 
of  said  County  Clerk.  [533] 

(e)  That  said  Martin  thereafter,  with  due  and 
reasonable  diligence,  commenced,  and  completed, 
the  construction  of  said  canal,  known  as  Sunset 
Canal,  8  feet  in  width  and  3  feet  in  depth  from  said 
point  of  diversion  through  Sections  11  and  7  of 
said  Township  19  South,  Range  20  West,  and 
through  Sections  12,  1,  2,  and  3  of  said  Township 
19  South,  Range  21  West,  and  through  Sections  34, 
33,  32,  and  31  of  Township  18  South,  Range  21 
West,  New  Mexico  Principal  Meridian,  in  said 
County  of  Hidalgo  (then  Grant),  State  (then  Ter- 
ritory) of  New  Mexico,  to  and  upon  said  lands,  it 
being  the  intention  that  said  appropriation  and 
canal  were  sufficient  to  satisfy  the  necessary  irriga- 
tion requirements  of  all  of  said  lands,  and  diverted 
the  water  so  appropriated  through  said  canal  to  and 
upon  a  considerable  portion  of  said  lands  for  the 
cultivation  and  necessary  irrigation  thereof. 

(f )  That  thereafter  and  on  or  about  the  8th  day 
of  Mar.ch,  1896,  one  J.  A.  Martin,  one  C.  Castlio, 
and  one  T.  R.  Pearson,  citizens  of  the  United  States 
and  entrymen  under  the  laws  of  the  United  States 
on  a  portion  of  said  lands  designated  in  paragraph 
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(a)  of  this  part  5  and  for  the  use  and  benefit  of 
lands  situated  in  Sections  2,  3,  11,  and  12  of  Town- 
ship 19  South,  Range  21  "West,  New  Mexico  Princi- 
pal Meridian,  appropriated  300  miner's  inches,  or 
approximately  4,839  acre  feet  per  annum,  of  the 
water  of  the  Gila  River,  and,  in  conformity  with 
the  laws  applicable  thereto,  posted  a  notice  of  said 
appropriation  of  said  water  and  intention  to  divert 
said  water  from  said  Gila  River  at  a  place  certain 
designated  in  said  notice,  to- wit:  the  point  where 
the  Gila  River  crosses  the  North  and  South  center 
line  of  Section  18  of  Township  19  South,  Range  20 
West,  NewT  Mexico  Principal  Meridian,  in  the 
County  of  Hidalgo  (then  Grant),  State  (then  Ter- 
ritory) of  New  Mexico,  and  intention  to  construct 
and  maintain  a  canal  6  feet  in  width  and  2  feet  in 
depth  from  said  point  of  diversion  of  said  water 
to  and  upon  said  lands  in  said  Sections  2,  3,  11,  and 
12  in  last  mentioned  Township  19  South,  Range  21 
West.  That  said  notice  was  posted  at  said  point  of 
diversion  and  thereafter  on  the  17th  day  of  May, 
1898,  filed  for  record  in  the  office  of  the  County 
Clerk  of  said  County  of  Hidalgo  (then  Grant), 
State  (then  Terri-  [534]  tory)  of  New  Mexico,  and 
placed  of  record  in  Book  32,  Location  Notices,  at 
page  623  thereof,  of  the  official  records  in  the  office 
of  said  Comity  Clerk. 

(g)  That  the  said  J.  A.  Martin,  C.  Castlio,  and 
T.  R.  Pearson  thereafter,  with  due  and  reasonable 
diligence,  commenced,  and  completed,  the  construe- 
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tion  of  said  canal,  known  as  M.  P.  Canal,  6  feet  in 
width  and  2  feet  in  depth  from  said  point  of  diver- 
sion through  Section  18  of  Township  19  South, 
Range  20  West,  and  through  Sections  13,  12,  11,  2, 
and  3  of  Township  19  South,  Range  21  West,  New 
Mexico  Principal  Meridian,  in  said  County  of  Hi- 
dalgo (then  Grant),  State  (then  Territory)  of  New- 
Mexico,  to  and  upon  said  lands,  it  being  the  inten- 
tion that  such  appropriation  and  canal  were  suffi- 
cient to  satisfy  the  necessary  irrigation  require- 
ments of  all  of  said  lands  in  said  Sections  2,  3,  11, 
and  12  of  last  mentioned  Township  19  South,  Range 
21  West,  and  diverted  the  water  so  appropriated 
through  said  canal  to  and  upon  a  considerable  por- 
tion of  said  lands  for  the  cultivation  and  necessary 
irrigation  thereof. 

(h)  That  thereafter  and  on  or  about  the  1st 
day  of  October,  1896,  one  Candido  Telles,  a  citizen 
of  the  United  States  and  an  entryman  under  the 
laws  of  the  United  States  on  a  portion  of  said 
lands  designated  in  paragraph  (a)  of  this  part  5,  in 
furtherance  of  said  original  appropriation  of  the 
year  1874  and  for  the  use  and  benefit  of  lands  situ- 
ated in  said  Sections  18  and  17  of  said  Township 
19  South,  Range  20  West,  appropriated  17,000 
cubic  inches,  or  approximately  7,000  acre  feet  per 
annum  of  the  water  of  the  Gila  River.  That,  in  con- 
formity with  the  laws  applicable  thereto,  the  said 
Telles  posted  a  notice  of  said  appropriation  of  said 
water  and  intention  to  divert  said  water  from  said 
Gila  River  at  a  place  certain  designated   in   said 
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notice,  to-wit:  a  point  on  said  Gila  River  in  the 
Northwest  quarter  of  Section  22,  Township  [535] 
19  South,  Range  20  West,  New  Mexico  Principal 
Meridian,  of  Hidalgo  (then  Grant)  County,  State 
(then  Territory)  of  New  Mexico,  and  intention  to 
construct  and  maintain  a  canal  8  feet  in  width  and 
one  foot  in  depth  from  said  point  of  diversion  to 
said  lands  situated  in  said  Sections  17  and  18  of 
said  Township  19  South,  Range  20  West,  New 
Mexico  Principal  Meridian.  That  said  notice  was 
posted  at  said  point  of  diversion  and  on  said  1st 
day  of  October,  1896,  filed  for  record  in  the  office 
of  the  County  Clerk  of  the  County  of  Hidalgo  (then 
Grant),  State  (then  Territory)  of  New  Mexico, 
and  placed  of  record  in  Book  32,  Location  Notices, 
at  page  294  thereof,  of  the  official  records  in  the 
office  of  said  County  Clerk. 

(i)  That  the  said  Telles  thereafter,  with  due 
and  reasonable  diligence,  commenced,  and  com- 
pleted, the  construction  of  said  canal,  known  as 
Telles  Canal  8  feet  in  width  and  1  foot  in  depth 
from  said  point  of  diversion  through  Sections  22, 
15,  21,  16,  17,  and  18  of  said  Township  19  South, 
Range  20  West,  New  Mexico  Principal  Meridian,  to 
and  upon  said  lands  situated  in  said  Sections  17  and 
18  of  last  mentioned  Township  19  South,  Range  20 
West,  it  being  the  intention  that  said  appropriation 
and  canal  wTere  sufficient  to  satisfy  the  necessary 
irrigation  requirements  of  all  of  last  mentioned 
lands,  and  diverted  the  water  so  appropriated 
through  said  canal  to  and  upon  a  considerable  por- 
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tion  of  said  lands  for  the  cultivation  and  necessary 
irrigation  thereof. 

(j)     That  thereafter  and  on  the  9th  day  of  Feb- 
ruary, 1903,  said  entrymen  and  the  then  owners  of 
said   lands   designated   in   paragraph    (a)    of   this 
part  5  united  in  the  organization  and  incorporation 
of  Sunset  Ditch  Company;  that  said  Sunset  Ditch 
Company  now  is  and  at  all  times  since  said  9th  day 
of  February,  1903,  has  been  a  corporation  organ- 
ized under  and  by  virtue  of  the  laws  of  the  State 
and  Territory  of  New  Mexico,  and  lawfully  engaged 
in  [536]  the  transaction  of  its  corporate  business  in 
the  State  and  Territory  of  New  Mexico.  That  the 
Articles    of    Incorporation    of    said    Sunset    Ditch 
Company  were  filed  and  placed  of  record  in  the 
office  of  the  County  Clerk  of  the  County  of  Hidalgo 
(then    Grant),    State    (then    Territory)     of    New 
Mexico,  on  said  9th  day  of  July,  1903.  That  said 
Sunset  Ditch  Company  was  so  organized  in  further- 
ance of  said  original  appropriation  of  water  of  the 
Gila  River  in  the  year  1874,  and  in  furtherance  of 
said  appropriation  of  the  water  of  the  Gila  River 
by  said  J.  A.  Martin  in  the  year  1896,  and  in  fur- 
therance of  said  appropriation  of  the  water  of  the 
Gila  River  by  said  J.  A.  Martin,  C.  Castlio,  and 
T.  R.  Pearson  in  the  year  1896,  and  in  furtherance 
of  the  appropriation  of  water  of  the  Gila  River  by 
the  said  Candido  Telles  in  the  year  1896,  and  for 
the  purpose  of  providing  adequate  canals  and  later- 
als for  the  necessary  cultivation  and  irrigation  with 
the  water  of  the  Gila  River  of  all  of  said  lands  des- 
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ignated  in  paragraph  (a)  of  this  part  5  and  sus- 
ceptible of  irrigation  from  said  Gila  River.  That 
Sunset  Ditch  Company  acquired  Sunset  Canal  and 
said  appropriation  of  the  water  of  the  Gila  River 
by  the  said  J.  A.  Martin,  and  said  M.  P.  irrigating 
canal  and  said  appropriation  of  the  water  of  the 
Gila  River  by  said  J.  A.  Martin,  C.  Castlio,  and 
T.  R.  Pearson,  and  said  Telles  Canal  and  said  ap- 
propriation of  the  water  of  the  Gila  River  by  said 
Candido  Telles.  That  thereafter  and  on  or  about 
the  9th  day  of  February,  1903,  said  Sunset  Ditch 
Company  took  over  the  management  and  adminis- 
tration and  at  all  times  since  has  managed  and  ad- 
ministered and,  subject  to  the  domination  and  con- 
trol of  said  defendant  Virden  Irrigation  District  as 
herein  set  forth,  does  manage  and  administer  all  of 
said  appropriations  of  the  wrater  of  the  Gila  River 
for  the  use  and  benefit  of  the  owners  and  for  the 
cultivation  and  necessary  irrigation  of  all  of  the 
lands  designated  in  paragraph  (a)  of  this  part  5, 
and  susceptible  of  irrigation  with  the  water  of  the 
Gila  River. 

(k)  That,  beginning  with  the  year  1874,  the 
owners  of  said  lands  and  of  said  appropriations  of 
water  of  the  Gila  River  have  used  due  diligence  in 
the  application  of  said  appropriations  to  said  lands 
and  have  continuously  cultivated  said  lands  from 
year  [537]  to  year  in  increasing  amounts  by  the 
necessary  irrigation  of  the  same  with  the  water  of 
the  Gila  River  pursuant  to  said  appropriations 
thereof,  as  hereinafter  particularized  in  paragraph 
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(m)  in  this  part  5,  and  in  connection  therewith, 
have  maintained  and  extended  from  year  to  year 
the  said  canals  and  laterals  from  said  point  of  di- 
version to  and  upon  said  lands  as  required  for  the 
irrigation  thereof  as  aforesaid.  That  there  are  now 
in  cultivation  as  aforesaid  of  said  lands  in  last 
mentioned  Sections,  1,831.5  acres.  That  there  are 
and  now  remain  in  last  mentioned  Sections  1,000 
additional  acres  of  said  lands  susceptible  of  irriga- 
tion with  the  water  of  said  Gila  River,  pursuant  to 
said  appropriations,  and  which  will  be  reclaimed 
and  placed  in  cultivation  with  due  and  reasonable 
diligence  as  rapidly  as  the  water  of  the  Gila  River 
so  appropriated  shall  be  available  as  hereinafter  set 
forth. 

(1)  That  the  lands  within  the  last  mentioned 
Sections  now  cultivated  and  irrigated  and  to  be 
cultivated  and  irrigated,  as  aforesaid,  and  said 
rights  of  water  appropriation  are  embraced  within 
defendant,  Virden  Irrigation  District,  and  subject 
to  its  management  and  control. 

(m)  That  the  defendant  owners  of  the  several 
parcels  of  lands  situated  in  last  mentioned  Sections, 
the  acreage  thereof  now  under  cultivation,  the 
Township,  Range,  and  Section  in  which  located,  and 
the  year  in  which  the  water  of  the  Gila  River  so 
appropriated  was  first  applied  respectively  by  said 
defendants,  or  their  predecessors  in  interest,  to 
beneficial  use  upon  the  several  parcels  of  said  laud 
are  as  follows : 
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Town, 
ship  Range  Sec- 

South         West  tion  Description 


T.a 


Total  Acres  Sunset 
Ditch  Company  1,831.5 

(n)  That  each  of  said  defendants  named  in  the 
preceding  [538]  paragraph  (m)  of  this  part  5,  or 
his  predecessors  in  interest,  has  appropriated  not 
less  than  6  acre  feet  per  annum  of  said  water  of 
the  Gila  River  for  the  necessary  irrigation  and  cul- 
tivation of  each  acre  of  his,  or  its,  said  respective 
parcels  of  land  described  in  last  mentioned  para- 
graph (m),  and  has  actually  diverted  the  same 
continuously  from  year  to  year  from  the  date  of  the 
first  application  thereof  to  and  upon  his,  or  its,  said 
land,  by  means  of  canals  and  laterals,  for  the  irri- 
gation and  cultivation  of  his,  or  its,  said  lands,  and 
has  done  all  things  and  taken  all  steps,  as  required 
by  the  law  applicable  thereto,  to  perfect  and  vest, 
and  thereby  there  has  been  perfected  and  vested  in 
him,  or  it,  his,  or  its,  said  appropriation  of  and 
right  to  use  said  water  of  the  Gila  River  for  the  use 
and  benefit  of  his,  or  its,  said  land.  That  by  reason 
of  the  climatic  conditions  and  the  character  and 
situation  of  such  lands,  6  acre  feet  per  annum  per 
acre  are  reasonably  and  necessarily  required  for 
the  adequate  cultivation  and  irrigation  of  said 
lands;  that  each  of  said  defendants,  by  virtue  of 
said  original  appropriation,  and  the  diligent  appli- 
cation thereof  to  beneficial  use  upon  the  lands,  as 
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aforesaid,  is  entitled  to  6  acre  feet  per  annum  of 
the  water  of  said  Gila  River  for  each  acre  of  said 
lands  so  owned,  cultivated  and  irrigated,  and  that 
said  defendants  are  entitled  in  the  aggregate  to  10,- 
989.0  acre  feet  per  annum  of  said  water  for  lands 
so  owned,  cultivated,  and  irrigated,  and  in  addi- 
tion thereto,  6  acre  feet  per  annum  per  acre  for  said 
1,000  acres  of  said  lands  remaining  to  be  brought 
into  cultivation,  as  aforesaid,  amounting  to  6,000 
acre  feet  per  annum,  or  to  a  grand  total  of  16,989.0 
acre  feet  per  annum,  of  the  water  of  said  Gila  River 
for  the  use  and  benefit  of  said  lands  in  said  last 
mentioned   Sections,  now   cultivated  and  irrigated 

and  to  be  cultivated  and  irrigated  thereby. 

******* 

Wherefore,  these  defendants  pray: 

First,  that  the  Court,  by  its  decree,  determine  the 
rights  of  the  parties  hereto  in  and  to  the  waters  of 
the  Gila  River,  and  its  [539]  tributaries,  and  the 
rights  of  said  parties  to  divert  water  therefrom,  to 
the  end  that  it  may  be  known,  how  much  of  said 
water,  may  be  diverted  from  said  river  by  the  par- 
ties hereto  and  for  what  purposes,  where  and  by 
what  means  of  diversion  and  with  what  priorities. 

Second,  that  the  Court  adjudge  and  decree,  that 
all  laws,  orders,  rules  and  regulations  of  the  plain- 
tiff, its  officers  and  departments,  wherein  and 
whereby  plaintiff,  or  such  officers  or  depart ments, 
have  sought  to  withdraw  the  public  domain,  and  in 
particular,  the  bed  and  banks  of  the  Gila  River, 
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and  its  tributaries,  as  and  for  the  purposes  afore- 
said, each  and  every,  are,  as  to  these  defendants, 
null  and  void,  and  in  contravention  of  the  Constitu- 
tion of  the  United  States  of  America. 

Third,  that  this  Court  enjoin  this  plaintiff,  its 
officers  and  agents,  and  each  of  them,  from  interfer- 
ing with  defendants  or  any  of  them,  their  officers, 
employees,  or  agents  in  entry  upon  the  public  do- 
main of  the  United  States  of  America  and  in  par- 
ticular upon  the  bed  and  banks  of  the  Gila  River, 
and/or  its  tributaries,  for  the  purpose  of  initiating, 
constructing  and  maintaining  works  on  said  Gila 
River,  and/or  its  tributaries,  for  the  purpose  of 
utilizing  the  said  rights  of  said  defendants  in  and 
to  the  water  of  said  Gila  River,  and  its  tributaries, 
for  the  cultivation  and  necessary  irrigation  of  the 
lands  of  said  defendants,  as  aforesaid. 

ELLIOTT  and  SHIMMEL, 
Of  Counsel  for  said 
Defendants. 
FRANCIS  C.  WILSON, 

Solicitor  for  the  defendants 
claimants  of  rights  to  water 
of  the  Gila  River  and  its  trib- 
utaries appurtenant  to  land 
situate  in  Hidalgo  County, 
New  Mexico,  above  named. 
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H.  A.  ELLIOTT, 
B.  B.  SHIMMEL, 
A.  R.  LYNCH, 

Solicitors  for  the  defendants 
claimants  of  rights  to  water 
of  the  Gila  River  and  its  trib- 
utaries appurtenant  to  land 
situate  in  Greenlee  County, 
Arizona,  and  in  Hidalgo 
County,  New  Mexico,  above 
named.  [540] 

Admit  service  of  the  foregoing  Answer  to 
Amended  Bill  of  Complaint  this  5th  day  of  Janu- 
ary, 1929. 

JOHN  G.  SARGENT, 

The  Attorney  General  of  the 
United  States. 
By  EDWARD  A.  SMITH, 

Special  Assistant  to  the 
Attorney  General. 

[Endorsed] :  Filed  Jan.  8,  1929.  [541] 
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[rritle  of  District  Court  and  Cause.] 

PETITION  IN  THE  MATTER  OF  THE  PRO- 
CEEDINGS AGAINST  SUNSET  CANAL 
COMPANY,  R.  W.  BROOKS,  PARLEY  P. 
JONES,  HIRAM  PACE,  HANS  ANDER- 
SON, et  al.,  AND  MOTIONS  FOR  RULE  TO 
SHOW  CAUSE. 

Comes  now  your  petitioner,  Charles  A.  Firth,  and 
complains  of  the  Sunset  Canal  Company,  Parley  P. 
Jones,  R.  W.  Brooks  and  Mrs.  Rachael  Jensen,  in- 
dividually, and  as  officers  and  directors  of  the  Sun- 
set Canal  Company,  and  all  other  parties  named  in 
Paragraphs  II,  III  and  IV  of  this  petition: 

I. 

That  heretofore  there  was  filed  in  this  Court,  on 
the  Equity  side  thereof,  and  numbered  "Equity  59- 
Globe",  a  suit  entitled  United  States  of  America 
as  plaintiff  vs.  Gila  Valley  Irrigation  District,  et  al. 
as  defendants;  that  said  suit  was  instituted  by  the 
plaintiff,  L^nited  States  of  America,  for  the  purpose 
of  adjudicating  and  determining  the  priority  rights 
to  the  use  of  the  waters  of  the  Gila  River,  and  the 
lands  thereunder,  entitled  to  water  therefrom,  and 
the  amounts  thereof  in  so  far  as  the  plaintiff  and 
defendants  therein  named,  and  they  and  their  suc- 
cessors in  interests  were  concerned,  and  for  the  en- 
forcement of  the  decree  of  this  Court  by  an  injunc- 
tion. 
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II. 

That  in  said  suit,  the  Sunset  Canal  Company  was 
named  defendant  therein,  for  the  reason  that  it  had, 
or  claimed,  the  right  to  divert,  appropriate,  dis- 
tribute and  use  the  waters  of  said  Gila  River  for 
the  irrigation  of  land  owned  and  possessed  by  water 
users  served  by  the  canals,  owned  or  possessed  by 
said  company,  said  defendant  being  represented  in 
said  suit  by  counsel  of  record  therein.  [542] 

III. 

That  at  the  time  of  the  institution  of  said  suit 
Parley  P.  Jones  and  R.  W.  Brooks  owned,  or  were 
in  possession  of  certain  lands  under  said  Sunset 
Canal  Company,  which  land  was  fully  described 
and  set  forth  in  the  decree  of  this  Court,  in  said 
suit  hereinbefore  mentioned,  which  said  lands  had 
been  and  were  irrigated  by  the  waters  of  the  said 
Gila  River  supplied  through  said  Sunset  Canal 
Company,  and  they  were  then  and  are  now  directors 
of  said  Sunset  Canal  Company;  that  Hiram  Pace 
is  a  director  of  said  Sunset  Canal  Company,  and 
owns  and  is  in  possession  of  certain  lands  irrigated 
from  the  waters  of  the  Gila  River  diverted,  appor- 
tioned and  delivered  to  said  lands  by  said  Sunset 
Canal  Company. 

IV. 
„.That  at  the  time  of  the  institution  of  said  suit, 
Hans  Anderson,  M.  M.  Allred,  S.  A.  Brown,  C.  M. 
Brooks,  J.  R.  Beavers,  R,  W.  Brooks,  W.  E.  Bow- 
ers, Florentino  Billaba,  J.  E.  Cardon,  George    II. 
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Cosper,  Jr.  (Adm.  of  the  estate  of  George  Cosper, 
deceased),  Carl  M.  Donaldson,  E.  G.  Davidson,  M. 
B.  Echols,  Byron  Echols,  W.  F.  Foster,  R.  H.  Frie- 
stone,  Trivio  Gonzales,  A.  C.  Gruwell,  H.  Grandy, 
B.  J.  Gale,  M.  L.  Harris,  G.  Lynn  Hatch,  R.  T. 
Johns,  Willard  E.  Jones,  John  B.  Jones,  Parley  P. 
Jones,  T.  V.  Jones,  M.  N.  Jensen,  F.  W.  Jones, 
Mary  Jane  Jones,  Delbert  Johnson,  Rachael  Jensen, 
Milton  N.  Jensen,  A.  E.  Keller,  G.  V.  Lunt,  Owen 
Lunt,  R.  H.  Lunt,  Randall  Lunt  (Adm.  of  the  estate 
of  Jasper  Gale,  deceased),  Maude  Larsen,  Anna  H. 
Lunt,  Edward  Lunt,  P.  L.  Lunt,  Alfred  Morten- 
sen,  Hiram  K.  Mortensen,  James  A.  Mitchell,  Peter 
Mortensen,  O.  Mortensen,  Hans  Mortensen,  Fenley 

F.  Merrill,  Orson  A.  Merrill,  W.  J.  Mabin,  Mitchell 
McDonald,  R.  J.  McLaren,  Leslie  B.  Payne,  Nancy 
O.  Pace,  Junius  E.  Payne,  H.  M.  Payne,  C.  Pirtle, 

G.  Q.  Payne,  J.  E.  Payne  (Trustee  of  the  Church 
of  Jesus  Christ  of  Latter  Day  Saints),  Helen  A. 
Payne,  M.  D.  Patton,  E.  C.  Payne,  Ralph  [543] 
Richardson,  Orsen  J.  Richens,  R.  Richens,  E.  W. 
Richens,  Henry  L.  Smith,  Florence  R.  Swofford, 
Nancy  A.  Smith,  School  District  #2,  County  of 
Hidalgo,  State  of  N.  M.,  E.  Thygerson,  Mrs.  T.  M. 
Williamson,  Peter  Wahline,  and  B.  Y.  Whipple, 
owned,  or  were  in  possession  of,  certain  lands  in 
said  project,  which  are  more  fully  described  and  set 
forth  in  the  decree  of  said  Court  in  said  suit,  here- 
inabove mentioned,  which  said  lands  had  been  and 
were  irrigated  by  the  waters  of  the  Gila  River  sup- 
plied through  the  said  Sunset  Canal  Company. 
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V. 

That  thereafter,  on  June  29,  1935,  after  due  pro- 
ceedings had  been  taken  therein,  a  decree  of  this 
Honorable  Court  was  made  and  entered,  which  de- 
cree was  approved  and  signed  by  all  of  the  parties 
thereto,  or  their  attorneys  of  record,  which  decree 
determined  and  set  forth  the  names  of  the  parties 
entitled   to   the   use   of  the   waters   from  the   Gila 
River,  the  points  of  diversion,  the  name  of  the  di- 
verting and  carrying  structure,  the  description  of 
the  lands  for  which  their  rights  attached,  the  par- 
ties owning  said  lands  when  jurisdiction  was  ac- 
quired therein,  and  the  diversion  rights.  And  said 
decree  forever  enjoined  and  restrained  each  and  all 
of  said  parties,  including  all  of  the  parties  named 
herein,   who   were   parties  to   said   suit,   and   their 
heirs,   successors,   administrators  and  assigns,   and 
all  parties  to  whom  rights  of  water  were  decreed  in 
said  cause,  and  their  assigns  and  successors  in  inter- 
est, and  all  parties  claiming  by,  through  or  under 
them,  their  successors  from  asserting  or  claiming 
any  right,  title  or  interest  in  and  to  said  lands  or 
to  the  waters  of  the  said  Gila  River,  or  any  part 
thereof,  except  the  rights  specified,  determined  and 
allowed  by  said  decree,  and  each  and  all  of  the  de- 
fendants named  in  said  decree,  including  the  parties 
herein  named,  were  perpetually  restrained  and  en- 
joined from  diverting,  taking  or  interfering  in  any 
way  with   the  waters  of  said   Gila  River,  or  any 
part  thereof,  except  such  rights  as  were  set   forth 
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and  determined  and  allowed  in  said  decree  of  this 
Court.  [544] 

VI. 

That  after  the  execution  of  said  decree  and  in 
compliance  therewith,  and  before  the  commission  of 
the  acts  hereinafter  complained  of,  your  petitioner, 
Charles  A.  Firth,  was  duly  appointed  Water  Com- 
missioner by  this  Court  to  supervise  the  distribu- 
tion of  said  Gila  River  waters  and  to  otherwise  en- 
force the  terms  and  conditions  of  said  decree,  and 
he  has  ever  since  been,  and  now  is,  the  duly  ap- 
pointed, qualified  and  acting  Water  Commissioner 
for  the  purposes  set  forth  in  said  decree. 

VII. 

That  reference  is  hereby  made  to  the  original 
bill  and  amendments  thereto,  and  exhibits  filed,  the 
answer  and  amended  answers  of  the  defendants,  the 
testimony  taken  on  both  sides,  the  stipulation  of  the 
parties,  including  the  parties  named  herein,  the 
final  decree  in  the  cause,  and  each  and  every  other 
paper  and  proceeding  in  this  cause  from  the  institu- 
tion of  the  suit  to  the  filing  of  this  petition,  and  to 
the  orders  of  the  Court  subsequently  entered,  pur- 
suant thereto,  and  more  particularly  to  the  order 
of  this  Court  dated  the  9th  day  of  December,  1935, 
a  copy  of  which  is  attached  hereto  and  made  a  part 
hereof  for  all  purposes,  and  it  is  prayed  that  the 
same  be  taken  and  read  as  a  part  hereof  at  any  and 
all  hearings  of  this  petition,  whether  in  this  Court 
or  on  appeal  from  any  decision  in  this  Court,  pur- 
suant to  this  petition. 
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VIII. 

Your  petitioner  herein  alleges  that  the  Sunset 
Canal  Company  is  and,  at  the  times  of  the  commis- 
sion of  the  acts  herein  complained  of,  was  the 
owner  and  operator  of  the  Sunset  Canal  Company, 
and  the  canals  known  as  the  Cosper  Windham 
Canal  Company,  and  the  Cosper  Windham  Exten- 
sion Canal  Company,  all  mentioned  and  described 
in  the  aforementioned  decree,  and  diverts  and  con- 
veys [545]  waters  from  said  Gila  River;  that  the 
other  parties,  above  named  and  herein  complained 
of,  have,  or  claim  to  have,  some  right  or  interest  in 
and  to  those  certain  lands  described  and  set  forth 
in  said  decree  in  the  name  of  said  parties,  or  their 
predecessors  in  interest,  and  all  of  said  parties  com- 
plained of  herein,  or  their  successors  in  interest, 
claim  the  right  to  the  use  of  the  waters  of  the  said 
Gila  River  upon  the  said  lands,  such  water  being 
diverted,  as  hereinbefore  described,  through  the 
aforesaid  canals;  That  after  the  entry  of  said  de- 
cree, on  the  29th  day  of  June,  1935,  your  petitioner 
further  alleges  that  all  of  the  parties  herein  com- 
plained of,  and  their  predecessors  and  successors  in 
interest,  recognized  and  acknowledged  said  decree 
and  operated  thereunder,  and  for  a  long  time  there- 
after, complied  with  all  the  provisions  and  condi- 
tions thereof. 

IX. 

That  on  the  9th  day  of  December,  1935,  the  Hon- 
orable Albert  M.  Sames,  Judge  of  the  United  States 
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District  Court,  pursuant  to  the  provisions  of  said 
decree,  made  and  entered  in  said  cause  a  certain  or- 
der relative  to  assessments  to  pay  the  costs  and 
expenses  of  the  administration  of  said  dcree,  a  copy 
of  which  order  is  hereto  attached  and  made  a  part 
hereof  and  marked  ''Exhibit  A".  That  all  of  said 
costs  and  expenses  for  administering  said  decree  for 
the  year  1938,  and  prior  thereto,  as  provided  for 
in  said  order  have  been  paid  by  the  parties  herein 
complained  of  and  petitioners  and  successors  in 
interest.  That  on  or  about  the  first  day  of  January, 
1939,  and  at  various  and  divers  times  thereafter, 
affiant  made  demand  on  the  Sunset  Canal  Company 
for  the  payment  of  said  water  assessments  levied 
upon  the  land  owned  by  the  parties  herein  com- 
plained of,  or  their  successors  in  interest,  and  lo- 
cated in  the  State  of  New  Mexico,  for  the  first  half 
of  the  year  1939,  as  provided  for  in  said  order,  and 
that  the  said  parties  have  failed  and  refused  [546] 
to  pay  such  assessments,  or  any  part  thereof,  and 
still  continue  to  refuse  to  pay  the  same  or  any  part 
thereof. 

X. 
That  upon  the  refusal  of  all  the  parties  herein 
complained  of,  to  pay  the  said  water  assessments  for 
the  first  half  of  the  year  1939,  as  provided  for  in 
said  order,  your  petitioner  closed  and  locked  the 
diverting  structures  and  headgates  on  the  Sunset 
Canal  owned  by  the  Sunset  Canal  Company,  and, 
at  said  time  and  at  divers  times  thereafter,  your  pe- 
tioner  warned  the  parties  herein  complained  of  not 
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to  divert,  appropriate  or  use  any  of  the  waters  of 
the  Gila  River,  as  set  forth  in  the  aforesaid  decree 
of  this  Court,  until  such  time  as  they  had  paid  the 
water  assessments  provided  for  in  the  order,  here- 
inabove referred  to,  and  had  complied  with  all  of 
the  conditions  of  said  decree. 

That  beginning  on  January  4,  1939,  and  ever 
since  said  date,  said  parties  complained  of  and  their 
predecessors  and  successors  in  interest,  notwith- 
standing their  failure  to  pay  the  water  assessments, 
as  hereinbefore  alleged,  have,  in  violation  of  the 
said  decree  and  the  said  order  of  this  Court,  di- 
verted, appropriated  and  used  waters  of  the  Gila 
River,  said  water  being  delivered  and  distributed 
to  said  parties  through  the  canals  above  named. 

XII. 

That  on  or  about  January  4,  1939,  at  the  town  of 
Virden,  State  of  New  Mexico,  and  while  your  peti- 
tioner was  pursuing  his  duties  as  such  Water  Com- 
missioner, under  the  decree  of  this  Court,  Thomas 
McClure,  C.  B.  Tooley  and  John  Bradford,  Jr., 
purporting  to  be  officers  of  the  State  of  New  Mex- 
ico and  claiming  that  they  were  acting  under  the 
authority  of  said  State  of  New  Mexico,  and  in  its 
behalf,  made  demand  upon  your  petitioner  to  sur- 
render to  them  the  keys  to  the  locks  on  the  control 
gates  and  measuring  devices,  of  the  aforementioned 
canals,  located  in  the  State  of  New  Mexico;  that 
your  petitioner  refused  to  deliver  said  keys  and 
that,  thereupon,  the  said  Thomas  McClure,  C.    15. 


54  R.  W.  Brooks,  et  al.  vs. 

Tooley  and  [547]  mid  John  Bradford,  Jr.,  notified 
your  petitioner  that  they  would  immediately  break 
said  locks  and  place  their  own  locks  upon  said  gates 
and  measuring  devices,  and  said  parties  then  and 
there  ordered  and  notified  your  petitioner  to  cease 
his  administrative  functions,  in  connection  with  said 
Gila  River  waters  in  the  State  of  New  Mexico,  and 
that,  thereafter,  a  watermaster,  appointed  by  the 
State  of  New  Mexico,  would  have  full  charge  of 
administering  the  distribution  of  said  waters  within 
the  State  of  New  Mexico,  and  that  the  distribution 
of  said  waters  would  be  administered  without  re- 
gard to  the  rights  of  the  other  parties  named  in  said 
decree  who  were  not  residents  of  the  State  of  New 
Mexico  or  owners  of  land  therein.  That  thereafter, 
on  the  same  date,  the  aforementioned  parties  wil- 
fully and  unlawfully  broke,  and  caused  to  be 
broken,  the  locks  on  the  said  measuring  devices  and 
replaced  same  with  locks  of  their  own.  And,  there- 
upon, opened  the  gates  of  the  diversion  works  on 
the  said  Sunset  Canal  thereby  causing  water  to 
enter  said  canal  and  be  distributed  to  the  parties 
herein  complained  of. 

XIII. 

That  ever  since  January  4,  1939,  and  continuously 
up  to  the  filing  of  this  petition,  the  said  Thomas 
McClure,  C.  B.  Tooley  and  John  Bradford,  Jr., 
their  agents  or  representatives,  have  continued  to 
remain  in  control  of  said  measuring  devices  and  di- 
version works,  and  they  have  diverted,  appropriated 
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and  distributed  waters  of  the  Gila  River  to  the  par- 
ties herein  complained  of.  The  said  parties  herein 
complained  of,  notwithstanding  their  failure  to  pay 
the  water  assessments,  as  hereinbefore  alleged,  have 
ever  since  January  4,  1939,  used,  and  still  continued 
to  use  the  waters  so  distributed  to  them  in  the  irri- 
gation of  the  respective  lands  in  this  petition,  here- 
inbefore mentioned  and  referred  to.  That  all  of  the 
acts,  above  alleged  as  having  been  committed  by 
those  parties  claiming  to  be  officers  of  the  State  of 
New  Mexico,  were  done  and  performed  under  the 
[548]  purported  claim  that  said  parties  were  act- 
ing in  behalf  of  and  for  the  benefit  of  the  State  of 
New  Mexico,  but  that  your  petitioner  is  informed 
and  believes,  and,  therefore,  alleges  that  all  of  such 
acts  of  the  said  parties,  as  above  alleged,  were  done 
and  performed  for  and  on  behalf  of  and  as  the 
agents  and  representatives  of  the  parties  herein 
complained  of,  and  each  and  all  of  them. 

XIV. 

That  by  reason  of  the  premises,  all  of  the  acts  of 
the  parties  herein  complained  of,  were  performed 
in  violation  of  the  provisions  of  the  aforesaid  decree 
and  the  orders  of  this  Court,  duly  made  and  entered 
in  said  cause. 

Wherefore,  your  petitioner,  Charles  A.  Firth, 
prays  that  a  rule  issue  to  each  of  said  parties  com- 
plained of  herein,  to  show  cause  why  they  should 
not  be  punished  for  contempt  of  this  Court  for  vio- 
lation of  the  injunction  and  provisions  of  said  de- 
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cree  contained,  and  the  orders  of  said  Court  made 
pursuant  thereto,  and,  that  upon  hearing  of  said 
matter,  they,  and  each  of  them,  be  punished  there- 
for, and  that  your  petitioner  recover  his  costs  and 
attorneys  fees  herein  expended,  and  for  such  other 
and  further  relief  as  the  Court  may  deem  meet  and 
just.  Your  petitioner  further  prays  that  the  Court 
Bx  the  manner  in  which  the  parties  shall  be  served 
with  process  in  this  proceeding. 

FRANK  E.  FLYNN, 

United  States  Attorney 

JOHN  C.  GUNG'L, 

Attorney  for  Petitioner 

H.  S.  McCLUSKEY, 
Of  Counsel.  [549] 

United  States  of  America, 
District  of  Arizona — ss. 

Charles  A.  Firth,  being  first  duly  sworn,  deposes 
and  says : 

That  he  has  read  the  above  and  foregoing  peti- 
tion; that  he  knows  the  contents  thereof,  and  that 
the  allegations  therein  set  forth  are  true  of  his  own 
knowledge,  except  as  to  those  matters  alleged  on 
information  and  belief,  and  as  to  those  matters  he 
believes  them  to  be  true. 

CHARLES  A.  FIRTH. 

Subscribed  and  sworn  to  before  me  this  1st  day 
of  September,  1939. 

[Seal]  EDWARD  W.  SCRUGGS, 

Clerk,   U.   S.   District   Court. 

[550] 
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"EXHIBIT  A" 
[Title  of  District  Court  and  Cause.] 

ORDER. 

This  cause  came  on  regularly  for  hearing  this 
9th  day  of  December,  1935,  on  order  of  the  Court 
duly  made  heretofore  for  determining  the  manner 
and  method  of  providing  compensation  for  the 
Water  Commissioner  heretofore  appointed  by  the 
Court  in  the  above  entitled  cause,  and  providing 
for  and  authorizing  the  Water  Commissioner  to 
secure  assistants,  clerical  help,  office  and  field  equip- 
ment. The  Court  received  from  the  Water  Commis- 
sioner, C.  A.  Firth,  an  estimate  of  the  costs  of  ad- 
ministering the  Gila  River  decree  for  the  calendar 
year  1936,  a  copy  of  which  is  attached  hereto.  The 
Court  having  heard  counsel  for  all  the  principal 
landowners  and  the  United  States  Attorney,  repre- 
senting the  plaintiff,  and  being  fully  advised  in  the 
premises, 

It  is,  therefore,  ordered  that  the  Water  Commis- 
sioner establish  an  office  at  Safford,  Arizona,  and 
he  is  hereby  authorized  to  employ  an  assistant  for 
the  Duncan  and  Virden  Valley  at  an  annual  salary 
not  to  exceed  $1500.  He  is  also  authorized  to  employ 
an  assistant  for  the  Safford  Valley  at  an  annual  sal- 
ary not  to  exceed  $1800.  He  is  also  authorized  to 
employ  an  office  engineer  at  an  annual  salary  not 
to  exceed  $2400.  The  Commissioner  is  authorized  to 
employ  clerical  help  at  approximately  $1800  per 
year. 
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The  Water  Commissioner  shall  be  allowed  for 
his  travel  expenses  and  all  personal  expenses  in- 
curred by  him  as  such  Water  Commissioner  the 
sum  of  $1800  per  year.  He  is  also  authorized  to  pay 
to  his  assistant  in  the  Duncan  Valley  [551]  $1200 
per  year  as  a  travel  allowance  and  he  is  authorized 
to  pay  a  like  allowance  to  his  assistant  in  the  Saf- 
ford  Valley.  The  Water  Commissioner  is  further 
authorized  to  make  expenditures  specified  and  indi- 
cated in  item  3  of  his  estimate  attached  hereto. 

It  is  further  ordered  that  all  expenses  of  the 
Water  Commissioner  herein  authorized  shall  be 
paid  by  the  land  owners  and  for  that  purpose  the 
Water  Commissioner  is  authorized  and  directed  to 
collect  13^  for  each  acre  of  land  for  which  a  water 
right  is  given  in  the  decree.  The  Water  Commis- 
sioner is  further  directed  to  collect  said  13^  per 
acre  from  each  individual,  corporation,  or  party 
designated  in  the  decree  as  the  party  entitled  to 
divert  water  from  the  Gila  River  under  the  terms 
thereof  and  in  each  instance  where  the  parties  en- 
titled to  divert  are  represented  by  an  irrigation 
district  which  is  a  party  to  this  suit  such  irrigation 
district  shall  be  responsible  for  collecting  the  said 
13^  per  acre  and  paying  it  over  to  the  Water  Com- 
missioner. The  collection  of  said  13^  per  acre  for 
the  lands  represented  by  the  United  States,  whether 
Indian  or  non-Indian,  shall  be  collected  by  the 
United  States  of  America,  the  plaintiff  herein. 

It  is  further  ordered  that  all  parties,  save  and 
except   the   United   States   of  America,   shall   pay 
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their  share  of  the  Commissioner's  expenses  in  ad- 
vance, in  two  equal  installments,  the  first  of  which 
shall  be  made  on  February  1,  1936,  and  a  second 
installment  of  a  like  amount  on  the  1st  day  of  July, 
1936.  Thereafter,  semi-annual  payments  of  equal 
amounts  shall  be  made  on  the  1st  day  of  January 
and  the  1st  day  of  July,  unless  otherwise  specified 
by  an  order  of  this  Court. 

It  is  further  ordered  that  the  expenses  of  the 
Water  Commissioner  payable  by  the  plaintiff,  the 
United  States  of  America,  shall  be  paid  by  the 
proper  United  States  Government  disbursing  offi- 
cer of  the  Indian  Irrigation  Service  in  12  equal 
[552]  monthly  payments,  beginning  February  1, 
1936,  which  said  payments  and  which  said  sums 
shall  all  be  paid  in  accordance  with  Government 
regulations. 

The  Water  Commissioner  is  ordered  and  directed 
to  refuse  the  delivery  of  water  from  the  Gila  River 
to  any  party  entitled  to  divert  so  long  as  such  di- 
verter  remains  in  default  in  the  payment  of  any  of 
its  share  of  the  said  13^  per  acre. 

The  Commissioner  is  further  ordered  and  di- 
rected to  have  each  party  entitled  to  divert  water 
from  the  Gila  River  install  at  his  or  its  own  ex- 
pense, adequate  and  substantial  headgates  with  ade- 
quate locking  facilities  and  accurate  measuring  and 
automatic  recording  devices  on  or  before  March  1, 
1936.  He  shall  advise  each  such  diverter  as  promptly 
as  possible  the  size,  type  and  proper  location  of 
such  headgates  and  measuring  and  automatic  re- 
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cording  devices  as  he  shall  deem  proper  and  when 
any  such  party  shall  notify  the  Commissioner  that 
he  or  it  is  ready  to  make  installation  thereof  the 
Commissioner  shall  supervise  such  installation  to 
the  end  that  accuracy  and  economy  shall  be  facili- 
tated. 

The  Commissioner  is  further  directed  to  prepare 
and  file  with  the  Court,  with  copies  to  the  interested 
parties,  a  full  and  complete  report,  certified  under 
oath,  showing  the  daily  quantity  of  water  dis- 
tributed to  the  respective  users  and  the  conditions 
under  which  such  water  wTas  diverted  and  used,  in- 
cluding diversion  rates  during  the  period  of  his 
administration  of  the  decree  up  to  and  including 
the  31st  day  of  December,  1936,  and  annually  there- 
after unless  otherwise  directed  by  the  Court.  Said 
report  shall  contain  an  analysis  of  his  expenditures 
during  said  period,  also  a  tabulation  and  an  analy- 
sis of  all  hydrometric  data  collected  relating  to  the 
River  during  said  period. 

Done  in  open  Court  this  9th  day  of  December, 
1935. 

ALBERT  M.  SAMES, 

Judge,  United  States  District 
Court,  for  the  District  of 
Arizona.  [553] 
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ESTIMATE  OF  COST  FOR  THE  ADMINIS- 
TRATION OF  THE  GILA  RIVER  DECREE 
FOR  THE  CALENDAR  YEAR  OF  1935. 

1.  Personnel  (Salaries) 

(a)  Water  Commissioner   $3000.00 

(b)  Assistant  for  Duncan 

and  Virden  1500.00 

(c)  Assistant  for  Safford  Valley 1800.00 

(d)  Office   Engineer  2400.00 

(e)  Clerical  Help  1800.00 

$11,100.00 

2.  Travel  Allowance 

(a)  Water   Commissioner  $1800.00 

(b)  Duncan   Assistant  1200.00 

(c)  Safford  Assistant  1200.00 

$4,200.00 

3.  Expense : 

(a)  Office  Rent  $  300.00 

(b)  Telephone    50.00 

(c)  Office  Equipment  1000.00 

(d)  Stationery,  Workmen's  Compen- 
sation, Long  Distance  Tele- 
phones, Telegraph  and  Miscel- 
laneous    1050.00 

(e)  Current  Meters,  Hydraulic 

Rules,  Boots,  etc 1000.00 

$3,400.00 
Total $18,700.00 

On  an  estimate  of  146,562  acres  in  the  Decree 
with  an  assessment  of  13tf  per  acre  would  net  $19,- 
053.06. 
•  [Endorsed] :  Filed  Sep.  9,  1939.  [554] 
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[Title  of  District  Court  and  Cause.] 

MOTION  FOR  RULE  TO  SHOW  CAUSE 

In  the  matter  of  the  proceedings  against  Hans 
Anderson,  et  al. 

For  Contempt  of  Court 

Comes  now  Frank  E.  Flynn,  United  States  At- 
torney for  the  District  of  Arizona,  and,  as  such 
United  States  Attorney,  moves  this  Honorable 
Court  for  a  rule  against  the  above  named  parties, 
and  each  of  them,  to  show  cause  why  they,  and  each 
of  them,  should  not  be  punished  for  contempt  of 
this  Court  upon  the  grounds  set  forth  in  the  peti- 
tion heretofore  filed  by  Charles  A.  Firth,  the  duly 
appointed,  qualified  and  acting  Water  Commis- 
sioner in  the  above-entitled  action,  which  petition  is 
hereby  referred  to  and  made  a  part  of  this  motion. 

Dated  at  Tucson,  Arizona,  September  9,  1939. 
FRANK  E.  FLYNN, 

United  States  Attorney. 

[Endorsed] :  Filed  Sep.  9,  1939.  [555] 


[Title  of  District  Court  and  Cause.] 

ORDER   GRANTING   MOTION   UPON 
CONTEMPT 

In  the  matter  of  the  proceedings  against  Hans 
Anderson,  et  al. 

For  Contempt  of  Court 

Upon  petition  of  Charles  A.  Firth,  the  duly  ap- 
pointed, qualified  and  acting  Water  Commissioner 
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in  the  above-entitled  action,  and  upon  motion  of 
Frank  E.  Flynn,  United  States  Attorney  for  the 
District  of  Arizona. 

It  is  hereby  ordered  that  a  rule  be  issued  on  the 
above-named  parties,  and  each  of  them,  to  appear 
before  this  Court  at  Tucson,  Arizona,  at  the  hour 
of  10:00  o'clock  A.  M.,  on  the  25th  clay  of  Septem- 
ber, 1939,  then  and  there  to  show  cause,  if  any  there 
be  why  they  should  not  be  punished  for  contempt  of 
this  Court  for  the  violation  of  the  decree  and  or- 
ders of  this  Court  heretofore  made  and  duly  entered 
in  this  cause. 

It  is  further  ordered  that  a  copy  of  such  rule, 
together  with  copy  of  petition  of  Charles  A.  Firth, 
Water  Commissioner,  heretofore  filed,  be  served  by 
the  United  States  Marshal  for  the  District  of  Ari- 
zona upon  each  of  the  above-named  parties  found 
within  the  District  of  Arizona,  and  due  return  of 
said  service  be  filed  by  the  Marshal  herein. 

It  is  further  ordered  that  a  copy  of  such  rule, 
together  with  copy  of  petition  of  Charles  A.  Firth, 
Water  [556]  Commissioner,  heretofore  filed  herein, 
be  served  by  the  United  States  Marshal  of  the  Dis- 
trict of  New  Mexico  upon  each  of  the  above-named 
parties  found  within  the  said  District  of  New  Mex- 
ico, and  that  due  return  of  said  service,  verified 
by  said  United  States  Marshal  be  filed  herein. 

Dated  at  Tucson,  Arizona,  September  9th,  1939. 
ALBERT  M.  SAMES, 

United  States  District  Judi»e, 
District  of  Arizona. 

[Endorsed] :  Filed  Sep  9,  1939.  [557] 
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[Title  of  District  Court  and  Cause.] 

RULE  TO  SHOW  CAUSE 

In  the  matter  of  the  proceedings  against  Hans  An- 
derson, M.  M.  Brooks,  J.  R.  Beavers,  et  al. 

For  Contempt  of  Court. 

The  President  of  the  United  States  of  America : 
To  Hans  Anderson,  et  al,  Greeting: 

You  and  each  of  you  are  cited  and  admonished  to 
appear  before  the  District  Court  of  the  United 
States  for  the  District  of  Arizona,  in  the  City  of 
Tucson,  Arizona,  on  the  25th  day  of  September, 
1939,  at  the  hour  of  10:00  o'clock  A.  M.  on  said  day, 
and  then  and  there  show  cause,  if  any  you  have, 
why  you,  and  each  of  you,  should  not  be  punished 
for  contempt  of  Court  for  failure  to  obey  and  com- 
ply with  the  provisions  and  conditions  of  the  decree 
and  orders  of  this  Court,  heretofore  duly  made  and 
entered  in  the  above-entitled  cause. 

It  is  further  ordered  that  a  copy  of  this  order, 
together  with  copy  of  petition  of  Charles  A.  Firth, 
Water  Commissioner,  heretofore  filed,  be  served  by 
the  United  States  Marshal  for  the  District  of  Ari- 
zona upon  each  of  the  above  named  parties  found 
within  the  District  of  Arizona,  and  due  return  of 
said  service  be  filed  by  the  Marshal  herein. 

It  is  further  ordered  that  a  copy  of  this  order, 
together  with  copy  of  petition  of  Charles  A.  Firth, 
Water  Commissioner,  heretofore  filed  herein,  be 
served  by  the  United  States  Marshal  of  the  District 
of  New  Mexico  upon  [558]  each  of  the  above-named 
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parties  found  within  the  said  District  of  New  Mex- 
ico, and  that  due  return  of  said  service  verified  by 
said  United  States  Marshal  be  filed  herein. 

Witness,  the  Honorable  Albert  M.  Sames,  Judge 
of  said  District  Court,  and  my  hand  and  seal  of 
said  Court  this  9th  day  of  September,  1939. 
[Seal]  EDWARD  W.  SCRUGGS, 

Clerk,  District  Court  of  the 
United  States,  District  of 
Arizona.  [559] 

RETURN  ON  SERVICE  OF  WRIT 

No.  E-59-Globe. 

United  States  of  America, 
District  of  Arizona — ss. 

I  hereby  certify  and  return  that  I  served  the  an- 
nexed Rule  to  Show  Cause  on  the  therein-named 
R.  W.  Brooks,  Edward  Lunt,  George  H.  Cosper, 
Jr.,  M.  M.  Allred  and  A.  C.  Gruwell  by  handing  to 
and  leaving  a  true  and  correct  copy  thereof  with  a 
true  and  correct  copy  of  the  Rule  to  Show  Cause 
therein  mentioned,  to  each  personally  at  Duncan 
and  Vicinity  in  said  District  on  the  11  &  12  day  of 
September,  A.  D.  1939. 

B.  J.  McKINNEY, 

U.  S.  Marshal. 
By  JOHN  G.  SNEDDEN, 

Deputy. 

Government  Printing  Office     7-279 

[Endorsed] :  Filed  Sep.  18,  1939.  [560] 
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[Title  of  District  Court  and  Cause.] 

RULE  TO  SHOW  CAUSE 

In  the  matter  of  the  proceedings  against  Hans  An- 
derson, M.  M.  Brooks,  J.  R.  Beavers,  et  al. 

For  Contempt  of  Court. 

The  President  of  the  United  States  of  America: 
To  Hans  Anderson,  et  al.,  Greeting: 

You  and  each  of  you  are  cited  and  admonished  to 
appear  before  the  District  Court  of  the  United 
States  for  the  District  of  Arizona,  in  the  City  of 
Tucson,  Arizona,  on  the  25th  day  of  September, 
1939,  at  the  hour  of  10:00  o'clock  A.  M.  on  said  day, 
and  then  and  there  show  cause,  if  any  you  have, 
why  you,  and  each  of  you,  should  not  be  punished 
for  contempt  of  Court  for  failure  to  obey  and  com- 
ply with  the  provisions  and  conditions  of  the  decree 
and  orders  of  this  Court,  heretofore  duly  made  and 
entered  in  the  above-entitled  cause. 

It  is  further  ordered  that  a  copy  of  this  order, 
together  with  copy  of  petition  of  Charles  A.  Firth, 
Water  Commissioner,  heretofore  filed,  be  served  by 
the  United  States  Marshal  for  the  District  of  Ari- 
zona upon  each  of  the  above  named  parties  found 
within  the  District  of  Arizona,  and  due  return  of 
said  service  be  filed  by  the  Marshal  herein. 

It  is  further  ordered  that  a  copy  of  this  order, 
together  with  copy  of  petition  of  Charles  A.  Firth, 
Water  Commissioner,  heretofore  filed  herein,  be 
served  by  the  United  States  Marshal  of  the  District 
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of  New  Mexico  upon  each  of  the  above-named  par- 
ties found  within  the  said  District  of  New  Mexico, 
and  that  due  return  of  said  service  [561]  verified  by 
said  United  States  Marshal  be  filed  herein. 

Witness,  the  Honorable  Albert  M.  Sames,  Judge 
of  said  District  Court,  and  my  hand  and  seal  of 
said  Court  this  9th  day  of  September,  1939. 
[Seal]  EDWARD  W.  SCRUGGS, 

Clerk,  District  Court  of  the 
United  States,  District  of 
Arizona.  [562] 


Marshal's  Docket  No.  1978  Civil 
Department  of  Justice 
United  States  Marshal 
District  of  New  Mexico 

MARSHAL'S  RETURN 

I  hereby  certify  and  return  that  on  the  22  day  of 
September,  1939,  I  received  a  copy  of  Petition, 
Order,  Order  granting  Motion  Upon  Contempt  and 
Rule  to  Show  Cause  for  Contempt  of  Court,  Service 
for  the  District  of  Arizona,  in  the  case  of  United 
States  of  America  vs.  Gila  Valley  Irrigation  Dis- 
trict, et  al.  In  the  Matter  of  the  proceedings  against 
Sunset  Canal  Company,  R.  W.  Brooks,  et  al.,  and 
motions  for  Rule  to  Show  Cause,  and  I  served  same 
on: 

Maude  Larsen  (Name) 

Blue  water,  N.  M.  (Place) 

Sept.  22,  1939  (Date) 
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Marshal's  Fees: 

Service $2.00 

Mileage  4.80 

Total $6.80 

FELIPE  SANCHEZ  Y  BACA, 

United  States  Marshal  for  the 
District  of  New  Mexico. 
By  D.  F.  MOLLICA, 
Deputy.  [563] 


[Title  of  District  Court  and  Cause.] 

I  hereby  certify  that  the  following  named  Defen- 
dants in  the  above  entitled  cause  were  served  on  the 
date,  at  the  place  and  in  the  manner  hereinafter 
stated : 

W.  J.  Mabin— 9/16/39— Deming,  N.  M. 

E.  C.  Payne— 9/16/39— Lordsburg,  N.  M. 

R.  W.  Brooks— 9/18/39— Virden,  N.  M.  (Director 
of  Sunset  Canal  Co.) 

Byron  Echols— 9/18/39— Virden,  N.  M. 

G.  Lynn  Hatch— 9/18/39— Virden,  N.  M. 

R,  T.  Johns— 9/18/39— Virden,  N.  M. 

John  B.  Jones— 9/18/39— Virden,  N.  M. 

T.  V.  Jones— 9/18/39— Virden,  N.  M. 

Mary  Jane  Jones— 9/18/39— Virden,  N.  M. 

Milton  N.  Jensen— 9/18/39— Virden,  N.  M. 

Anna  H.  Lunt— 9/18/39— Virden,  N.  M. 

P.  L.  Lunt— 9/18/39— Virden,  N.  M. 

Orson  A.  Merrill— 9/18/39— Virden,  N.  M. 
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Orson  J.  Richens— 9/18/39— Virden,  N.  M. 

Ralph  Richardson— 9/18/39— Virden,  N.  M. 

Florence  R.  Swofford— 9/18/39— Virden,  N.  M. 

Nancy  A.  Smith— 9/18/39— Virden,  N.  M. 

B.  Y.  Whipple— 9/18/39— Virden,  N.  M. 

Hans  Mortensen— 9/18/39— Virden,  N.  M. 

Carl  M.  Donaldson— 9/18/39— Virden,  N.  M.  (By 
leaving  a  copy  at  his  home  with  his  wife) 

Rachel  Jensen— 9/18/39— Virden,  N.  M.  (Indi- 
vidually and  as  Secretary  of  the  Sunset  Canal  Com- 
pany Board) 

Finley  F.  Merrill— 9/18/39— Virden,  N.  M. 
(Leaving  copy  with  his  wife)  [564] 

Leslie  B.  Payne— 9/18/39— Virden,  N.  M.  (Left 
Writ  at  his  home  with  wife) 

Junius  E.  Payne— 9/18/39— Virden,  1ST.  M.  (Left 
Writ  at  his  home  with  wife) 

H.  M.  Payne— 9/18/39— Virden,  N.  M.  (Left 
Writ  at  his  home  with  wife) 

J.  E.  Payne— 9/18/39— Virden,  N.  M.  (Individu- 
ally and  as  Trustee  of  the  Church  of  Jesus  Christ 
of  the  Latter  Day  Saints) 

Hiram  Pace— 9/18/39— Virden,  N.  M.  (Individu- 
ally and  as  a  Director  of  the  Sunset  Canal)  (Left 
at  his  home  with  wife) 

School  District  #2,  County  of  Hidalgo,  Stale  of 
New  Mexico,  L.  B.  Payne,  Chairman — 9/18/39 — 
Virden,  N.  M. 

Parley  P.  Jones— 9/18/39— Virden,  N.  M.  (Indi- 
vidually and  as  Director  of  the  Sunset  Canal  Co.) 
(By  leaving  Writ  with  his  wife) 
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Willard  E.  Jones— 9/18/39— Virden,  N.  M.  (By 
leaving  Writ  at  his  home  with  wife) 

R.  Richens  (Rachel  Richens)—  9/18/39— Lords- 
burg,  N.  M.  (By  leaving  Writ  at  her  home  with 
her  daughter,  Mrs.  Edith  Walters) 

Henry  L.  Smith— 9/18/39— Virden,  N.  M.  (By 
leaving  Writ  at  his  home  with  his  daughter,  Edith 
Smith) 

E.  Thygerson— 9/18/39— Virden,  N.  M.  (By  leav- 
ing Writ  at  his  home  with  his  housekeeper,  Mrs.  P. 
W.  Rynhardt) 

FELIPE  SANCHEZ  Y  BACA, 
United  States  Marshal  for  the 
District  of  New  Mexico. 
By  DENNIS  RUTLAND, 

Deputy.  [565] 


[Title  of  District  Court  and  Cause.] 

I  hereby  certify  that  the  following  named  defen- 
dants in  the  above  entitled  cause  could  not  be  lo- 
cated in  my  District,  therefore  no  services  were 
made  and  according  to  the  best  information  avail- 
able in  that  locality  some  of  the  a^resses  are  un- 
known and  some  are  deceased,  as  follows : 

Hans  Anderson — Moved  to  California. 

M.  M.  Allred — Duncan,  Arizona. 

S.  A.  Brown — Deceased. 

C.  M.  Brooks — Deceased. 

J.  R.  Beavers — Deceased. 
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W.  E.  Bowers— 3726  Morehead  St.,  El  Paso, 
Texas. 

Florentino  Billaba — Deceased. 

J.  E.  Cardon — Moved  to  Colorado. 

George  H.  Cosper,  Jr.,  Administrator  of  Estate 
of  George  Cosper,  Deceased — Duncan,  Arizona. 

E.  G.  Davidson — Deceased. 
M.  B.  Echols — Deceased. 

W.  F.  Foster — Some  place  in  Arizona. 
R.  H.  Friestone — Deceased. 
Trivio  Gonzales — Deceased. 

A.  C.  Gruwell — Duncan,  Arizona. 

H.  Grandy — Sheriff  at  Clifton,  Arizona. 

B.  J.  Gale — Deceased. 
M.  L.  Harris — Gone. 

N.  M.  Jensen — Not  located. 

F.  W.  Jones — Deceased. 

A.  E.  Keller— Deceased.  [566] 

G.  V.  Lunt — Utah  &  Edward  Lunt  not  located. 
Owen  Lunt — Deceased. 

R.  H.  Lunt — Morenci,  Arizona. 

Randall  Lunt — Morenci,  Arizona  (Adm.  estate  of 
Jasper  Gale,  Dec.) 

Maude  Larsen — Bluewater,  N.  M. — Served  by 
Deputy  Mollica  out  of  Gallup,  N.  M.) 

Alfred  Mortensen — Tucson,  Arizona. 

Hiram  K.  Mortensen — Moved  to  California. 

James  A.  Mitchell — Moved  to  California. 

Peter  Mortensen — Deceased. 

O.  Mortensen — Deceased. 

Mitchel  McDonald — Deceased. 


72  R.  W.  Brooks,  et  ah  vs. 

R.  J.  McLaren — Deceased- 
Nancy  O.  Pace — Thatcher,  Arizona. 
C.  Pirtle— Moved  to  California. 
G.  Q.  Payne— El  Paso,  Texas. 
Helen  A.  Payne — Deceased. 
M.  D.  Patton— Provo,  Utah. 
E.  W.  Richens— 3211  Idilia  St.,  El  Paso,  Texas. 
Mrs.  T.  M.  Williamson — Duncan,  Arizona. 
Peter  Wahline — Deceased. 

Sept.  18,  1939. 

FELIPE  SANCHEZ  Y  BACA, 
IT.  S.  Marshal,  Dist,  of  N.  Mex. 
By  DENNIS  RUTLAND.  [567] 

[Endorsed] :  Filed  Oct,  23,  1939.  [568] 


[Title  of  District  Court  and  Cause.] 

MOTION  FOR  RULE  TO  SHOW  CAUSE 

In  the  matter  of  the  proceedings  against  Hans 
Anderson  et  al. 

For  Contempt  of  Court 

Comes  now  Frank  E.  Flynn,  United  States  At- 
torney for  the  District  of  Arizona,  and,  as  such 
L^nited  States  Attorney,  moves  this  Honorable 
Court  for  a  rule  against  Sunset  Canal  Company, 
R.  W.  Brooks,  Parley  P.  Jones,  Hiram  Pace  and 
Mrs.  Rachel  Jensen,  individually  and  as  officers  and 
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directors  of  Sunset  Canal  Company,  and  each  of 
them,  to  show  cause  why  they,  and  each  of  them, 
should  not  be  punished  for  contempt  of  this  Court 
upon  the  grounds  set  forth  in  the  petition  heretofore 
filed  by  Charles  A.  Firth,  the  duly  appointed,  quali- 
fied and  acting  Water  Commissioner  in  the  above- 
entitled  action,  which  petition  is  hereby  referred  to 
and  made  a  part  of  this  motion. 

Dated  at  Prescott,  Arizona,  September  14,  1939. 

FRANK  E.  FLYNN, 
United  States  Attorney. 

[Endorsed] :    Filed  Sep.  14,  1939.  [569] 


[Title  of  District  Court  and  Cause.] 

ORDER  GRANTING  MOTION 
UPON  CONTEMPT 

In  the  matter  of  the  proceedings  against  Hans 
Anderson  et  al. 

For  Contempt  of  Court 

Upon  petition  of  Charles  A.  Firth,  the  duly  ap- 
pointed, qualified  and  acting  Water  Commissioner 
in  the  above-entitled  action,  and  upon  motion  of 
Frank  E.  Flynn,  United  States  Attorney  for  the 
District  of  Arizona. 

It  Is  Hereby  Ordered  that  a  rule  be  issued  on 
Sunset  Canal  Company,  R.  W.  Brooks,  Parley  P. 
Jones,  Hiram  Pace  and  Mrs.  Rachel  Jensen,  indi- 
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vidually  and  as  officers  and  directors  of  Sunset 
('anal  Company,  and  each  of  them,  to  appear  before 
this  Court  at  Tucson,  Arizona,  at  the  hour  of  10:00 
A.M.,  on  the  25th  day  of  September,  1939,  then  and 
there  to  show  cause,  if  any  there  be,  why  they  should 
not  be  punished  for  contempt  of  this  Court  for  the 
violation  of  the  decree  and  orders  of  this  Court 
heretofore  made  and  duly  entered  in  this  cause. 

It  Is  Further  Ordered  that  a  copy  of  such  rule, 
together  with  copy  of  petition  of  Charles  A.  Firth, 
Water  Commissioner,  heretofore  filed,  be  served 
by  the  United  States  Marshal  for  the  District  of 
Arizona  upon  each  of  the  above-named  parties  found 
within  the  District  of  Arizona,  and  due  return  of 
said  service  be  filed  by  the  Marshal  herein.  [570] 

It  Is  Further  Ordered  that  a  copy  of  such  rule, 
together  with  copy  of  petition  of  Charles  A.  Firth, 
Water  Commissioner,  heretofore  filed  herein,  be 
served  by  the  United  States  Marshal  of  the  District 
of  New  Mexico  upon  each  of  the  above-named  par- 
ties found  within  the  said  District  of  New  Mexico, 
and  that  due  return  of  said  service,  verified  by  said 
United  States  Marshal,  be  filed  herein. 

Dated  at  Prescott,  Arizona,  September  14,  1939. 

ALBERT  M.   SAMES, 
United  States  District  Judge,  District  of  Arizona. 

[Endorsed]:     Filed  Sep.  14,  1939.   [571] 
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[Title  of  District  Court  and  Cause.] 

RULE  TO  SHOW  CAUSE 

In  the  Matter  of  the  proceedings  against  Hans 
Anderson,  et  al. 

For  Contempt  of  Court. 

The  President  of  the  United  States  of  America : 
To  Sunset  Canal  Company,  R.  W.  Brooks,  Parley 
P.  Jones,  Hiram  Pace  and  Mrs.  Rachel  Jensen, 
individually   and   as   officers   and   directors   of 
Sunset  Canal  Company,  Greeting: 

You  and  each  of  you  are  cited  and  admonished 
to  appear  before  the  District  Court  of  the  United 
States  for  the  District  of  Arizona,  in  the  City  of 
Tucson,  Arizona,  on  the  25th  day  of  September, 
1939,  at  the  hour  of  10:00  o'clock  A.M.,  on  said 
day,  and  then  and  there  show  cause,  if  any  you 
have,  why  you,  and  each  of  you,  should  not  be 
punished  for  contempt  of  Court  for  failure  to  obey 
and  comply  with  the  provisions  and  conditions  of 
the  decree  and  orders  of  this  Court,  heretofore 
duly  made  and  entered  in  the  above-entitled  cause. 

It  is  further  ordered  that  a  copy  of  this  order, 
together  with  copy  of  petition  of  Charles  A.  Firth, 
Water  ( 1ommissioner,  heretofore  filed,  be  served 
by  the  United  States  Marshal  for  the  District  of 
Arizona,  and  due  return  of  said  service  be  filed 
by  the  Marshal  herein. 

It  is  further  ordered  that  a  copy  of  this  order, 
together  with  copy  of  petition  of  Charles  A.  Firth, 
Water    Commissioner,    heretofore    filed    herein,    be 
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served  by  the  United  States  Marshal  of  the  District 
of  New  Mexico  upon  each  of  the  above-named  par- 
ties found  within  the  said  District  of  New  Mexico, 
and  that  due  return  of  said  service  verified  by  said 
United  States  Marshal,  be  filed  herein.  [572] 

Witness,  the  Honorable  Albert  M.  Sanies,  Judge 
of  said  District  Court,  and  my  hand  and  seal  of  said 
Court  this  14  day  of  September,  1939. 

[Seal]  EDWARD   W.   SCRUGGS, 

Clerk,  District  Court  of  the  United  States  for  the 
District  of  Arizona.  [573] 


Department  of  Justice 
United  States  Marshal 
District  of  New  Mexico 

[Title  of  Cause.] 

I  hereby  certify  that  the  following  name  defend- 
ants, in  the  above  entiteJed  cause,  were  served  with 
rule  to  show  cause,  in  the  matter  of  proceedings 
against  Hans  Anderson  et  al.  for  Contempt  of 
Court,  on  the  dates,  at  the  places  and  in  the  manner 
hereinafter  stated. 
R.  W.  Brooks,  Sept,  21-1939  at  Virden  N.  M.  (In- 

dividally  and  as  Director  of  the  Sun  Set  Canal 

Company.) 
Parley  P.   Jones,   Sept.   21-1939   at  Virden  N.   M. 
(Individ  ally   and   as    Director    of    Sun    Set    Canal 

Company.) 
Hiram   Pace,    Sept.    21-1939,    (Individally    and    as 

Director  of  Sun  Set  Canal  Company). 
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Mrs.  Mrs.  Rachael  Jensen,  Sept,  21-1939,  (Indi- 
vidally  and  as  Secretary  of  the  Sun  Set  Canal 
Company). 
Sun  Set  Canal  Company,  Sept.  21-1939,  at  Virden 
N.  M.  by  Serving  Parley  P.  Jones,  President 
of  Board  of  Disrectors. 

FELIPE  SANCHEZ  Y  BACA, 
U.  S.  Marshal,  Dist.  of  New  Mexico. 
By  DENNIS  RUTLAND, 

Deputy. 

[Endorsed] :    Filed  Oct.  23,  1939.  [574] 


[Title  of  District  Court  and  Cause.] 

AMENDED  RETURN  TO  ORDER  TO  SHOW 

CAUSE 

Comes  now  R.  W.  Brooks  in  his  own  behalf  only 
and  makes  this  his  Amended  Return  to  the  Order 
to  Show  Cause  heretofore  issued  in  the  above- 
entitled  matter,  and  respectfully  shows  to  the  court : 

1. 

That  he  admits  the  allegations  contained  in  para- 
graph 1  of  the  petition,  except  that  he  respectfully 
alleges  and  shows  to  the  court  that  the  amended 
complaint  in  said  cause,  in  response  to  which  the 
decree  in  said  cause  was  entered,  and  the  decree 
itself  discloses  that  said  suit  was  an  action  by  the 
plaintiff,  the  United  States  of  America,  to  quiet  the 
title  of  the  United  States  to  its  claim  in  and  to 
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the  waters  of  the  Gila  River  in  the  States  of  Ari- 
zona and  New  Mexico. 

2. 

Answering  paragraph  2,  this  answering  defendant 
is  informed  and  believes  and  upon  such  information 
and  belief  alleges  and  says  that  there  is  not  now  and 
never  has  been  a  corporation  known  as  the  Sunset 
Canal  Company  engaged  in  any  kind  of  business 
whatsoever  in  the  State  of  New  Mexico,  nor  has 
any  such  corporation  ever  had  or  claimed  the  right 
to  divert,  appropriate  or  distribute  or  use  the 
waters  of  the  Gila  River  for  irrigation  of  lands 
owned  and  possessed  by  water  users,  or  otherwise, 
as  alleged  in  paragraph  2  of  said  petition.  [575] 

And  further  answering  said  paragraph,  on  infor- 
mation and  belief  this  answering  defendant  alleges 
that  there  was  organized  in  the  State  of  New  Mexico 
for  the  purpose  of  acting  as  common  carrier  of 
waters  of  the  Gila  River  in  Hidalgo  County,  New 
Mexico  a  corporation  known  and  designated  as  the 
Sunset  Ditch  Company,  but  denies  that  said  cor- 
poration had  any  power  under  its  charter  to  appro- 
priate the  waters  of  said  river  and  denies  that  it 
ever  attempted  so  to  do,  and  further  alleges  and 
says  that  the  charter  of  said  Sunset  Ditch  Company 
was  forfeited  by  an  act  of  the  legislature  of  New 
Mexico  in  the  year  1921  and  has  no  longer  any  cor- 
porate existence  whatsoever,  and  further  that  such 
forfeiture  was  worked  before  the  date  of  the  decree 
in  this  cause  and  before  the  date  of  the  filing  of  the 
complaint  by  the  plaintiff  in  this  cause,  and  denies 
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that  there  was  any  corporation  in  existence  at  the 
date  of  the  filing-  of  this  suit  or  at  the  date  of  ap- 
pearance by  counsel  for  said  alleged  company  hav- 
ing corporate  existence  on  said  date  with  power  to 
or  which  attempted  to  appropriate  waters  of  the 
Gila  River  and  denies  that  the  Sunset  Ditch  Com- 
pany had  any  corporate  existence  at  the  time  of  the 
entry  of  the  decree  or  at  the  time  that  counsel  for 
the  defendants  in  this  cause  appeared  in  behalf  of 
the  Sunset  Ditch  Company. 

3. 

Defendant  admits  that  he  owned  and  was  in  pos- 
session of  certain  lands  under  the  Sunset  Canal 
which  were  fully  described  and  set  forth  in  the 
decree  of  this  court,  as  alleged  in  paragraph  3  of 
said  petition,  which  said  lands  had  been  and  were 
irrigated  by  the  waters  of  the  Gila  River  supplied 
through  the  Sunset  Canal,  and  further  answering 
said  paragraph  alleges  and  says  that  there  was 
never  any  corporation  existing  in  the  State  of  New 
Mexico  known  as  the  Sunset  Canal  Company,  nor 
has  this  answering  defendant  ever  been  a  director 
of  the  Sunset  Canal  Company,  and  further  answer- 
ing said  paragraph  the  defendant  says  that  there 
has  been  [576]  incorporated  under  the  laws  of  the 
State  of  New  Mexico  a  corporation  known  as  the 
Sunset  Ditch  Company,  which  said  corporation  for- 
feited its  charter  under  the  laws  of  the  State  of 
New  Mexico  and  by  an  act  of  the  legislature  thereof 
prior  to  the  date  of  the  institution  of  this  suit  and 
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which  said  corporation  never  had  power  under  its 
charter  to  appropriate  the  waters  of  any  river  in 
New  Mexico. 

4. 

This  answering  defendant  denies  each  and  every 
allegation  contained  in  paragraph  4  of  said  petition. 

Further  answering  said  paragraph  this  answering 
defendant  denies  that  any  water  was  ever  supplied 
to  anyone  by  the  Sunset  Canal  Company,  or  that 
there  ever  was  a  company  known  as  the  Sunset 
Canal  Company  in  the  State  of  New  Mexico  with 
power  to  appropriate  the  waters  of  the  said  river 
or  with  any  other  powers,  or  that  ny  such  named 
company  ever  had  any  corporate  existence  in  the 
State  of  New  Mexico. 

Further  answering  paragraph  4,  on  information 
and  belief  this  answering  defendant  alleges  and 
shows  to  the  court  that  the  following  named  defend- 
ants were  either  dead  before  the  date  of  said  decree 
and  before  the  date  of  the  filing  of  this  action  and 
before  the  date  of  their  entry  of  appearance  by 
counsel,  or  have  died,  sold  their  property  or  moved 
from  the  Virden  District  in  Hidalgo  County,  New 
Mexico,  and  did  not  use  or  attempt  to  use  any  of 
the  wTaters  of  the  Gila  River  during  the  year  1939: 

M.  M.  Allred 
J.  E.  Cardon 
George  H.  Cosper,  Jr.   (Adm.  of  the  Estate  of 

George  Cosper,  deceased) 
W.  F.  Foster 
R.  H.  Friestone 
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A.  C.  Gruwell 

Edward  Lunt 

Hiram  K.  Mortensen 

James  A.  Mitchell 

W.  J.  Mabin 

C.  Pirtle 

M.  D.  Patton 

Mrs.  T.  M.  Williamson 

Peter  Wahlin 

S.  A.  Brown 

C.  M.  Brooks 

J.  R.  Beavers 

Florentine)  Billaba 

E.  G.  Davidson 
M.  B.  Echols 
Trivio  Gonzales 

F.  W.  Jones 
Delbert  Johnson 
A.  E.  Keller 
Owen  Lunt 
Peter  Mortensen 
O.  Mortensen 
Mitchell  McDonald 
R.  J.  McLaren 
Helen  A.  Payne  [577] 

5. 
This  defendant  admits  the  allegations  of  para- 
graph 5  of  the  petition,  but  denies  that  this  court 
had  jurisdiction  of  the  lands  or  water  rights  of  the 
defendants  in  New  Mexico. 
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6. 

In  answer  to  paragraph  6,  this  defendant  admits 
the  allegations  contained  in  paragraph  6  of  the 
petition,  except  that  he  denies  that  Charles  A.  Firth, 
so  far  as  the  lands  and  waters  of  the  Gila  River 
situated  in  New  Mexico  are  concerned,  was  the  duly 
appointed  Water  Commissioner,  and  denies  that  the 
court  had  jurisdiction  to  appoint  said  Firth  to  ad- 
minister any  of  the  water  situated  outside  of  the 
District  of  Arizona  and  in  the  State  of  New 
Mexico. 

7. 

In  answer  to  paragraph  7,  this  answering  defend- 
ant is  advised  by  counsel  and  verily  believes  and 
therefore  alleges  that  all  of  the  documents  referred 
to  in  paragraph  7  are  immaterial  to  the  issues  ten- 
dered by  the  petition  in  this  matter  for  the  reason 
that  the  decree  and  the  orders  supplementary 
thereto  heretofore  made  and  entered  in  this  cause 
so  far  as  they  affect  this  answering  defendant  are 
void  and  of  no  force  and  effect. 

8. 
In  answer  to  paragraph  8,  this  answering  defend- 
ant denies  that  the  Sunset  Canal  Company  is  or 
ever  has  been  the  owner  and  operator  of  the  Sunset 
Canal,  or  the  owner  of  the  canals  known  as  Cosper 
Windham  or  Cosper  Windham  Extension  canal,  or 
that  it  diverts  and  conveys  water  from  the  Gila 
River,  but  admits  that  this  answering  defendant 
claims  an  interest  in  and   to   certain   [578]   lands 
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described  and  set  forth  in  the  said  decree  and  in 
this  connection  alleges  and  says  that  many  of  the 
other  parties  mentioned  and  described  in  said  para- 
graph 7,  whose  names  are  otherwise  set  forth  in  this 
return,  have  died  or  sold  out  and  did  not  use  the 
waters  of  the  Gila  River  during  the  year  1939. 

9. 

In  answer  to  paragraph  9,  this  answering  de- 
fendant denies  that  there  has  ever  existed  a  cor- 
poration known  as  the  Sunset  Canal  Company 
described  as  such  in  the  original  decree,  or  that  any 
canal  company  ever  filed  upon  or  had  the  right  to 
divert  water  from  the  Gila  River  in  New  Mexico, 
and  in  this  connection  alleges  and  says  that  the 
rights  of  the  users  of  the  waters  of  the  Gila  River 
in  Hidalgo  County,  New  Mexico,  are  individual 
rights  filed  and  claimed  by  the  owners  thereof  and* 
allowed  by  the  State  Engineer  of  the  State  of  New 
Mexico  under  and  pursuant  to  the  statutes  of  the 
State  of  New  Mexico. 

10. 
Answering  paragraph  10,  this  answering  defend- 
ant denies  that  any  demand  was  ever  made  upon 
him  personally  for  said  water  assessments  men- 
tioned and  described  in  said  paragraph,  and  denies 
that  the  Sunset  Canal  Company  or  any  corporals 
canal  company  owns  diverting  structures  or  head- 
gates  as  mentioned  and  described  in  paragraph  10 
of  the  petition. 
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11. 

Answering  paragraph  11,  this  answering  defend- 
ant alleges  that  he  is  advised  by  counsel  and  be- 
lieves, and  therefore  charges  the  fact  to  be  that 
this  court  was  without  jurisdiction  to  enter  said 
decree  regulating  the  use  of  the  waters  of  the  Gila 
River  and  appointing  a  water  master  to  administer 
the  same  outside  the  jurisdiction  of  said  court  and 
within  the  jurisdiction  of  the  State  of  New  Mexico, 
without  the  consent  and  against  the  will  of  the 
State  of  New  Mexico.  [579] 

12. 

That  this  defendant  is  informed  and  believes  and 
upon  such  information  and  belief  alleges  as  follows : 
that  he  admits  the  allegations  set  forth  in  para- 
graph 12  of  said  petition  except  that  this  answering 
defendant  denies  that  Thomas  M.  McClure,  or  any 
other  person,  informed  the  petitioner  herein  that 
the  waters  of  the  Gila  River  would  be  administered 
without  regard  to  the  rights  of  other  parties  named 
in  the  decree  mentioned  in  said  paragraph  who  are 
not  residents  of  the  State  of  New  Mexico  or  owners 
of  land  therein,  and  this  answering  defendant  fur- 
ther denies  that  Thomas  M.  McClure,  C.  B.  Tooley 
and  John  Bradford,  Jr.,  wilfully  and  unlawfully 
broke  and  caused  to  be  broken  the  locks  on  the 
measuring  devices  and  replaced  the  same  with  locks 
of  their  own,  as  alleged  in  said  paragraph,  but  on 
the  contrary  alleges  and  says  that  Thomas  M.  Mc- 
Clure is  the  State  Engineer  of  the  State  of  New 
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Mexico  duly  appointed  by  the  Governor  of  the 
State  of  New  Mexico  and  was  at  the  times  men- 
tioned and  described  in  said  paragraph  the  duly 
qualified  State  Engineer  of  the  State  of  New  Mex- 
ico; that  C.  B.  Tooley  was  at  all  times  mentioned  in 
said  paragraph  the  duly  appointed  water  master 
of  the  Gila  River  in  the  State  of  New  Mexico;  and 
that  John  Bradford,  Jr.,  at  all  times  mentioned  in 
said  paragraph  was  a  member  of  the  State  Police 
of  the  State  of  New  Mexico,  duly  appointed,  qual- 
ified and  acting  as  such,  and  further  that  all  the 
things  mentioned  and  done  in  paragraph  12  of  said 
petition  were  done  and  performed  by  the  said 
Thomas  M.  McClure,  C.  B.  Tooley,  and  John  Brad- 
ford, Jr.,  and  each  of  them,  acting  in  their  official 
capacities  and  under  orders  of  the  Chief  Executive, 
the  Governor  of  the  State  of  New  Mexico,  in  his, 
the  said  Governor's  exercise  of  the  sovereign  powers 
of  the  State  of  New  Mexico  over  the  Gila  River 
within  the  boundaries  of  the  State  of  New  Mexico, 
and  further  that  said  [580]  Gila  River,  within  the 
State  of  New  Mexico,  is  a  perennial  stream  and 
title  to  the  waters  thereof  are  now  and  were  at  nil 
times  mentioned  in  the  plaintiff's  petition  vested 
in  the  sovereign  State  of  New  Mexico,  and  that  this 
answering  defendant  owns  and  has  acquired  water 
rights  or  the  usufruct  of  the  waters  of  the  said  river 
by  virtue  of  his  compliance  with  the  appropriation 
laws  of  the  State  of  New  Mexico  and  by  placing  the 
said  waters  to  beneficial  use  on  his  lands  in  said 
state. 
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Further  answering  said  paragraph  this  answering 
defendant  alleges  that  Thomas  M.  McClure,  State 
Engineer  of  the  State  of  New  Mexico,  the  same 
person  mentioned  and  described  in  the  plaintiff's 
petition,  exercising  his  lawful  authority  under  the 
statutes  of  the  State  of  New  Mexico,  made  an  order 
on  the  31st  day  of  December,  1938,  creating  a  water 
district  on  the  Gila  River,  which  included  the  lands 
and  the  water  rights  of  this  answering  defendant, 
a  copy  of  which  order  is  hereto  annexed,  marked 
"Exhibit  A,"  and  prayed  to  be  taken  as  a  part  of 
this  return,  and  further  that  on  the  same  date 
Thomas  M.  McClure,  the  person  mentioned  and  de- 
scribed in  said  paragraph  of  the  petition  then  and 
there  in  the  lawful  exercise  of  his  authority  under 
the  statutes  of  the  State  of  New  Mexico  did  make 
and  enter  an  order  appointing  C.  B.  Tooley  as  water 
master  on  the  lower  Gila  River,  which  included 
the  lands  of  this  answering  defendant  described 
in  the  original  decree  in  this  cause,  a  copy  of  which 
order  appointing  said  water  master  is  hereto  an- 
nexed, marked  "Exhibit  B,"  and  prayed  to  be 
taken  as  a  part  of  this  answer. 

13. 
This  answering  defendant  admits  the  allegations 
contained  in  paragraph  13,  except  that  he  denies 
that  Thomas  M.  McClure,  C.  B.  Tooley  and  John 
Bradford,  Jr.,  or  either  or  any  of  them,  acted  as 
his  agent,  as  alleged  in  said  paragraph  or  [581] 
otherwise,  but  on  the  contrary  alleges  and  says  that 
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said  Thomas  M.  McClure  was  at  all  times  mentioned 
in  said  petition  the  duly  appointed,  qualified  and 
acting  State  Engineer  of  the  State  of  New  Mexico; 
that  C.  B.  Tooley  was  at  all  times  mentioned  in  said 
petition  the  duly  appointed,  qualified  and  acting 
water  master  of  the  lower  Gila  River  in  the  State 
of  New  Mexico,  and  that  said  John  Bradford,  Jr., 
was  at  all  times  mentioned  in  said  petition  a  duly 
appointed,  qualified  and  acting  State  Police  Officer, 
and  that  the  acts  and  things  done  and  complained 
of  in  paragraph  13  were  done  under  and  pursuant 
to  an  order  of  the  Governor  of  the  State  of  New 
Mexico  as  Chief  Executive  of  said  state  in  the  exer- 
cise of  the  lawful  sovereignty  of  the  State  of  New 
Mexico  over  the  waters  of  the  Gila  River,  a  peren- 
nial stream,  a  copy  of  the  order  under  which  said 
Thomas  M.  McClure,  C.  B.  Tooley  and  John  Brad- 
ford, Jr.,  did  and  performed  the  acts  complained  of 
in  paragraph  13  of  said  petition,  signed  by  the 
Governor  of  the  State  of  New  Mexico,  and  delivered 
to  them  and  in  their  possession  at  the  time  said  acts 
were  done  and  performed  is  hereto  annexed,  marked 
"Exhibit  C,"  and  prayed  to  be  taken  as  a  part  of 
this  answer,  and  this  answering  defendant  specifi- 
cally denies  that  said  last  mentioned  persons  are 
now  or  have  ever  been  his  agents,  but  on  the  con- 
trary alleges  and  says  that  each  and  all  of  them  are 
state  officers  over  whom  this  answering  defendant 
has  no  power,  control  or  direction  now  or  ever  here- 
tofore. 
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14. 
That  this  defendant  denies  each  and  every  alle- 
gation contained  in  paragraph  14  of  said  petition, 
and  further  denies  that  this  answering  defendant 
ever  violated  or  intended  to  or  attempted  to  violate 
any  order  of  this  court. 

Further  answering  said  petition,  this  answering 
defendant  respectfully  shows  to  the  Court: 

A. 

That  heretofore,  on  the  21st  day  of  December, 
1938,  the  [582]  New  Mexico  Interstate  Stream  Com- 
mission, a  legal  entity  under  the  laws  of  the  State 
of  New  Mexico  charged  and  entrusted  with  the 
protection,  preservation  and  conservation  of  the 
rivers  of  the  State  of  New  Mexico,  passed  a  reso- 
lution, a  copy  of  which  resolution  is  hereto  an- 
nexed, marked  "Exhibit  D,"  and  prayed  to  be  taken 
as  a  part  of  this  answer,  and  further  that  on  the 
28th  day  of  December,  1938,  Thomas  M.  McClure, 
State  Engineer  of  the  State  of  New  Mexico,  ad- 
dressed to  the  petitioner,  Charles  A.  Firth,  to  this 
Honorable  Court,  and  to  the  Governor  of  the  State 
of  Arizona,  a  letter  inclosing  a  copy  of  said  resolu- 
tion, a  copy  of  which  letter  is  hereto  attached, 
marked  "Exhibit  E,"  and  prayed  to  be  taken  as  a 
part  of  this  answer. 

B. 

Further  answering  said  petition  this  answering 
defendant  respectfully  shows  to  the  Court  that  he 
has  never  at  any  time  disobeyed  any  order  of  this 
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Court  mentioned  and  described  in  the  petition,  or 
any  other  order. 

C. 
Further  answering  said  petition  this  answering 
defendant  is  informed  and  believes  and  upon  such 
information  and  belief  states  the  fact  to  be  that  the 
said  Thomas  M.  McClure  and  the  water  master  ap- 
pointed by  him  under  and  pursuant  to  the  authority 
vested  in  him  by  the  statutes  of  the  State  of  New 
Mexico  have  administered  the  waters  of  said  river 
during  all  the  times  mentioned  and  described  in  the 
petition  in  a  fair  and  equitable  manner  and  have 
released  the  waters  of  said  river  for  the  use  and 
benefit  of  residents  of  the  State  of  Arizona  as  and 
when  requested  by  them  under  and  pursuant  to  the 
terms  of  said  decree,  except  that  said  releases  of 
water  were  made  after  the  vested  rights  of  water 
users  in  the  State  of  New  Mexico  had  first  been 
fulfilled  and  satisfied. 

D. 

This  answering  defendant  further  shows  to  the 
court  that  it  is  impossible  to  enforce  the  decree  in 
this  cause  for  the  reason  that  this  court  never  ob- 
tained jurisdiction  of  the  lands  or  water  rights 
appurtenant  thereto  in  the  State  of  New  [583] 
Mexico,  and  further  that  since  the  institution  of 
this  suit  approximately  half  of  the  lands  and  water 
rights  appurtenant  thereto  described  in  the  decree 
herein  have  passed  into  the  hands  of,  and  title  has 
been   obtained   thereto   by,   persons   not    parties   to 
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the  decree  or  to  this  cause  of  action,  and  that  said 
last  mentioned  persons  are  entitled  at  all  times  to 
take  water  from  the  river  without  regard  to  the 
terms  of  said  decree,  and  said  decree  therefore 
cannot  be  enforced  as  to  this  answering  defendant, 
and  further  that  in  the  normal  process  of  nature 
each  and  all  of  the  above-named  defendants,  except 
the  Sunset  Canal  Company  (which  never  existed) 
and  the  Sunset  Ditch  Company  (which  is  already 
dead)  will  die  and  pass  beyond  the  jurisdiction  of 
this  court,  and  inevitably  with  the  lapse  of  time  all 
the  lands  will  be  owned  or  possessed  by  persons  not 
bound  by  this  decree,  and  further  that  the  State  of 
New  Mexico,  exercising  its  sovereign  jurisdiction 
over  the  Gila  River,  has  taken  the  possession  of  the 
administration  thereof  and  administered  the  same 
since  the  3d  day  of  January,  1939,  and  C.  A.  Firth, 
Water  Commissioner,  has  performed  no  labor  or 
services  to  earn  the  13^  per  acre  fixed  by  the  court's 
order,  and  it  now  appears  that  the  State  of  New 
Mexico  was  not  made  a  party  to  this  cause  and  is 
not  bound  by  the  decree  herein  made,  and  this  an- 
swering defendant  is  advised  by  counsel  and  alleges 
that  the  State  of  New  Mexico  is  an  indispensable 
party  without  whose  presence  as  a  party  defendant 
in  this  litigation  this  court  was  without  power  to  do 
complete  and  final  justice  without  affecting  the 
rights  of  the  State  of  New  Mexico,  and  said  decree 
lacks  finality  and  further  the  presence  of  the  State 
of  New  Mexico  was  necessary  in  equity  and  good 
conscience. 
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Wherefore,  this  answering  defendant  respectfully 
prays  to  the  Court  that  said  petition  be  dismissed 
and  that  this  defendant  be  discharged. 

R.  W.  BROOKS  [584] 

L.  P.  McHALFFEY 

Lordsburg,  New  Mexico 
H.  VEARLE  PAYNE 
Lordsburg,  New  Mexico 

Albuquerque,  New  Mexico 
A.  T.  HANNETT 
Albuquerque,  New  Mexico 

State  of  New  Mexico, 
County  of  Hidalgo — ss. 

R.  W.  Brooks,  being  first  duly  sworn,  upon  his 
oath  deposes  and  says:  That  he  is  one  of  the 
defendants  in  the  above-entitled  action;  that  he  lias 
read  the  foregoing  Return  to  Order  to  Show  Cause 
as  amended,  knows  the  contents  thereof  and  that 
the  same  is  true  of  his  own  knowledge,  except  as  to 
those  matters  alleged  on  information  and  belief,  and 
as  to  those  he  believes  them  to  be  true. 
R.  W.  BROOKS 

Subscribed  and  sworn  to  before  me  this  30th  day 
of  October,  1939. 

[Seal]  RUTH  E.  WOOD, 

Notary  Public. 

My  commission  expires:  Jan.  3,  1940.  [585] 
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EXHIBIT  A 

State  of  New  Mexico, 
County  of  Santa  Fe, 

In  the  Office  of  the  State  Engineer 


In  the  Matter  of  a  Water  District  for  the  Gila 
River  Stream  System,  Hidalgo  County,  New 
Mexico. 


ORDER  CREATING  DISTRICT 

This  matter  coming  in  for  consideration  of  the 
State  Engineer  pursuant  to  instructions  given  him 
by  resolution  of  the  Interstate  Stream  Commission 
for  the  State  of  New  Mexico,  said  resolution  being 
passed  at  meeting  of  said  Commission  on  December 
21,  1938,  and  it  further 

Appearing  to  the  State  Engineer  that  the  admin- 
istration of  a  certain  decree  of  the  United  States 
District  Court  for  Arizona  insofar  as  the  State  of 
New  Mexico  is  concerned  and  its  proprietary  inter- 
ests in  the  waters  of  the  Gila  River,  that  the  court 
acted  without  jurisdiction,  and  it  is  the  purpose  of 
the  undersigned,  to  exercise  his  jurisdiction  over 
the  waters  of  the  Gila  River  in  New  Mexico; 

Now,  Therefore,  It  Is  Ordered  that  all  the  Gila 
River  System  in  Hidalgo  County,  New  Mexico,  be 
and  the  same  hereby  is  created  and  declared  to  be 
a  water  district  known  and  designated  as  the  Lower 
Gila    River    Water    District    for    the    purpose    of 
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having  the  waters  of  said  stream  system  appor- 
tioned and  distributed  by  a  water  master,  as  pro- 
vided by  the  Statutes  of  the  State  of  New  Mexico. 

Done  at  Santa  Fe,  New  Mexico,  this  31st  day  of 
December,  1938. 

[Seal]    (Signed)    THOMAS  M.  McCLURE, 

State  Engineer.  [586] 


EXHIBIT  B 

Office  of  State  Engineer, 
County  of  Santa  Fe, 
Santa  Fe,  New  Mexico 

ORDER    APPOINTING    WATER-MASTER 

I,  Thomas  M.  McClure,  State  Engineer  of  the 
State  of  New  Mexico,  by  virtue  of  the  authority 
vested  in  me  by  the  laws  of  the  state,  do  hereby 
appoint  C.  B.  Tooley  as  Water-Master  of  the  Lower 
Gila  River  District,  effective  the  1st  day  of  Jan- 
uary, 1939,  for  the  purpose  of  administering,  carry- 
ing out  and  enforcing  the  valid  water  rights  of  the 
Gila  River  within  said  district;  that  said  Water- 
Master  shall  have  all  the  powers  and  authority  with 
reference  to  said  water  in  the  aforesaid  District 
and  the  users  thereof  as  are  conferred  upon  a 
Water-Master  under  the  provisions  of  Chapter  151, 
New  Mexico  Statutes,  1929  Compilation. 

In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  official  seal  this  31st  day  of  December, 
A.  I).,  1938. 

[Seal]    (Signed)    THOMAS  M.  McCLURE, 

State  Engineer.  [587] 
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EXHIBIT  C 

January  3,  1939 
To  the  Chief  of  Police, 
Santa  Fe,  New  Mexico 

Dear  Sir: 

Pursuant  to  a  resolution  heretofore  passed  by 
the  Interstate  Stream  Commission,  the  State  En- 
gineer, Mr.  Thomas  M.  McClure,  was  instructed  to 
take  jurisdiction  over  the  administration  of  the 
waters  of  the  Gila  River,  an  interstate  stream,  and 
it  appearing  from  said  resolution  and  the  records 
of  the  said  Commission  in  the  State  Engineer's  of- 
fice and  from  other  evidence  placed  before  me  that 
a  certain  C.  A.  Firth  and  assistants  acting  under 
his  direction  have  assmned  unlawful  jurisdiction 
over  said  stream  and  are  attempting  to  administer 
the  same  without  authority  and  are  invading  the 
sovereign  proprietary  interests  in  the  water  of  said 
stream  of  the  State  of  New  Mexico,  and  it  further 
appearing  that  although  requested  by  the  State 
Engineer,  Mr.  Thomas  M.  McClure,  to  desist  from 
interfering  with  the  waters  of  said  stream  and 
attempting  to  administer  the  same  that  the  said 
C.  A.  Firth  and  his  said  assistants  continue  to  un- 
lawfully interfere  with  the  State's  sovereignty  in 
the  waters  of  said  river. 

You  will,  therefore,  under  the  direction  of  Mr. 
Thomas  M.  McClure,  State  Engineer,  cause  the  said 
C.  A.  Firth  and  his  assistants  to  desist  from  in  any 
manner  attempting  to  interfere  with  the  waters  of 
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said  stream  and  to  administer  the  same  and  you  will 
also  put  said  Thomas  M.  McClure,  State  Engineer 
of  the  State  of  New  Mexico  in  full  possession  of 
the  facilities  for  administering  the  water  of  said 
stream  and  use  such  force  as  may  be  necessary  to 
evict  the  said  C.  A.  Firth  and  his  assistants  or  any 
other  persons  interfering  with  the  administration 
of  the  waters  of  the  said  river  by  the  said  State 
Engineer,  and  you  will,  therefore,  govern  yourself 
accordingly. 

Yours  very  truly, 
(Signed)  JOHN  E.  MILES  [588] 


EXHIBIT  D 
RESOLUTION 

Whereas,  it  has  been  brought  to  the  attention 
of  the  Interstate  Stream  Commission  that  in  the 
United  States  District  Court  for  the  District  of 
Arizona  in  the  case  of  United  States  v.  Gila  Valley 
Irrigation  District,  et  al.,  entered  June  29,  1935,  a 
commissioner  or  water  master  has  been  appointed 
who  is  administering  the  waters  of  the  Gila  River 
outside  the  jurisdiction  of  said  court  and  within 
the  boundaries  of  the  State  of  New  Mexico,  and 

Whereas,  it  further  appears  that  the  Constitution 
of  the  State  of  New  Mexico,  by  the  terms  of  Sec- 
tion 2,  Article  16  provides: 

"The  unappropriated  water  of  every  natural 
stream,  perennial  or  torrential,  within  the  State 
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of  New  Mexico,  is  hereby  declared  to  belong  to 
to  the  public  and  to  be  subject  to  appropriation 
for  beneficial  use,  in  accordance  with  the  laws 
of  the  state.  Priority  of  appropriation  shall 
give  the  better  right." 

And  it  further  appearing  that  neither  the  United 
States  of  America,  the  State  of  Arizona,  nor  any 
qualified  citizen  or  body  corporate  of  the  State  of 
Arizona,  nor  any  of  its  residents,  nor  any  officers 
or  agents  of  the  United  States,  have  ever  filed 
with  the  State  Engineer  of  the  State  of  New  Mexico 
any  application  for,  or  made  appropriation  of,  the 
waters  of  the  Gila  River,  or  any  of  its  tributaries 
as  required  by  the  statutes  of  the  State  of  New 
Mexico,  and 

Whereas,  it  appears  that  the  State  of  New  Mexico 
was  not  a  party  to  the  litigation  and  could  not  be 
made  a  party  to  said  litigation  wherein  said  water 
master  was  appointed,  and  it  further  appearing 
that  said  water  master  is  acting,  so  far  as  he  con- 
trols water  and  performs  acts  within  the  State  of 
New  Mexico,  without  lawful  authority  as  against 
the  State  of  New  Mexico  and  is  interfering  with 
the  State's  sovereignty  of  its  waters  within  said 
State,  said  Grila  River  being  a  perennial  stream  and 
having  a  large  number  of  irrigators  who  have  ap- 
propriations under  the  laws  of  the  State  of  New 
Mexico,  and 

Whereas,  the  interference  of  said  water  master 
so  appointed  as  aforesaid  is  an  invasion  of  the  sov- 
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ereignty  of  the  State  of  New  Mexico  and  against 
the  peace  and  dignity  of  the  State  of  New  Mexico. 
Mr.  Chavez  offered  the  following  resolution  and 
moved  its  adoption:  [589] 

"Now,  therefore,  Be  It  Resolved  that  the 
State  Engineer  of  the  State  of  New  Mexico  be, 
and  he  hereby  is,  empowered  and  directed  to 
communicate  with  the  said  Commissioner  or 
water  master  so  appointed  as  aforesaid  and 
advise  him  to  cease  interference  or  exercising 
any  jurisdiction  or  performing  any  act  touch- 
ing the  use  and  distribution  of  the  waters  of 
the  Gila  River  within  the  boundaries  of  the 
State  of  New  Mexico,  and  that  upon  the  refusal 
of  said  water  master  or  commissioner  to  com- 
ply with  such  orders  on  the  part  of  the  State 
Engineer,  the  State  Engineer  be  authorized  to 
present  this  resolution  to  the  Governor  of  the 
State  of  New  Mexico,  requesting  that  he  exor- 
cise his  authority  as  Chief  Executive  of  the 
State  to  direct  that  such  measures  be  taken  by 
the  proper  officers  of  the  State  to  enforce  this 
resolution,  and  the  orders  of  the  State  En- 
gineer, and 

"Be  It  Further  Resolved  that  a  copy  of  this 
resolution  be  sent  to  the  United  States  District 
Court  for  the  District  of  Arizona  and  to  the 
State  Engineer  of  the  State  of  Arizona."  [590] 


98  R.  W.  Brooks,  et  al.  vs. 

EXHIBIT  E 
"Dear  Sir: 

"Pursuant  to  instructions  given  me  by  resolu- 
tion of  the  Interstate  Stream  Commission  for  the 
State  of  New  Mexico,  a  copy  of  which  is  annexed 
to  this  letter,  I  am  handing  said  resolution  to  you. 

"I  was  likewise  advised  by  the  Commission  and 
its  attorney  that  it  is  not  the  attitude  of  the  Inter- 
state Stream  Commission  to  be  contumacious  con- 
cerning the  court's  decree  in  this  matter,  but  that 
the  Interstate  Stream  Commission  is  convinced  that 
in  the  decree  so  far  as  the  State  of  New  Mexico  is 
concerned  and  its  proprietary  interests  in  the 
waters  of  the  Gila  that  the  court  acted  without 
jurisdiction,  and  that  it  is  the  purpose  of  the  Inter- 
state stream  Commission,  through  the  undersigned, 
to  exercise  its  jurisdiction  over  the  waters  of  the 
Gila. 

"However,  the  Interstate  Stream  Commission 
and  the  undersigned  believe  that  an  amicable  ad- 
justment of  the  matter  can  be  arranged  if  a  meet- 
ing can  be  held  with  responsible  officials  of  the  two 
states  and  the  United  States  representing  the  In- 
dians and  either  a  compact  entered  into  between  the 
states  or  some  other  satisfactory  adjustment  which 
will  be  fair  and  equitable. 

"From  the  information  and  investigations  made 
by  this  department,  we  have  reached  the  conclusion 
that  the  water  is  not  being  equitably  distributed 
and  that  citizens  holding  prior  rights  to  waters  of 
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the  river  in  this  State  are  being  deprived  of  their 
rights. 

"I  wish  to  assure  you  in  my  own  behalf  and  in 
behalf  of  the  Commission  that  we  would  be  happy 
to  meet  with  responsible  officials  for  a  discussion 
of  this  matter  at  any  time  that  suits  the  convenience 
of  such  officials. 

' i  Respectfully, ' ' 

[Endorsed]:    Filed  Nov.  1,  1939.  [591] 


[Title  of  District  Court  and  Cause.] 

AMENDED  RETURN  TO  ORDER  TO 
SHOW  CAUSE 

Come  now  Carl  M.  Donaldson,  Byron  Echols, 
B.  J.  Gale,  G.  Lynn  Hatch,  R.  T.  Johns,  Willard  E. 
Jones,  John  B.  Jones,  Parley  P.  Jones,  T.  V.  Jones, 
M.  N.  Jensen,  Mary  Jane  Jones,  Rachel  Jensen, 
Milton  N.  Jensen,  Anna  H.  Lunt,  P.  L.  Lunt,  Hans 
Mortensen,  Fenley  F.  Merrill,  Orson  A.  Merrill, 
Leslie  B.  Payne,  Nancy  O.  Pace,  Junius  E.  Payne, 
H.  M.  Payne,  J.  E.  Payne,  (Trustee  of  the  Church 
of  Jesus  Christ  of  Latter  Day  Saints),  E.  C.  Payne, 
Ralph  Richardson,  Orson  J.  Richens,  R.  Richens, 
Henry  L.  Smith,  Florence  R.  Swofford,  Nancy  A. 
Smith,  School  District  No.  2,  County  of  Hidalgo, 
State  of  New  Mexico,  E.  Thygerson,  B.  Y.  Whipple 
and  Maude  Larsen,  in  their  own  behalf  only  and 
make  this  their  Amended  Return  to  the  Order  to 
Show  Cause  heretofore  issued  in  the  above-entitled 
matter,  and  respectfully  show  to  the  Court: 
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1. 

That  they  admit  the  allegations  contained  in  para- 
graph 1  of  the  petition,  except  that  they  respect- 
fully allege  and  show  to  the  Court  that  the  amended 
complaint  in  said  cause,  in  response  to  which  the 
decree  in  said  cause  was  entered,  and  the  decree 
itself  discloses  that  said  suit  was  an  action  by  the 
plaintiff,  the  United  States  of  America,  to  quiet  the 
title  of  the  United  States  to  its  claim  in  and  to  the 
waters  of  the  Gila  River  in  the  States  of  Arizona 
and  New  Mexico,  and  purports  to  adjudicate  the 
title  to  lands  and  waters  appurtenant  thereto  [592] 
belonging  to  various  defendants  and  situated  in  the 
State  of  Arizona  and  the  State  of  New  Mexico,  and 
purports  to  bind  their  successors  in  interest. 

(Paragraph  2  omitted  because  identical  with  same 
numbered  paragraph  in  Brooks  return.) 

3. 

Defendants  admit  that  they  owned  and  was  in 
possession  of  certain  lands  under  the  Sunset  Canal 
which  were  fully  described  and  set  forth  in  the 
decree  of  this  court,  as  alleged  in  paragraph  3  of 
said  petition,  which  said  lands  had  been  and  were 
irrigated  by  the  waters  of  the  Gila  River  supplied 
through  the  Sunset  Canal,  and  further  answering 
said  paragraph  allege  and  say  that  there  was  never 
any  corporation  existing  in  the  State  of  New  Mexico 
known  as  the  Sunset  Canal  Company,  nor  has  Par- 
ley P.  Jones,  one  of  the  answering  defendants 
herein,  ever  been  a  director  of  the   Sunset  Canal 
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Company,  and  further  answering  said  paragraph 
the  defendants  say  that  there  has  been  incorporated 
under  the  laws  of  the  State  of  New  Mexico  a  cor- 
poration known  as  the  Sunset  Ditch  Company, 
which  said  corporation  forfeited  its  charter  under 
the  laws  of  the  State  of  New  Mexico  and  by  an  act 
of  the  legislature  thereof  prior  to  the  date  of  the 
institution  of  this  suit  and  which  said  corporation 
never  had  power  under  its  charter  to  appropriate 
the  waters  of  any  river  in  New  Mexico. 

4. 

These  answering  defendants  deny  each  and  every 
allegation  contained  in  paragraph  4  of  said  petition. 

Further  answering  said  paragraph  these  answer- 
ing defendants  deny  that  any  water  was  ever  sup- 
plied to  anyone  by  the  Sunset  Canal  Company,  or 
that  there  ever  was  a  company  known  as  the  Sunset 
Canal  Company  in  the  State  of  New  Mexico  with 
power  [593]  to  appropriate  the  waters  of  the  said 
river  or  with  any  other  powers,  or  that  any  such 
named  company  ever  had  any  corporate  existence  in 
the  State  of  New  Mexico. 

Further  answering  paragraph  4,  on  information 
and  belief  these  answering  defendants  allege  and 
show  to  the  court  that  the  following  named  defend- 
ants were  either  dead  before  the  date  of  said  decree 
and  before  the  date  of  the  tiling  of  this  action  and 
before  the  date  of  their  entry  of  appearance  by 
counsel,  or  have  died,  sold  their  property  or  moved 
from  the  Virden  District  in  Hidalgo  County,  New 
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Mexico,  and  did  not  use  or  attempt  to  use  any  of 
the  waters  of  the  Gila  River  during  the  year  1939; 

M.  M.  Allred 

J.  E.  Cardon 

George  H.  Cosper,  Jr.  (Adm.  of  the  Estate  of 
George  Cosper,  deceased) 

W.  F.  Foster 

R.  H.  Friestone 

A.  C.  Gruwell 

Edward  Lunt 

Hiram  K.  Mortensen 

James  A.  Mitchell 

W.  J.  Mabin 

C.  Pirtle 

M.  D.  Patton 

Mrs.  T.  M.  Williamson 

Peter  Wahlin 

S.  A.  Brown 

C.  M.  Brooks 

J.  R.  Beavers 

Florentino  Billaba 

E.  G.  Davidson 
M.  B.  Echols 
Trivio  Gonzales 

F.  W.  Jones 
Delbert  Johnson 
A.  E.  Keller 
Owen  Lunt 
Peter  Mortensen 
O.  Mortensen 
Mitchell  McDonald 
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R.  J.  McLaren 
Helen  A.  Payne 

Further  answering  the  allegations  of  paragraph 
4,  of  said  petition  these  answering  defendants 
admit  that  they  owned  certain  lands  as  described 
in  said  decree  at  the  time  of  the  institution  of  said 
suit  and  allege  that  said  lands  were  irrigated  by 
the  waters  of  the  Gila  River  which  were  diverted  or 
caused  to  be  diverted  by  each  respective  defendant, 
and  conveyed  to  said  lands  through  a  canal  known 
as  the  Sunset  Ditch,  which  was  maintained  by  the 
joint  efforts  of  the  various  land  owners  using  the 
same. 

(Paragraphs  5,  6,  7,  8  omitted  because  identical 
with  same  numbered  paragraphs  in  Brooks  return.) 

[594] 
9. 

In  answer  to  paragraph  9,  these  answering  de- 
fendants deny  that  there  has  ever  existed  a  cor- 
poration known  as  the  Sunset  Canal  Company 
described  as  such  in  the  original  decree,  or  that  any 
canal  company  ever  filed  upon  or  had  the  right  to 
divert  water  from  the  Gila  River  in  New  Mexico, 
and  in  this  connection  allege  and  say  that  the  rights 
of  the  users  of  the  waters  of  the  Gila  River  in 
Hidalgo  County,  New  Mexico,  are  individual  rights 
filed  and  claimed  by  the  owners  thereof  and  allowed 
by  the  State  Engineer  of  the  State  of  New  Mexico 
under  and  pursuant  to  the  statutes  of  the  State  of 
New  Mexico. 
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Further  answering  said  paragraph  9,  these  an- 
swering defendants  allege  that  the  order  mentioned 
therein  made  and  entered  on  the  9th  day  of  Decem- 
ber, 1935,  was  void  and  of  no  effect  as  to  land  and 
water  used  by  these  defendants  within  the  State 
of  New  Mexico  for  the  reason  that  said  land  and 
water  are  and  were  outside  of  the  territorial  juris- 
diction of  this  court. 

(Paragraph  10  omitted  because  identical  with 
same  numbered  paragraph  in  Brooks  return.) 

11. 

Answering  paragraph  11,  these  answering  de- 
fendants allege  that  they  are  advised  by  counsel 
and  believe,  and  therefore  charge  the  fact  to  be  that 
this  court  was  without  jurisdiction  to  enter  said 
decree  regulating  the  use  of  the  waters  of  the  Gila 
River  and  appointing  a  water  master  to  administer 
the  same  outside  the  jurisdiction  of  said  court  and 
within  the  jurisdiction  of  the  State  of  New  Mexico, 
without  the  consent  and  against  the  will  of  the 
State  of  New  Mexico. 

These  answering  defendants  deny  that  they  have 
since  the  3rd  day  of  January,  1939,  diverted  or 
caused  to  be  diverted  any  waters  of  the  Gila  River 
in  violation  of  the  orders  of  this  court  but  allege 
that  all  water  diverted  from  the  Gila  River  for 
irrigating  land  in  the  State  of  New  Mexico  subse- 
quent to  January  3,  1939,  was  diverted  by  and  under 
the  direct  control  of  the  State  of  New  Mexico  by 
its  duly  authorized  officers  as  [595]  hereinafter  more 
fully  alleged. 
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Paragraphs  12,  13  and  14  A,  B  and  C  omitted 
because  identical  with  same  numbered  paragraphs 
in  Brooks  return.) 

14  D. 

Further  answering  the  allegations  of  said  peti- 
tion, defendants  allege  that  Maude  Larsen,  E.  Thy- 
gerson,  J.  E.  Payne,  (Trustee  of  the  Church  of 
Jesus  Christ  of  Latter  Day  Saints),  R.  Richens, 
Nancy  A.  Smith  and  B.  Y.  Whipple,  have  not  since 
January  1,  1939,  owned  any  land  or  real  estate  in 
New  Mexico  irrigated  by  the  waters  of  the  Gila 
River,  except  town  lots  in  the  Village  of  Virden, 
Hidalgo  County,  New  Mexico,  a  municipal  corpora- 
tion. That  said  defendants  have  not  since  January  1, 
1939,  diverted  any  waters  of  the  Gila  River;  that 
the  Village  of  Virden  by  and  through  its  officers 
distributed  all  waters  used  for  irrigation  in  the  said 
Village  of  Virden  and  that  the  said  water  is  turned 
on  to  the  premises  of  said  defendants  by  the  said 
Village  of  Virden;  that  the  only  water  used  by  said 
defendants  is  for  the  irrigation  of  small  flower  and 
vegetable  gardens  upon  the  said  town  lots. 

E. 

Further  answering  said  petition,  Defendants  al- 
lege that  H.  M.  Payne,  N.  O.  Pace,  E.  C.  Payne  and 
Florence  Swofford  have  not  personally  diverted  any 
of  the  waters  of  the  Gila  River  during  the  year 
1939 ;  that  all  of  their  lands  have  been  either  rented 
or  managed  by  other  persons ;  that  the  said  Defend- 
ant, H.  M.  Payne,  is  eighty-two  (82)  years  of  age; 
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that  Defendant  N.  O.  Pace  is  eighty  (80)  years  of 
age;  that  these  defendants  are  too  old  to  manage 
or  cultivate  real  estate  and  that  all  lands  owned  by 
them  in  the  Gila  Valley  have  been  at  all  times  dur- 
ing the  year  1939  rented  to  other  persons;  that 
Defendant  Florence  Swofford  is  of  the  approximate 

age  of  years;  that  all  lands  owned  by  her  in 

the  Gila  Valley  have  been  [596]  managed  and  culti- 
vated by  her  children  at  all  times  during  the  year 
1939;  that  Defendant  E.  C.  Payne  is  a  resident  of 
Lordsburg,  New  Mexico,  and  has  rented  all  lands 
owned  by  him  in  the  Gila  Valley  and  has  not  per- 
sonally used  the  water  of  the  Gila  River  during  the 
year  1939;  that  said  Defendants,  nor  any  thereof, 
have  not,  either  in  person  or  by  an  agent,  used, 
diverted  or  caused  to  be  diverted  any  waters  of  the 
Gila  River  contrary  to  the  said  decree. 

(Paragraph  F  is  identical  with  paragraph  D  of 
Brooks  return.) 

Wherefore,  these  answering  defendants  respect- 
fully pray  to  the  Court  that  said  petition  be  dis- 
missed and  that  these  defendants  be  discharged. 
PARLEY  P.  JONES, 
L.  P.  McHALFFEY, 

Lordsburg,  New  Mexico. 
H.  VEARLE  PAYNE, 

Lordsburg,  New  Mexico. 
A.  T.  HANNETT, 

Albuquerque,  New  Mexico. 
M.  C.  MECHEM, 

Albuquerque,  New  Mexico.  [597] 
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State  of  New  Mexico, 
County  of  Hidalgo — ss. 

Parley  P.  Jones,  being  first  duly  sworn,  upon  his 
oath  deposes  and  says: 

That  he  is  one  of  the  defendants  in  the  above- 
entitled  action;  that  he  has  read  the  foregoing 
Amended  Return  to  Order  to  Show  Cause,  knows 
the  contents  thereof  and  that  the  same  is  true  of  his 
own  knowledge,  except  as  to  those  matters  alleged 
on  information  and  belief,  and  as  to  those  he  be- 
lieves them  to  be  true. 

PARLEY  P.  JONES 

Subscribed  and  Sworn  to  Before  Me,  this  the  1 
day  of  November,  A.  D.  1939. 
[Seal]  P.  M.  JONES, 

Notary  Public. 

My  Commission  Expires:  July  8,  1943. 

(Exhibits  identical  with  exhibits  in  Brooks  re- 
turn) 

[Endorsed] :    Filed  Nov.  6,  1939.  [598] 
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[Title  of  District  Court.] 

November  1939  Term  At  Tucson 

MINUTE    ENTRY   OF   WEDNESDAY, 
FEBRUARY  6,  1940 
(Globe  Division) 

Honorable  Albert  M.  Sames,  United  States  District 
Judge,  Presiding. 

[Title  of  Cause.] 

It  Is  Ordered  that  the  motion  to  quash  Rule  to 
Show  Cause  and  service  thereof  filed  by  Parley  P. 
Jones,  et  al.,  on  November  7,  1939,  be  denied; 

It  Is  Further  Ordered  that  motion  to  vacate  final 
decree  and  orders  made  pursuant,  thereto  filed  by 
R.  W.  Brooks  in  these  proceedings  November  7, 
1939,  be  denied; 

The  Court  finds  that  each  of  the  respondents  to 
the  Rule  to  Show  Cause,  namely,  Carl  M.  Donald- 
son, Byron  Echols,  B.  J.  Gale,  G.  Lynn  Hatch, 
R.  T.  Johns,  Willard  E.  Jones,  John  B.  Jones, 
Parley  P.  Jones,  T.  V.  Jones,  M.  N.  Jensen,  Mary 
Jane  Jones,  Rachel  Jensen,  Milton  N.  Jensen,  Anna 
H.  Lunt,  P.  L.  Lunt,  Hans  Mortensen,  Fenley  F. 
Merrill,  Orson  A.  Merrill,  Leslie  B.  Payne,  Nancy 
O.  Pace,  Junius  E.  Payne,  H.  M.  Payne,  J.  E. 
Payne  (Trustee  of  the  Church  of  Jesus  Christ  of 
Latter  Day  Saints),  E.  C.  Payne,  Ralph  Richard- 
son, Orsen  J.  Richens,  R.  Richens,  Henry  L.  Smith, 
Florence  R.  Swofford,  Nancy  A.  Smith,  School  Dis- 
trict No.  2  County  of  Hidalgo  State  of  New  Mex- 
ico,   E.    Thygerson,    B.    Y.    Whipple    and    Maude 
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Larsen ;  A.  C.  Gruwell,  M.  M.  Allred,  Edward  Lunt, 
George  H.  Oosper;  and  R.  W.  Brooks  is  guilty  of 
civil  contempt  as  alleged  in  the  Petition  of  the 
Water  Commissioner  filed  herein  on  September  9, 
1939,  and  It  Is  Ordered  that  C.  A.  Firth  as  Water 
Commissioner  under  the  decree  herein  have  and 
recover  for  his  use  and  benefit  as  such  Water  [599] 
Commissioner  in  the  administration  of  said  decree, 
of  and  from  each  of  said  respondents  severally  the 
sum  of  one  hundred  dollars  ($100.00)  counsel  for 
said  petitioner  to  prepare  serve  and  file  proposed 
findings  of  fact  and  conclusions  of  law  and  form 
of  decree; 

It  Is  Further  Ordered  that  all  counsel  and  re- 
spondents be  and  appear  before  this  Court  on  the 
11th  day  of  March,  1940,  at  Tucson,  Arizona,  in 
the  court  room  of  this  court  at  the  hour  of  ten 
o'clock  a.m.  for  the  settlement  of  the  findings  of 
fact  and  conclusions  of  law  and  entry  of  judgment 
on  said  petition  of  the  water  commissioner  and  for 
such  further  orders  as  the  Court  may  determine 
upon  in  the  premises.  [600] 
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[Title  of  District  Court.] 

November  1939  Term  At  Tucson 

MINUTEP  ENTRY  OF  FRIDAY 
FEBRUARY  9,  1940 

(Globe  Division) 

Honorable  Albert  M.  Sames,  United  States  District 
Judge,  Presiding. 

[Title  of  Cause.] 

On  motion  of  M.  C.  Mechem,  Esquire, 
It  Is  Ordered  that  the  respondents  to  the  Rule 
to  Show  Cause  in  the  contempt  proceedings  herein 
be  allowed  to  February  25,  1940  within  which  to  file 
proposed  amendments  or  additions  to  the  findings 
of  fact  and  conclusions  of  law  proposed  by  the  peti- 
tioner herein.  [601] 
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November  1939  Term  At  Tucson 

MINUTE  ENTRY  OF  SATURDAY, 

FEBRUARY  10,  1940 

(Globe  Division) 

Honorable  Albert  M.  Sames,  United  States  District 
Judge,  Presiding. 

[Title  of  Cause.] 

On  motion  of  John  P.  Dougherty,  Esquire,  As- 
sistant United  States  Attorney, 

It  Is  Ordered  that  the  petitioners  in  the  con- 
tempt proceedings  herein  be  allowed  to  February  26, 
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1940  within  which  to  file  proposed  findings  of  facts 
and  conclusions  of  law  and  form  of  decree  pursuant 
to  the  order  of  the  Court  entered  herein  February  6, 
1940.  [602] 
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MINUTE  ENTRY  OF  SATURDAY, 
FEBRUARY  17,  1940 

(Globe  Division) 

Honorable  Albert  M.  Sames,  United  States  District 
Judge,  Presiding. 

[Title  of  Cause.] 

On  motion  of  A.  T.  Hannett,  Esquire, 
It  Is  Ordered  that  the  respondents  to  the  Rule 
to  Show  Cause  in  the  contempt  proceedings  be  al- 
lowed ten  days  from  the  date  of  filing  of  plaintiff's 
proposed  findings  of  facts  and  conclusions  of  law  on 
the  order  entered  herein  February  6,  1940  within 
which  to  file  objections  thereto  and  proposed  find- 
ings of  facts  and  conclusions  of  law.  [603] 
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[Title  of  District  Court,] 

November  1939  Term  At  Tucson 

MINUTE  ENTRY  OF  MONDAY, 
FEBRUARY  26,  1940 

(Globe  Division) 

Honorable  Albert  M.  Sames,  United  States  District 
Judge,  Presiding. 

[Title  of  Cause.] 

Motion  of  A.  T.  Hannett,  Esquire,  that  these  pro- 
ceedings be  dismissed  as  to  the  respondent  Hiram 
Pace  having  been  submitted  and  by  the  Court  taken 
under  advisement,  and  the  Court  having  duly  con- 
sidered the  same  and  being  fully  advised  in  the 
premises, 

It  Is  Ordered  that  said  motion  for  dismissal  as 
to  said  respondent  be  and  it  is  denied.  [604] 


[Title  of  District  Court  and  Cause.] 

FINDINGS    OF    FACT    AND    CONCLUSIONS 
OF  LAW  REQUESTED  BY  RESPONDENTS 

Now  come  the  respondents  in  the  above-entitled 
cause,  by  their  attorneys,  and  respectfully  move  the 
court  to  make  the  following  findings  of  fact  and 
conclusions  of  law: 
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Requested  Finding  of  Fact  No.  1 

That  the  Gila  River  is  a  perennial  stream,  hav- 
ing its  head  waters  and  originating  in  the  State  of 
New  Mexico  and  meandering  in  a  southwesterly 
direction  through  the  County  of  Hidalgo,  State  of 
New  Mexico,  and  crossing  the  state  line  between 
the  States  of  New  Mexico  and  Arizona  into  the 
State  of  Arizona,  traversing  a  substantial  portion 
of  said  state  and  becoming  a  tributary  of  the  Colo- 
rado River. 

Requested  Finding  of  Fact  No.  2 

That  all  the  lands  and  water  rights  owned  by  the 
respondents  in  these  proceedings  are  situated  in 
the  County  of  Hidalgo,  State  of  New  Mexico,  and 
outside  the  Territorial  jurisdiction  of  the  United 
States  District  Court  for  the  District  of  Arizona, 
and  that  the  respondents,  and  each  of  them,  are 
citizens  and  residents  of  Hidalgo  County,  New 
Mexico. 

Requested  Finding  of  Fact  No.  3 

That  the  duty  of  water  in  Hidalgo  County,  New 
Mexico,  on  the  Gila  River  is  six  acre  feet  per 
annum. 

Requested  Finding  of  Fact  No.  4 

That  the  following  named  respondents  did  not 
use  any  water  from  the  Gila  River  in  Hidalgo 
County,  New  Mexico,  or  else-  [605]  whore  from  said 
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river  in  the  year  1939,  to-wit: 
George  H.  Cosper 
Nancy  O.  Pace 
E.  G.  Payne 
M.  M.  Allred 
Mary  Jane  Jones 
H.  M.  Payne 
A.  C.  Gruwell 
Edward  Lunt 

Requested  Finding  of  Pact  No.  5 

That  since  the  hearing  in  these  proceedings,  as 
more  fully  appears  from  a  motion  with  a  death  cer- 
tificate attached  heretofore  filed  herein,  Maude 
Larsen  died. 

Requested  Finding  of  Fact  No.  6 

That  the  respondents  Junius  E.  Payne  and  J.  E. 
Payne  are  one  and  the  same  person,  and  likewise 
the  respondents  Milton  N.  Jensen  and  M.  N. 
Jensen  are  one  and  the  same  person. 

Requested  Finding  of  Fact  No.  7 

That  the  following  named  respondents  used  water 
only  on  city  lots  in  the  municipality  of  the  Town 
of  Virden,  the  said  lots  having  an  area  of  1.1  acres 
each,  and  that  said  water  was  delivered  to  them, 
and  to  each  of  them,  by  the  municipality  of  the 
Town  of  Virden,  which  said  Town  was  not  a  party 
to  this  cause,  acting  through  a  water  master  ap- 
pointed by  said  municipality: 
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Anna  H.  Lunt 

R.  Richens 

E.  Thygerson 

J.   E.   Payne,    (Trustee  of  the  Church  of  Jesus 

Christ  of  Latter  Day  Saints) 
Ralph  Richardson 
Nancy  A.  Smith 

B.  Y.  Whipple 

Requested  Finding  of  Fact  No.  8 

That  of  the  original  seventy-five  persons  named 
in  the  rule  to  show  cause  in  these  proceedings  and 
cited  for  contempt  of  court  herein,  the  following 
named  persons  are  either  dead  or  have  disposed  of 
their  property  to  third  persons: 

Hans  Anderson 
S.  A.  Brown 

C.  M.  Brooks 
J.  R.  Beavers 
W.  E.  Bowers 
Florentino  Billaba 
J.  E.  Cardon 
Owen  Lunt 

R.  H.  Lunt 
Maude  Larsen 
J.  Alfred  Mortensen 
Hiram  K.  Mortensen 
James  A.  Mitchell 
Peter  Mortensen  [606] 
E.  G.  Davidson 
M.  B.  Echols 


116  R.  W.  Brooks,  et  al.  vs. 

W.  F.  Foster 

R.  H.  Friestone 
Trivio  Gonzales 
H.  Grady 
M.  L.  Harris 

F.  W.  Jones 
Delbert  Johnson 
A.  E.  Keller 

G.  V.  Lunt 

Randall  Lunt    (Administrator  of  the  Estate  of 

Jasper  Gale,  deceased) 
O.  Mortensen 
W.  J.  Mabin 
Mitchell  McDonald 
R.  J.  McLaren 
C.  Pirtle 
G.  Q.  Payne 
Helen  A.  Payne 
M.  D.  Patton 
E.  W.  Richens 
Mrs.  T.  M.  Williamson 
Peter  Wahline 

and  that  the  total  number  of  acres  with  water 
rights  appurtenant  thereto  as  disclosed  by  the 
original  decree  herein  owned  by  said  last  named 
persons  were  approximately  1118.7  acres. 

Requested  Finding  of  Fact  No.  9 

That  the  total  number  of  acres  served  by  the  Sun- 
set Canal  and  involved  in  these  proceedings  is 
2433.7. 
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Requested  Finding  of  Fact  No.  10 

That  the  respondent  Hiram  Pace  was  not  a  party 
to  the  original  suit  herein. 

Requested  Finding  of  Fact  No.  11 

That  no  demand  was  made  on  any  of  these 
respondents  for  the  payment  of  the  thirteen  cents 
per  acre,  except  a  demand  made  on  the  Sunset 
Canal  Company,  which  was  non-existent. 

Requested  Finding  of  Fact  No.  12 

That  none  of  the  respondents  broke  any  locks  or 
opened  any  headgates,  or  in  any  way  interfered  by 
any  personal  act  of  theirs  with  the  administration 
of  the  waters  of  the  Gila  River  or  with  the  duties 
imposed  upon  the  petitioner,  Firth,  by  the  terms  of 
said  decree,  as  charged  in  the  petition. 

Requested  Finding  of  Fact  No.  13 

That  none  of  the  respondents  diverted  water 
from  the  Gila  River  in  the  year  1939,  but  on  the 
contrary  said  water  was  diverted,  administered 
and  distributed  [607]  under  the  direction  of  the 
State  Engineer  of  the  State  of  New  Mexico  after 
he  had  created  a  water  district  of  the  area  of  land 
owned  by  these  respondents  and  others  named  in 
the  original  suit,  and  said  waters  were  so  diverted 
and  administered  by  a  water  master  appointed  by 
the  State  Engineer  of  the  State  of  New  Mexico 
acting  under  and  pursuant  to  the  authority  vested 
in  him  by  the  laws  of  the  State  of  New  Mexico. 
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Requested  Finding  of  Fact  No.  14 

That  the  acts  of  the  State  Engineer  of  the  State 
of  New  Mexico,  C.  B.  Tooley  and  John  Bradford, 
Jr.,  alleged  and  complained  of  in  the  petition 
herein,  whereby  they  took  possession  of  the  Sunset 
Canal  in  the  State  of  New  Mexico  and  diverted  and 
distributed  the  waters  of  the  Gila  River  to  these 
respondents  and  ousted  the  said  C.  A.  Firth  from 
control  of  the  same,  were  all  done  and  performed 
under  the  direction  of  the  Governor  of  the  State  of 
New  Mexico  at  the  instance  of  the  Interstate 
Stream  Commission  of  the  State  of  New  Mexico 
and  in  their  official  capacities,  and  were  not  done 
and  performed  for  and  on  behalf  of,  or  as  agents 
or  representatives  of,  the  respondents  herein 
named. 

Requested  Finding  of  Fact  No.  15 

That  approximately  one-half  of  the  land  under 
the  Sunset  Canal  or  ditch  is  now  owned  by  persons 
not  parties  to  the  original  decree  or  orders  issued 
supplementary  thereto. 

Requested  Finding  of  Fact  No.  16 

That  the  following  named  respondents  in  the 
original  suit  were  dead,  either  before  the  original 
suit  herein  was  instituted  or  before  the  entry  of 
the  decree  in  the  original  suit  herein,  and  before 
the  order  of  December  9,  1935,  issued  supple- 
mentary to  the  making  of  said  decree:  [608] 
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Florentine)  Billaba,  died  in  1931 

E.  G.  Davidson,  died  in  1928 
Trivio  Gonzales,  died  in  1933 

F.  W.  Jones,  died  in  March,  1926 
Owen  Lunt,  died  in  January,  1934 
Mitchell  McDonald,  died  in  1933 
C.  Pirtle,  died  in  1927 

Requested  Finding  of  Fact  No.  17 

That  the  Sunset  Ditch  Company  never  did  busi- 
ness in  the  State  of  Arizona. 

Requested  Finding  of  Fact  No.  18 

That  the  Sunset  Ditch  Company  was  incorpo- 
rated in  the  year  1903  under  the  laws  of  the  Terri- 
tory of  New  Mexico,  and  that  on  the  14th  day  of 
June,  1921,  the  charter  of  said  corporation  was 
forfeited  pursuant  to  a  mandatory  statute  by  action 
of  the  State  Corporation  Commission  of  the  State 
of  New  Mexico. 

Requested  Finding  of  Fact  No.  19 

That  the  Sunset  Canal  is  the  only  means  of  di- 
version and  the  only  canal  diverting  waters  from 
the  Gila  River  to  serve  and  serving  the  lands  of 
these  respondents  and  other  defendants  named  in 
the  rule  and  order  to  show  cause. 

Requested  Finding  of  Fact  No.  20 

That  the  Sunset  Ditch  Company  or  the  Sunset 
Canal  Company  never  owned  any  land  on  the  Gila 
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River  in  Hidalgo  County,  New  Mexico,  or  ap- 
propriated any  waters  for  use  on  lands  nor  applied 
water  to  beneficial  use  or  any  lands  in  New  Mexico. 

Requested  Finding  of  Fact  No.  21 

That  when  the  water  was  turned  off  from  the 
Sunset  canal  by  the  petitioner  in  October,  1938,  and 
again  in  January,  1939,  it  turned  off  the  water 
from  all  the  users  of  said  ditch  including  a  large 
number  of  persons  not  parties  to  the  original  de- 
cree in  this  cause. 

Requested  Finding  of  Fact  No.  22 

That  C.  A.  Firth  did  not  make  demand  upon  any 
of  the  respondents  for  acreage  assessments  to 
which  he  claims  to  be  [609]  entitled,  under  and  by 
virtue  of  the  orders  and  decree  of  this  court,  except 
upon  Parley  P.  Jones,  R.  W.  Brooks  and  Rachael 
Jensen,  and  such  demand  was  made  upon  them  in 
their  alleged  official  capacity  as  a  committee  or  di- 
rectors of  the  Sunset  Canal. 

Requested  Finding  of  Fact  No.  23 

That  the  petitioner,  C.  A.  Firth,  performed  no 
services  as  water  commissioner  to  administer  water 
for  the  Sunset  Canal  and  these  respondents  dur- 
ing the  year  1939. 

Requested  Finding  of  Fact  No.  24 

That  no  damage  to  the  plaintiff  was  alleged  in 
the  original  suit  in  this  cause  nor  found  to  be 
existent. 
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Requested  Finding-  of  Fact  No.  25 

That  no  damage  to  the  plaintiff,  United  States, 
or  its  wards,  was  alleged  to  have  occurred  by  any 
act  on  the  part  of  these  respondents,  or  the  de- 
fendants in  New  Mexico  named  in  the  amended 
complaint,  nor  was  any  damage  determined  to  have 
occurred  to  the  plaintiff  or  its  wards  by  the  terms 
of  the  original  decree  herein.  [610] 

CONCLUSIONS  OF  LAW 

Requested  Conclusion  of  Law  No.  1 

That  it  appears  from  the  amended  complaint  and 
the  original  decree  in  this  cause  that  this  suit  is  an 
action  to  quiet  title  to  water  rights  in  New  Mexico. 

Requested  Conclusion  of  Law  No.  2 

That  this  suit  is  a  naked  action  to  quiet  title  and 
null  and  void  as  to  lands  and  water  rights  appurte- 
nant thereto  in  the  State  of  New  Mexico. 

Requested  Conclusion  of  Law  No.  3 

That  the  original  decree  in  this  cause  was  a  con- 
sent decree  and  in  accordance  with  an  agreement 
between  the  parties,  the  court  merely  exercising  an 
administrative  function  in  recording  what  had  been 
agreed  to  between  the  parties,  and  upon  one  of  the 
parties  seeking  to  enforce  such  decree  it  is  the  duty 
of  the  court  to  inquire  into  the  equities  and  deter- 
mine whether  or  not  its  enforcement  would  be 
equitable. 
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Requested  Conclusion  of  Law  No.  4 

That  the  original  decree  being  a  consent  decree 
is  not  res  adjudicata. 

Requested  Conclusion  of  Law  No.  5 

That  this  court  was  without  jurisdiction  to  ap- 
point a  water  commissioner  to  administer  the 
waters  of  the  Gila  River  in  the  State  of  New 
Mexico,  and  that  the  appointment  of  said  commis- 
sioner was  an  invasion  of  the  sovereign  powrers  and 
rights  of  the  State  of  New  Mexico. 

Requested  Conclusion  of  Law  No.  6 

That  this  court  was  without  jurisdiction  to  en- 
force the  performance  in  New  Mexico  of  the  acts 
required  to  be  performed  by  its  said  decree  and  the 
orders  supplementary  thereto. 

Requested  Conclusion  of  Law  No.  7 

That  under  the  laws  and  Constitution  of  the 
State  of  New  Mexico,  water  is  appurtenant  to  the 
lands  and  becomes  real  [611]  estate  upon  the  com- 
pliance with  the  statutes  of  the  State  of  New 
Mexico  for  the  initiation  and  perfection  of  water 
rights. 

Requested  Conclusion  of  Law  No.  8 

That  under  the  laws  and  the  Constitution  of  the 
State  of  New  Mexico  and  under  the  statutes  of  the 
L^nited  States,  the  State  of  New  Mexico  as  a  sov- 
ereign state  has  such  title,  ownership  or  interest  in 
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the  waters  of  the  Gila  River  and  such  interest  in 
preserving  the  taxable  value  of  the  lands  of  its 
people  dependent  for  such  value  upon  irrigation 
waters  from  the  Gila  River,  and  the  interests  of 
the  State  of  New  Mexico  are  so  indissolubly  linked 
with  the  rights  of  defendant  appropriators  of  water 
that  it  was  an  indispensable  party  in  this  cause 
without  whose  presence  complete  justice  and  a  final 
determination  of  this  said  cause  could  not  be  had. 

Requested  Conclusion  of  Law  No.  9 

That  the  Governor  of  the  State  of  New  Mexico, 
the  Interstate  Stream  Commission  of  the  State  of 
New  Mexico,  and  the  State  Engineer  of  the  State 
of  New  Mexico  were  cloaked  and  vested  with  the 
sovereign  powers  of  the  State  of  New  Mexico  rela- 
tive to  the  control,  management  and  distribution  of 
the  waters  of  the  Gila  River  within  the  State  of 
New  Mexico  in  the  Virden  District,  and  elsewhere 
on  the  Gila  River  in  said  state,  and  that  the  said 
State  Engineer  had  lawful  power  and  authority  to 
oust  the  defendant,  C.  A.  Firth,  from  jurisdiction 
over  the  waters  of  said  river  and  to  administer  the 
same  for  the  benefit  of  the  State  of  New  Mexico  and 
its  water  users  holding  lawful  water  rights  on  the 
said  Gila  River  which  rights  were  and  are  exercised 
under  the  laws  and  Constitution  of  the  State  of 
NeAv  Mexico  for  the  beneficial  use  of  said  [612] 
waters  upon  lands  located  in  said  State  of  Now 
Mexico. 
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Requested  Conclusion  of  Law  No.  10 

That  the  respondents  were  without  power  or  legal 
right  by  assignment,  conveyances,  or  the  consent 
decree  herein  to  alienate  or  part  with  title  to  or  the 
right  to  use  the  waters  of  the  Gila  River  secured 
to  them  by  virtue  of  their  compliance  with  the  laws 
of  the  State  of  New  Mexico,  in  that  by  complying 
with  the  laws  of  the  State  of  New  Mexico  they  ac- 
quired only  the  usufruct  of  the  waters  of  said 
stream,  the  basic  title  and  the  right  to  control  and 
dispose  of  said  waters  remaining  at  all  times  in  the 
State  of  New  Mexico. 

Requested  Conclusion  of  Law  No.  11 

That  the  water  rights  involved  herein  are  owned 
and  possessed  by  the  individual  respondents.  That 
the  Sunset  Ditch,  through  which  the  water  is  car- 
ried, is  a  common  carrier  and  that  the  water  right 
is  not  attached  to  the  ditch  but  is  appurtenant  to 
the  lands  irrigated  and  that  said  water  rights  are 
owned  by  the  parties  in  severalty. 

Requested  Conclusion  of  Law  No.  12 

That  the  Sunset  Ditch  Company  had  no  right 
under  the  laws  of  New  Mexico  to  divert  water  in 
that  it  was  not  the  owner  of  water  nor  an  ap- 
propriator  thereof. 

Requested  Conclusion  of  Law  No.  13 

That  the  service  of  process  on  respondents, 
Hiram  Pace,  Parley  P.  Jones,  R.  W.  Brooks  and 
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Eachael  Jensen,  as  alleged  directors  of  the  Sunset 
Canal  Company  was  made  upon  them  outside  the 
territorial  jurisdiction  of  this  court  in  the  State  of 
New  Mexico  and  such  service  is  void,  and  the  court 
did  not  thereby  acquire  jurisdiction  over  them. 

Requested  Conclusion  of  Law  No.  14 

That  upon  the  failure  of  the  Sunset  Ditch  Com- 
pany to  file  its  annual  reports  and  pay  annual  fees 
and  upon  the  action  of  the  State  Corporation  Com- 
mission of  New  Mexico  in  forfeiting-  [613]  the 
charter  of  the  Sunset  Ditch  Company  by  virtue  of 
a  mandatory  statute  of  New  Mexico,  the  Sunset 
Ditch  Company  became  civilly  dead,  and  no  officer, 
director  or  attorney  had  any  power  or  authority  to 
enter  an  appearance  for  it  and  any  judgment 
rendered  against  it  or  any  appearance  made  in  its 
behalf  in  any  court,  including  the  purported  entry 
of  appearance  in  this  cause,  was  void  and  a  nullity, 
and  any  judgment  or  decree  in  this  cause  against 
the  Sunset  Ditch  Company  was  void  on  its  face  and 
a  nullity. 

Requested  Conclusion  of  Law  No.  15 

That  the  decree  in  this  cause  is  a  nullity  as  to  the 
successors  in  title  of  the  original  defendants,  re- 
spondents herein,  who  have  died  or  sold  their  prop- 
erty since  the  date  of  said  decree,  and  further  that 
said  decree  is  a  nullity  so  far  as  it  tends  to  operate 
directly  on  the  lands  and  water  rights  in  New 
Mexico. 
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Requested  Conclusion  of  Law  No.  16 

The  original  decree  is  a  nullity  so  far  as  it  re- 
quires the  doing  of  a  positive  act  affecting  the 
water  rights  and  lands  in  New  Mexico  by  the  water 
commissioner,  C.  A.  Firth. 

Requested  Conclusion  of  Law  No.  17 

That  it  does  not  appear  from  the  complaint  in 
this  cause  that  the  defendants  had  invaded  the 
water  rights  of  the  United  States,  it  wards,  the  In- 
dians, described  therein,  or  any  water  user  in  Ari- 
zona, or  had  committed  any  trespass  upon  said 
rights  or  committed  any  wrong  against  any  right 
asserted  by  the  plaintiff  in  this  cause  or  its  wrards, 
or  any  water  user  in  the  State  of  Arizona,  nor  does 
it  appear  from  the  records  in  this  cause  that  the 
plaintiff,  or  its  wards,  or  any  other  person  in  Ari- 
zona suffered  any  damage  by  reason  of  any  act 
theretofore  committed  by  any  person  in  New 
Mexico,  including  these  respondents. 

[Endorsed] :  Filed  Feb  26  1940.  [614] 
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[Title  of  District  Court,] 

November  1939  Term  At  Tucson 

MINUTE  ENTRY  OF  MONDAY, 
MARCH  11,  1940 
(Globe  Division) 

Honorable  Albert  M.  Sames,  United  States  District 
Judge,  Presiding 

[Title  of  Cause.] 

This  case  comes  on  regularly  this  day  for  settle- 
ment of  findings  of  facts  and  conclusions  of  law 
and  entry  of  decree  pursuant  to  the  order  of  Febru- 
ary 6,  1940. 

Frank  E.  Flynn,  Esquire,  United  States  Attor- 
ney, and  H.  S.  McCluskey,  Esquire,  special  counsel, 
appear  for  the  Government,  Charles  H.  Reed,  Es- 
quire, appears  as  counsel  for  the  San  Carlos  Irri- 
gation District.  John  C.  Gung'l,  Esquire,  appears 
as  counsel  for  the  Gila  Water  Commissioner  and 
Geraint  Humphries,  Esquire,  Special  Field  Coun- 
sel, Indian  Field  Service,  is  present.  M.  C.  Mechem, 
Esquire,  A.  T.  Hannett,  Esquire,  L.  P.  McHalffey, 
Esquire,  and  H.  Vearle  Payne,  Esquire,  appear  as 
counsel  for  the  respondents. 

On  motion  of  the  said  United  States  Attorney, 
It  Is  Ordered  that  default  herein  be  entered  as 
to  the  respondent  Hiram  Pace. 

On  motion  of  the  said  United  States  Attorney, 
It  Is  Ordered  that  default  herein  be  entered  as 
to  the  respondent  Sunset  Canal  Company. 
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A.  T.  Hannett,  Esquire,  now  suggests  the  death 
of  H.  M.  Payne. 

The  said  United  States  Attorney  now  requests 
that  Maude  Larsen  and  H.  M.  Payne  be  eliminated 
from  any  judgment  now  entered  herein  for  the 
reason  that  said  respondents  are  now  deceased. 

The  said  United  States  Attorney  now  presents 
pages  [615]  1  and  la  for  substitution  for  page  1  of 
petitioner's  proposed  findings  of  facts  heretofore 
filed  herein,  and 

It  Is  Ordered  that  said  petitioner  be  allowed  to 
substitute  pages  1  and  la  now  presented  for  page  1 
of  petitioner's  proposed  findings  of  facts  heretofore 
filed  herein. 

Petitioner's  proposed  findings  of  facts  and  con- 
clusions of  law  and  respondents  proposed  findings 
of  facts  and  conclusions  of  law  are  now  duly  argued 

by  respective  counsel. 

» 

It  Is  Ordered  that  the  contempt  proceedings 
herein  be  dismissed  as  to  the  respondents  Edward 
Lunt,  A.  C.  Gruwell,  M.  M.  Allred,  and  George  H. 
Cosper. 

On  motion  of  the  said  United  States  Attorney, 

It  Is  Ordered  that  the  contempt  proceedings 
herein  be  dismissed  as  to  the  respondent  Hiram 
Pace. 

The  respondents  now  renew  motion  to  quash 
rule  to  show  cause  and  service  thereof  and  motion 
to  dismiss  as  to  the  respondents  R.  W.  Brooks, 
Parley  P.  Jones  and  Eachel  Jensen  as  directors  of 
the  Sunset  Canal  Company, 
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It  Is  Ordered  that  each  of  said  motions  be  and 
it  is  denied. 

It  Is  Ordered  that  Frank  E.  Flynn,  Esquire, 
United  States  Attorney,  be  allowed  to  withdraw 
from  the  file  herein  plaintiff's  proposed  findings  of 
fact  and  conclusions  of  law  and  form  of  judgment 
for  correction  thereof. 

The  said  United  States  Attorney  now  presents 
reengrossed  form  of  findings  of  fact  and  con- 
clusions of  law  and  judgment,  and  It  Is  Ordered 
that  the  same  be  approved  and  spread  upon  the 
minutes  and  entered  herein  as  follows:  [616] 


[Title  of  District  Court  and  Cause.] 

FINDINGS  OF  FACT  AND  CONCLUSIONS 
OF  LAW 

That  on  the  6th,  7th  and  9th  days  of  November, 
1939  the  above-entitled  matter  came  on  for  hearing 
before  the  Court  on  the  petition  of  C.  A.  Firth,  the 
Court's  Water  Commissioner  in  the  above-entitled 
cause,  and  on  motion  of  F.  E.  Flynn,  United  States 
Attorney  for  the  District  of  Arizona,  and  a  rule 
against  the  hereinafter  named  respondents,  to  show 
cause  why  they,  and  each  of  them,  should  not  be 
punished  for  contempt  of  Court  for  violating  the 
terms  of  the  decree  entered  in  the  above-entitled 
cause  on  the  29th  day  of  June,  1935,  and  the  orders 
of  the  Court  made  in  pursuance  thereto;  and  the 
Court  having  considered  the  same  and  the  returns 
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to  said  rule;  and  heard  the  evidence  introduced  on 
behalf  of  the  petitioner  and  the  respondents;  and 
being  fully  advised  in  the  premises,  both  as  to  the 
law  and  the  facts;  and  having  been  requested  by 
the  respondents  to  make  written  findings  and  con- 
clusions, does  hereby  make  the  following  findings 
of  facts  and  conclusions  of  law: 

FINDINGS  OF  FACT 

I. 

The  above-entitled  cause,  numbered  E-59-Globe, 
was  instituted  in  this  Court  by  the  United  States 
of  America,  as  plaintiff,  for  itself  and  as  trustee 
and  guardian  of  the  Pima  and  Apache  Indians,  to 
determine  their  respective  rights  [617]  to  the  use 
of  the  waters  of  the  Gila  River,  an  interstate 
stream,  to  irrigate  large  areas  of  lands  in  the  Gila 
River  and  San  Carlos  Indian  reservations,  respec- 
tively, in  the  State  of  Arizona ;  that  the  Gila  Valley 
Irrigation  District  and  others,  residents  of  the 
State  of  Arizona,  were  made  defendants  in  said 
action,  and  that  the  following  named  respondents, 
residents  of  Hidalgo  County,  State  of  New  Mexico, 
to-wit : 

Sunset  Canal  Company;  R.  W.  Brooks,  Carl  M. 
Donaldson;  Byron  Echols;  B.  J,  Gale;  G.  Lynn 
Hatch;  R,  T.  Johns;  Willard  E.  Jones;  John  B. 
Jones;  T.  V.  Jones;  Parley  P.  Jones;  Mary  Jane 
Jones;  Rachael  Jensen;  Milton  N.  Jensen;  Maude 
Larson;  Anna  H.  Lunt;  Hans  Mortensen;  Fenley 
F.  Merrill;  Orsen  A.  Merrill;    Leslie    B.    Payne; 
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Nancy  O.  Pace;  Junius  E.  Payne;  H.  M.  Payne; 
J.  E.  Payne,  Trustee  of  Church  of  Jesus  Christ  of 
Latter  Day  Saints;  E.  C.  Payne;  Ralph  Richard- 
son; Orsen  J.  Richens;  R.  Richens;  Henry  L. 
Smith;  Florence  R.  Swofford;  Nancy  A.  Smith; 
School  District  No.  2,  County  of  Hidalgo,  State  of 
New  Mexico;  E.  Thygerson ;  B.  Y.  Whipple;  M.  M. 
Allred  and  P.  L.  Lunt,  were  defendants  in  said 
cause ;  that  they  appeared  and  filed  their  respective 
answers  and  cross-complaints  therein  and  signed  a 
stipulation  for  judgment  and  decree;  that  said  re- 
spondents were  defendants  in  said  cause  at  the  time 
of  the  entry  of  the  decree  herein. 

II. 

That  the  Sunset  Ditch  Company  was,  in  1903, 
duly  incorporated  under  the  laws  of  the  State  of 
New  Mexico;  that  thereafter  said  corporation  took 
possession  of  and  thereafter  managed  and  oper- 
ated the  Sunset  Canal ;  that  at  the  time  the  Court 
acquired  jurisdiction  in  this  cause,  said  corpora- 
tion was  doing  husiness  under  the  name  of  "Sun- 
set Canal  Company"  [618]  in  the  states  of  Ari- 
zona and  New  Mexico,  and  ever  since  has  been,  and 
now  is,  doing  business  under  said  name;  that  during 
all  of  said  time,  the  officers,  agents  and  representa- 
tives of  said  corporation  have  acted  for  said  cor- 
poration by  using  the  name  "Sunset  Canal  Com- 
pany", and  still  continue  so  to  do;  that  the  Sunset 
Canal  Company  is  identical  with  the  corporation 
organized  and  incorporated  in  1903,  under  the  laws 
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of  the  State  of  New  Mexico  under  the  name  of  Sun- 
set Ditch  Company,  and  is  referred  to  as  a  party- 
defendant  herein  under  both  names. 

Ill  and  IV. 
That  Parley  P.  Jones,  R.  W.  Brooks,  Rachael 
Jensen  and  Hiram  Pace  were  officers  and  directors 
of  the  Sunset  Canal  Company  during"  the  year  1939. 

V. 

That  the  above  respondents  named  in  paragraph 
I  of  these  findings,  with  the  exception  of  the  Sun- 
set Canal  Company,  during  all  of  the  year  1939, 
owned  or  were  in  possession  of  certain  lands  lo- 
cated in  Hidalgo  County,  State  of  New  Mexico, 
which  lands  and  the  respective  owners  thereof  are 
more  fully  described  in  the  decree  heretofore  duly 
entered  herein;  that  said  lands  wrere,  during  the 
year  1939,  and  for  a  long  time  prior  thereto,  irri- 
gated with  water  diverted  from  the  Gila  River  in 
the  State  of  New  Mexico,  by  the  respondent,  the 
Sunset  Canal  Company,  and  carried  by  it  to  said 
lands  through  the  canal  generally  and  commonly 
known  as  the  "Sunset  Canal". 

VI. 

That  the  Court,  having  jurisdiction  in  said  suit, 
received  and  approved  a  stipulation  of  the  parties 
thereto,  and  entered  a  final  decree  in  conformity 
with  said  stipulation  [619]  and  equity;  that  all  of 
the  respondents,  whose  names    are    set    forth    in 
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paragraphs  I  and  II  hereof,  were  parties  to  said 
stipulation  and  decree;  that  said  final  decree  con- 
tained an  injunction  against  all  parties  to  said  suit 
and  their  successors  and  assigns. 

VII. 

That  in  said  stipulation  the  Court  was  requested 
to  appoint,  and  the  decree  provided  for  the  appoint- 
ment of  a  Water  Commissioner  to  carry  out  and 
enforce  the  provisions  of  the  decree,  and  the  in- 
structions and  orders  of  the  Court,  and  if  any 
proper  orders,  rules  or  directions  of  such  Water 
Commissioner,  made  in  accordance  with  and  for  the 
enforcement  of  the  decree,  were  disobeyed  or  disre- 
garded, the  Water  Commissioner  was  empowered 
and  authorized  to  cut  off  the  water  from  the  ditch 
then  being  used  by  the  person  so  disobeying  such 
proper  orders,  rules  or  directions. 

VIII. 

That  thereafter  the  Court  appointed  C.  A.  Firth 
as  Water  Commissioner  and,  on  December  9,  1935, 
the  Court  made  and  duly  entered  an  order,  which 
said  order  reads  as  follows: 

"This  cause  came  on  regularly  for  hearing 
this  9th  day  of  December,  1935,  on  order  of  the 
Court  duly  made  heretofore  for  determining 
the  manner  and  method  of  providing  compen- 
sation for  the  Water  Commissioner  heretofore 
appointed  by  the  Court  in  the  above  entitled 
cause,  providing  for  and  authorizing  the  Water 
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Commissioner  to  secure  assistants,  clerical 
help,  office  and  field  equipment.  The  Court  re- 
ceived from  the  Water  Commissioner,  C.  A. 
Firth,  an  estimate  of  the  costs  of  administer- 
ing the  Gila  Kiver  decree  for  the  calendar  year 
1936,  a  copy  of  which  is  attached  hereto.  The 
Court  having  heard  counsel  for  all  the  princi- 
pal landowners  and  the  United  States  Attorney, 
representing  the  plaintiff,  and  being  fully  ad- 
vised in  the  premises, 

It  Is,  Therefore,  Ordered  that  the  Water 
Commissioner  establish  an  office  at  Safford, 
Arizona,  and  he  is  hereby  authorized  to  em- 
ploy an  assistant  for  the  Duncan  and  Virden 
Valley  at  an  annual  salary  not  to  exceed  $1500. 
He  is  also  authorized  to  employ  an  assistant 
for  the  Safford  Valley  at  an  annual  salary  not 
to  exceed  $1800.  He  is  also  authorized  to  em- 
ploy an  office  engineer  at  an  annual  salary  not 
to  exceed  $2400.  The  Commissioner  [620]  is  au- 
thorized to  employ  clerical  help  at  approxi- 
mately $1800  per  year. 

The  Water  Commissioner  shall  be  allowed 
for  his  travel  expenses  and  all  personal  ex- 
penses incurred  by  him  as  such  Water  Com- 
missioner the  sum  of  $1800  per  year.  He  is  also 
authorized  to  pay  to  his  assistant  in  the  Dun- 
can Valley  $1200  per  year  as  a  travel  allowance 
and  he  is  authorized  to  pay  a  like  allowance  to 
his  assistant  in  the  Saiford  Valley.  The  Water 
Commissioner   is   further  authorized   to   make 
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expenditures  specified  and  indicated  in  item  3 
of  his  estimate  attached  hereto. 

It  Is  Further  Ordered  that  all  expenses  of 
the  Water  Commissioner  herein  authorized 
shall  be  paid  by  the  land  owners  and  for  that 
purpose  the  Water  Commissioner  is  authorized 
and  directed  to  collect  13^  for  each  acre  of  land 
for  which  a  water  right  is  given  in  the  decree. 
The  Water  Commissioner  is  further  directed 
to  collect  said  13^  per  acre  from  each  idividual, 
corporation,  or  party  designated  in  the  decree 
as  the  party  entitled  to  divert  water  from  the 
Gila  River  under  the  terms  thereof  and  in  each 
instance  where  the  parties  entitled  to  divert 
are  represented  by  an  irrigation  district  which 
is  a  party  to  this  suit  such  irrigation  district 
shall  be  responsible  for  collecting  the  said  13^ 
per  acre  and  paying  it  over  to  the  Water  Com- 
missioner. The  collection  of  said  13^  per  acre 
for  the  lands  represented  by  the  United  States, 
whether  Indian  or  non-Indian,  shall  be  col- 
lected by  the  United  States  of  America,  the 
plaintiff  herein. 

It  Is  Further  Ordered  That  all  parties,  save 
and  except  the  United  States  of  America,  shall 
pay  their  share  of  the  Commissioner's  expenses 
in  advance,  in  two  equal  installments,  the  first 
of  which  shall  be  made  on  February  1,  1936, 
and  a  second  installment  of  a  like  amount  on 
the  1st  day  of  July,  1936.  Thereafter,  semi-an- 
nual payments  of  equal  amounts  shall  be  made 
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on  the  1st  day  of  January  and  the  1st  day  of 
July,  unless  otherwise  specified  by  an  order  of 
this  Court. 

It  Is  Further  Ordered  that  the  expenses  of 
the  Water  Commissioner  payable  by  the  plain- 
tiff, the  United  States  of  America,  shall  be 
paid  by  the  proper  United  States  Government 
disbursing  officer  of  the  Indian  Irrigation 
Service  in  12  equal  monthly  payments,  be- 
ginning- February  1,  1936,  which  said  payments 
and  which  said  sums  shall  all  be  paid  in  ac- 
cordance with  Government  regulations. 

The  Water  Commissioner  Is  Ordered  and  Di- 
rected to  refuse  the  delivery  of  water  from  the 
Gila  River  to  any  party  entitled  to  divert  so 
long  as  such  diverter  remains  in  default  in  the 
payment  of  any  of  its  share  of  the  said  13^  per 
acre. 

The  Commissioner  Is  Further  Ordered  and 
Directed  to  have  each  party  entitled  to  divert 
water  from  the  Gila  River  install  at  his  or  its 
own  expense,  adequate  and  substantial  head- 
gates  with  adequate  locking  facilities  and  ac- 
curate measuring  and  automatic  recording  de- 
[621]  vices  on  or  before  March  1,  1936.  He 
shall  advise  such  diverter  as  promptly  as  pos- 
sible the  size,  type  and  proper  location  of  such 
headgates  and  measuring  and  automatic  record- 
ing devices  as  he  shall  deem  proper  and  when 
any  such  party  shall  notify  the  Commissioner 
that  he  or  it    is    ready    to    make    installation 
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thereof  the  Commissioner  shall  supervise  such 
installation  to  the  end  that  accuracy  and 
economy  shall  be  facilitated. 

The  Commissioner  Is  Further  Directed  to 
prepare  and  file  with  the  Court,  with  copies  to 
the  interested  parties,  a  full  and  complete  re- 
port, certified  under  oath,  showing  the  daily 
quantity  of  water  distributed  to  the  respective 
users  and  the  conditions  under  which  such 
water  was  diverted  and  used,  including  diver- 
sion rates  during  the  period  of  his  administra- 
tion of  the  decree  up  to  and  including  the  31st 
day  of  December,  1936,  and  annually  thereafter 
unless  otherwise  directed  by  the  Court.  Said 
report  shall  contain  an  analysis  of  his  expendi- 
tures during  said  period,  also  a  tabulation  and 
an  analysis  of  all  hydrometric  data  collected 
relating  to  the  River  during  said  period. 

Done  in  open  Court  this  9th  day  of  Decem- 
ber, 1935. 

ALBERT  M.  SAMES 

Judge,  United  States  District 
Court,  for  the  District  of 
Arizona." 

IX. 
That  C.  A.  Firth  qualified,  and  ever  since  the  1st 
day  of  January,  1936,  he  has  been  and  now  is,  the 
Court's  Commissioner,  duly  authorized  and  cm- 
powered  to  enforce  and  carry  out  the  provisions  of 
said  decree  and  order;  that  thereafter,  in  accord- 
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ance  Avith  paragraph  eight  of  the  aforesaid  order, 
he  directed  and  requested  that  all  parties  to  said 
decree,  entitled  by  its  provisions  to  divert  water, 
to  install  proper  headgates,  adequate  locking  facili- 
ties, accurate  measuring  and  automatic  recording 
devices;  that  he  so  advised  and  directed  the  re- 
spondent Sunset  Canal  Company;  that  from  time 
to  time  the  Water  Commissioner  issued  orders, 
rules  and  directions  concerning  the  use  of  water, 
in  conformity  with  the  provisions  of  said  decree 
and  order. 

X. 

That  respondent  Sunset  Canal  Company  duly  in- 
stalled adequate  headgates,  adequate  locking  facili- 
ties, and  accurate  measuring  and  automatic  record- 
ing devices,  and  that  it  [622]  and  the  other  re- 
spondents above  named  operated  under  and  in 
conformity  with  the  decree  and  the  orders,  rules 
and  directions  of  the  Water  Commissioner  from 
January  1,  1936,  to  and  including  December 
31,  1938. 

XL 

That,  in  accordance  with  said  order,  the  Water 
Commissioner  duly  notified  each  party  entitled  to 
divert  water  from  the  Gila  River,  including  re- 
spondent Sunset  Canal  Company,  to  pay  13^  per 
acre  for  all  lands  for  which  it  was  entitled  to  di- 
vert ;  that  the  Sunset  Canal  Company  collected  said 
sum  from  all  the  water  users  under  its  system,  in- 
cluding each  of  the  respondents  herein,  and  paid 
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said  sum  to  the  Water  Commissioner  for  the  years 
1936,  1937  and  1938. 

XII. 

That  after  the  entry  of  the  decree,  as  found  in 
paragraph  VI  hereof,  the  parties  to  said  suit,  in- 
cluding the  respondents,  continued  to  operate,  or 
cause  to  be  operated,  the  lands  respectively  owned 
or  possessed  by  them;  that  said  respondents  since 
the  entry  of  said  decree  have  continued  to  irrigate, 
or  cause  to  be  irrigated,  their  respective  lands  with 
water  diverted  from  the  Gila  River  by  respondent 
Sunset  Canal  Company,  and  carried  to  their  said 
lands  through  the  said  Sunset  Canal ;  that  from 
January  1,  1936,  to  and  including  December  31, 
1938,  said  respondents  operated,  or  caused  to  be 
operated,  said  lands,  and  irrigated,  or  caused  the 
same  to  be  irrigated,  under  and  according  to  the 
terms  and  provisions  of  said  decree  and  the  orders 
of  this  Court,  and  abided  by  and  complied  with  the 
terms  and  provisions  of  said  decree  and  orders  of 
this  Court,  and  the  orders,  rules  and  directions  duly 
issued  thereunder  by  the  said  Water  Commissioner. 

[623] 
XIII. 

That  since  the  entry  of  said  decree,  as  aforesaid, 
the  respondent  Sunset  Canal  Company  operated  the 
said  Sunset  Canal  and  diverted  water  from  the 
Gila  River,  in  the  State  of  New  Mexico,  and  car- 
ried said  water  through  said  canal  to  the  lands 
owned  or  operated  by  the  respondents;  that   from 
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January  1,  1936,  up  to  and  including  December  31, 
1938,  said  Sunset  Canal  Company  operated  said 
canal  and  diverted  water  from  said  Gila  River,  in 
the  State  of  New  Mexico,  and  carried  same  to  the 
lands  as  aforesaid  and  to  lands  in  the  State  of  Ari- 
zona, in  compliance  with  the  terms  and  provisions 
of  the  decree  herein,  the  orders  of  this  Court  and 
the  orders,  rules  and  directions  of  the  Water  Com- 
missioner; that  said  Sunset  Canal  Company,  in  the 
operation  of  said  canal,  abided  by  and  complied 
with  all  of  the  terms  and  provisions  of  said  decree, 
the  orders  of  this  Court  and  the  orders,  rules  and 
directions  of  said  Water  Commissioner. 

XIV. 

That  on  or  about  January  1,  1939,  demand  was 
duly  made  on  the  respondent  Sunset  Canal  Com- 
pany for  the  payment  of  the  water  assessment 
levied  upon  the  lands  owned  or  operated  by  the  re- 
spondents named  in  paragraphs  I  and  IV  hereof 
of  these  findings,  for  the  first  half  of  the  year  1939 ; 
that  said  respondent  Sunset  Canal  Company  re- 
fused to  pay  the  same,  or  any  part  thereof,  and  still 
continues  to  fail  and  refuse  so  to  do;  that  there- 
upon, C.  A.  Firth,  said  Water  Commissioner,  closed 
and  locked  the  diverting  structures  and  measuring 
devices  on  the  said  canal  and  thereupon  directed 
respondent  Sunset  Canal  Company  not  to  divert 
any  water  from  the  Gila  River  into  the  said  Sunset 
Canal  for  use  upon  the  lands  owned  or  operated  by 
the  respondents  herein.  [624] 
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XV. 

(A)  That  on  or  about  January  4,  1939,  said  re- 
spondents hereinbefore  named,  and  each  of  them, 
wilfully  and  iml awfully  broke,  or  caused  to  be 
broken,  the  locks  on  said  diverting  structures  and 
measuring  devices  and  caused  other  locks  to  be 
placed  thereon; 

(B)  That  the  respondent  Sunset  Canal  Com- 
pany, and  its  officers  and  agents,  at  all  times  since 
the  4th  day  of  January,  1939,  have  failed  and  re- 
fused to  provide  adequate  locking  facilities,  or  ac- 
curate measuring  or  automatic  recording  devices, 
for  the  use  of  the  Water  Commissioner,  as  provided 
for  in  the  order  of  this  Court ;  that  said  respondent 
has  refused  to  deliver  to  the  Water  Commissioner 
keys  to  such  locks  that  were  placed  on  the  head- 
gates  and  recording  gtw&ges  owned  by  said  Sunset 
Canal  Company,  and  has  denied  said  Water  Com- 
missioner access  thereto;  and  that  said  respondent 
has  refused  and  failed,  and  still  continues  to  refuse 
and  fail,  to  furnish  the  Water  Commissioner  infor- 
mation as  to  the  amount  of  water  diverted  from  the 
Gila  River,  by  said  respondent  and  delivered  to  the 
lands  under  its  system  during  the  calendar  year 
1939  ; 

(C)  That  said  respondents,  and  each  of  them, 
during  the  year  1939,  denied  the  right  of  the  Water 
Commissioner  to  regulate  or  control  the  diversion 
or  distribution  of  the  waters  of  the  Gila  River  into 
the  Sunset  Canal  in  the  State  of  New  Mexico;  that 
during  the  year  1939,  the  respondent,  Sunset  Canal 
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Company,  without  paying  therefor  as  provided  by 
the  decree  and  order  of  this  Court,  wilfully  and 
wrongfully  diverted  water  from  the  Gila  River  in 
the  State  of  New  Mexico,  and  carried  the  same 
Hi  rough  the  Sunset  Canal  to  the  lands  of  respond- 
ents owning  or  operating  lands  in  the  State  of  New 
Mexico,  and  that  such  respondents  wilfully  and 
wrongfully  used  said  water  in  irrigating  the  re- 
spective lands  owned  or  operated  by  them.   [625] 

XVI. 

That  the  Water  Commissioner,  petitioner  herein, 
has  been  damaged  and  prejudiced  by  the  acts  and 
conduct  of  the  respondents,  as  aforesaid,  and  has 
incurred  extra-ordinary  expenses  for  legal  and 
other  assistance  in  an  effort  to  carry  out  the  decree 
and  orders  of  the  Court;  that  he  has  been,  and  now 
is,  unable  to  furnish  the  Court,  or  the  parties  to 
said  decree,  an  accurate  and  full  report  of  the  use 
of  the  water  from  the  Gila  River  for  the  year  1939. 

From  the  foregoing  findings  of  fact,  the  Court 
makes  the  following  conclusions  of  law: 

CONCLUSIONS  OF  LAW 

1.  That  this  Court  had  jurisdiction  in  the  prem- 
ises to  make  and  enter  its  decree  dated  June  29, 
1935,  and  its  order  of  December  9,  1935,  and  all 
other  orders  and  directions  issued  pursuant  to  said 
decree,  and  that  the  Court  has  jurisdiction  of  the 
respondents  herein ; 

2.  That  said  decree  and  the  orders  made  pur- 
suant  thereto  were,   when  made,   ever  since  have 


United  States  of  America,  et  al.  143 

been,  and  now  are,  valid,  subsisting-  and  binding 
upon  the  parties  thereto,  their  grantees,  assigns  or 
successors  in  interest; 

3.  That  at  the  time  of  the  entry  of  the  decree 
herein,  on  the  29th  day  of  June,  1935,  the  Sunset 
Canal  Company  was,  ever  since  has  been,  and  now 
is,  a  corporation  doing  business  in  the  states  of  Ari- 
zona and  New  Mexico  and  within  the  jurisdiction 
of  this  Court; 

4.  That  by  their  acts  and  conduct,  the  respond- 
ents, Sunset.  Canal  Company;  R.  W.  Brooks;  Carl 
M.  Donaldson;  Byron  Echols;  B.  J.  Gale;  G.  Lynn 
Hatch;  E.  T.  Johns;  Willard  E.  Jones,  John  B. 
Jones;  T.  V.  Jones;  Parley  P.  Jones;  Mary  Jane 
Jones;  Rachael  Jensen;  Milton  N.  Jensen;  Maude 
Larson;  Anna  IT.  Lunt;  Hans  Mortensen;  Fenley 
P.  Merrill;  Orsen  A.  Merrill;  Leslie  B.  Payne; 
Nancy  O.  Pace;  Junius  E.  Payne;  J.  E.  Payne, 
Trustee  of  Church  of  Jesus  Christ  of  Latter  Day 
Saints;  E.  C.  Payne;  Ralph  Richardson;  Orsen  J. 
Richens;  R.  Richens;  Henry  [626]  L.  Smith; 
Florence  R.  Swofford;  Nancy  A.  Smith;  School 
District  No.  2,  County  of  Hidalgo,  State  of  New 
Mexico;  E.  Thygerson;  B.  Y.  Whipple;  P.  L.  Lunt 
have  violated  the  terms  of  said  decree  and  orders 
of  Court  made  pursuant  thereto;  that  they  have 
held  in  contempt  the  decree  and  the  injunction 
therein  contained,  the  orders  and  officer  of  this 
Court  and  that  judgment  should  be  entered  herein 
finding  and  adjudging  said  respondents,  and  each 
of  them,  guilty  of  contempt. 
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Dated  at  Tucson,  Arizona,  March  11th,  1940. 
ALBERT  M.   SAMES, 

Judge,  United  States  District 
Court  for  the  District  of 
Arizona,  [627] 

DEPARTMENT  OF  JUSTICE 

United  States  Attorney 
District  of  Arizona 

Phoenix,  Arizona. 
February  21,  1940. 

I,  Ruth  Harris,  hereby  certify  that  under  date 
of  February  17,  1940,  I  caused  to  be  sent  through 
the  United  States  mails,  an  envelope  addressed  to 
Messrs.  Mechem  and  Hannett,  Attorneys  at  Law, 
First  National  Bank  Bldg.,  Albuquerque,  New 
Mexico,  and  an  envelope  addressed  to  Mr.  H.  Vearle 
Payne,  Attorney  at  Law,  Lordsburg,  New  Mexico, 
each  containing  a  copy  of  the  within  Findings  of 
Fact  and  Conclusions  of  Law,  in  the  case  of  United 
States  of  America,  Plaintiff,  v.  Gila  Valley  Irriga- 
tion District,  et  al.,  No.  E-59-Globe,  in  the  District 
Court  of  the  United  States  for  the  District  of 
Arizona. 

RUTH  M.  HARRIS 

[Endorsed] :  Proposed  Findings.  Filed  Feb.  23, 
1940. 

[Endorsed] :  Findings  &  Conclusions.  Filed  Mar. 
11,  1940.  [628] 
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In  the  District  Court  of  the  United  States 
for  the  District  of  Arizona 

No.  E-59-Globe 
UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

GILA  VALLEY  IRRIGATION  DISTRICT,  et  al., 

Defendants. 

JUDGMENT 

In  the  matter  of  the  petition  of  C.  A.  Firth,  the 
Court's  Water  Commissioner  in  the  above  entitled 
cause,  and  the  motion  of  F.  E.  Flynn,  United  States 
Attorney  for  the  District  of  Arizona,  and  a  rule 
against  the  hereinafter  named  respondents  to  show 
cause  why  they,  and  each  of  them,  should  not  be 
punished  for  contempt  of  Court  for  violating  the 
terms  of  the  decree  entered  in  the  above  entitled 
cause  on  the  29th  day  of  June,  1935,  and  the  orders 
of  the  Court  made  in  pursuance  thereto,  the  Court, 
having  considered  the  above  entitled  matter  and 
the  returns  to  said  rule,  and  heretofore  having 
heard  the  evidence  submitted  by  the  respective 
parties  hereto,  and  being  fully  advised  in  the  prem- 
ises, both  as  to  the  law  and  the  facts,  and  having 
been  requested  to,  has  made  and  filed  its  findings 
of  fact  and  conclusions  of  law; 

Now,  Therefore,  It  Is  Hereby  Ordered  and  Ad- 
judged that  Sunset  Canal  Company;  R.  W.  Brooks; 
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Carl  M.  Donaldson;  Byron  Echols;  B.  J.  Gale;  G. 
Lynn  Hatch ;  R.  T.  Johns ;  Willard  E.  Jones ;  John 
B.  Jones;  T.  V.  Jones;  Parley  P.  Jones;  Mary 
Jane  Jones;  Rachael  Jensen;  Milton  N.  Jensen; 
Anna  H.  Lunt;  Hans  Mortensen;  Fenley  F.  Mer- 
rill; Orsen  A.  Merrill;  Leslie  B.  Payne;  Nancy  O. 
Pace;  Junius  E.  Payne;  J.  E.  Payne,  Trustee  of 
Church  of  Jesus  Christ  of  Latter  Day  Saints ;  [629] 
E.  C.  Payne ;  Ralph  Richardson ;  Orsen  J.  Richens ; 
R.  Richens;  Henry  L.  Smith;  Florence  R.  Swof- 
ford;  Nancy  A.  Smith;  School  District  No.  2, 
County  of  Hidalgo,  State  of  New  Mexico;  E. 
Tuygerson;  B.  Y.  Whipple  and  P.  L.  Lunt,  and 
each  of  them,  be,  and  hereby  are,  held  in  contempt 
of  this  Court,  for  which  contempt  they,  and  each 
of  them,  are  hereby  fined  and  assessed  in  the  sum 
of  $100.00. 

It  Is  Further  Ordered  and  Adjudged  that  the 
aforesaid  sum  of  $100.00  be  paid  by  each  of  said 
respondents  forthwith  to  the  Clerk  of  this  Court, 
for  the  use  of  said  Water  Commissioner,  C.  A. 
Firth,  to  be  used  by  him  to  pay  the  extraordinary 
expenses  incurred  by  him  in  the  preparation  for 
and  prosecution  of  respondents  in  these  proceed- 
ings; and  for  such  other  expenses  as  the  Water 
Commissioner  now  has,  or  may,  incur  in  the  ad- 
ministration of  said  decree. 
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Done  in  open  Court  this  eleventh  day  of  March, 
1940. 

ALBERT  M.  SAMES 

Judge,  United  States  District 
Court     for    the     District     of 
Arizona. 
RH 

Approved  as  to  form:  this  11th  day  of  March, 
1940. 

H.  VEARLE  PAYNE 
M.  C.  MECHEM 

Attorneys  for  respondents  ex- 
cept Sunset  Canal  Company 
and  School  District  No.  2, 
County  of  Hidalgo,  State  of 
New  Mexico. 

[Endorsed]:  Judgment.  Filed  Mar  11  1940.  [630] 


[Title  of  District  Court.] 

November  1939  Term  At  Tucson 

MINUTE  ENTRY  OF  MONDAY, 

MARCH  11,  1940 

(Globe  Division) 

Honorable  Albert  M.  Sames,  United  States  District 
Judge,  Presiding. 

[Title  of  Cause.] 

It  is  ordered  that  the  supersedeas  bond  on  appeal 
from  the  judgment  on  contempt  entered  herein  this 
date  be  fixed  in  a  sum  equal  to  the  total  amount  of 
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the  judgments  entered  herein  on  contempt  against 
the  parties  who  might  appeal  therefrom  and  in  ad- 
dition the  sum  of  $500.00  for  costs.  [631] 


[Title  of  District  Court,] 

October  1939  Term  At  Phoenix 

MINUTE  ENTRY  OF  FRIDAY,  MARCH  29, 1940 
(Globe  Division) 

Honorable  Albert  M.  Sames,  United  States  District 
Judge,  Presiding. 

[Title  of  Cause.] 

The  respondents,  R.  W.  Brooks,  et  al,  having 
presented  to  the  Court  for  approval  their  superse- 
deas and  cost  bond  on  appeal  executed  on  the  26th 
day  of  March,  1940,  in  the  sum  of  $3,600.00  with 
the  National  Surety  Corporation  of  New  York  as 
surety  thereon. 

It  is  ordered  that  said  bond  be  and  the  same  is 
accepted  and  approved.  [632] 
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In  the  District  Court  of  the  United  States 
for  the  District  of  Arizona 

No.  E-59  Globe 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

GILA  VALLEY  IRRIGATION  DISTRICT, 

et  al., 

Defendants. 

C.  A.  FIRTH, 

Petitioner. 

NOTICE  OF  APPEAL  TO  THE  CIRCUIT 
COURT  OF  APPEALS  FOR  THE  NINTH 
CIRCUIT 

Notice  is  hereby  given  that  R.  W.  Brooks,  Carl 
M.  Donaldson,  Byron  Echols,  B.  J.  Gale,  G.  Lynn 
Hatch,  Rachel  Jensen,  Milton  N.  Jensen,  R.  T. 
Johns,  Willard  E.  Jones,  John  B.  Jones,  Parley  P. 
Jones,  T.  V.  Jones,  P.  L.  Lunt,  Fenley  F.  Merrill, 
Orson  A.  Merrill,  Hans  Mortensen,  Leslie  B.  Payne, 
Orsen  J.  Richens,  Henry  L.  Smith,  Florence  R. 
Swofford,  Mary  Jane  Jones,  Anna  H.  Lunt,  Nancy 
O.  Pace,  Junius  E.  Payne,  J.  E.  Payne,  Trustee  of 
the  Church  of  Jesus  Christ  of  Latter  Day  Saints; 
E.  C.  Payne,  Ralph  Richardson,  R.  Richens,  Nancy 
A.  Smith,  E.  Thygerson,  B.  Y.  Whipple,  respon- 
dents in  the  above-entitled  cause,  hereby  appeal  to 
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the  Circuit  Court  of  Appeals  for  the  Ninth  Circuit 
from  the  judgment  of  contempt  and  fine  thereon, 
heretofore  entered  in  the  above  cause. 

H.  VEARLE  PAYNE, 

Lordsburg,  N.  M. 
L.  P.  McHALFFREY, 

Lordsburg,  N.  M. 
M.  C.  MECHEM, 

Albuquerque,  N.  M. 
A.  T.  HANNETT, 

Albuquerque,  N.  M. 
Attorneys  for  Appellants.  [633] 

[Endorsed] :  Filed  Apr  9  1940.  [634] 


[Title  of  District  Court  and  Cause.] 

STATEMENT  OF  POINTS  TO  BE  RELIED 
UPON  BY  RESPONDENTS,  TOGETHER 
WITH  DESIGNATION  OF  PARTS  OF 
RECORD. 

Pursuant  to  Rules  of  Civil  Procedure  for  the  Dis- 
trict Courts  of  the  United  States,  respondents  make 
the  following  statement  of  points  upon  which  they 
intend  to  rely  in  the  appeal,  together  with  designa- 
tion of  the  parts  of  the  record  necessary  for  the 
consideration  thereof : 

Point  I 
It  appears  from  the  amended  complaint  and  the 
original  decree   in  this  cause  that  this  suit  is  a 
naked  action  to  quiet  title  and  null  and  void  on  its 
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face    as    to    lands    and    water    rights    appurtenant 
thereto  in  the  State  of  New  Mexico. 

Point  II 
It  does  not  appear  from  the  complaint  in  this 
cause  that  the  defendants  had  invaded  the  water 
rights  of  the  United  States,  its  wards,  the  Indians, 
described  therein,  or  any  water  user  in  Arizona,  or 
had  committed  any  trespass  [635]  upon  said  rights 
or  committed  any  wrong  against  any  right  asserted 
by  the  plaintiff  in  this  cause  or  its  wards,  or  any 
wTater  user  in  the  State  of  Arizona,  nor  does  it  ap- 
pear from  the  records  in  this  cause  that  the  plain- 
tiff, or  its  wards,  or  any  other  person  in  Arizona 
suffered  any  damage  by  reason  of  any  act  thereto- 
fore committed  by  any  person  in  New  Mexico,  in- 
cluding these  appellants. 

Point  III 
That  the  original  decree  in  this  cause  was  a  con- 
sent decree  and  in  accordance  with  an  agreement 
between  the  parties,  the  court  merely  exercising  an 
administrative  function  in  recording  what  had  been 
agreed  to  between  the  parties,  and  upon  one  of  the 
parties  seeking  to  enforce  such  decree  it  is  the  duty 
of  the  court  to  inquire  into  the  equities  and  deter- 
mine whether  or  not  its  enforcement  would  be  equit- 
able; and  further,  that  the  original  decree,  being  a 
consent  decree,  is  not  res  judicata. 

Point  IV 
That  the  court  was  without  jurisdiction  to  ap- 
point a  water  commissioner  to  administer  the  wat- 
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ers  of  the  Gila  River  in  the  State  of  New  Mexico, 
and  that  the  appointment  of  said  commissioner  was 
an  invasion  of  the  sovereign  powers  and  rights  of 
the  State  of  New  Mexico. 

Point  V 
The  court  was  without  jurisdiction  to  enforce  the 
performance  of  positive  acts  by  its  water  commis- 
sioner required  to  be  performed  by  its  said  decree 
and  orders  supplementary  thereto  affecting  water 
rights  and  controlling  the  distribution  of  water  in 
the  State  of  New  Mexico.  [636] 

Point  VI 
That  under  the  laws  and  Constitution  of  the  State 
of  New  Mexico  water  is  appurtenant  to  the  lands 
and  becomes  real  estate  upon  the  compliance  with 
the  statutes  of  the  State  of  New  Mexico  for  the 
initiation  and  perfection  of  water  rights. 

Point  VII 
That  under  the  laws  and  the  Constitution  of  the 
State  of  New  Mexico  and  under  the  statutes  of  the 
United  States,  the  State  of  New  Mexico  as  a  sover- 
eign state  has  such  title,  ownership  or  interest  in 
the  waters  of  the  Gila  River  and  such  interest  in 
preserving  the  taxable  value  of  the  lands  of  its 
people  dependent  for  such  value  upon  irrigation 
waters  from  the  Gila  River,  and  the  interests  of  the 
State  of  New  Mexico  are  so  indissolubly  linked  with 
the  rights  of  defendant  appropriators  of  water  that 
it  was  an  indispensable  party  in  this  cause  without 
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whose  presence  complete  justice  and  a  final  deter- 
mination of  this  said  cause  could  not  be  had. 

Point  VIII 
That  the  Governor  of  the  State  of  New  Mexico, 
the  Interstate  Stream  Commission  of  the  State  of 
New  Mexico,  and  the  State  Engineer  of  the  State 
of  New  Mexico  were  cloaked  and  vested  with  the 
sovereign  powers  of  the  State  of  New  Mexico  rela- 
tive to  the  control,  management  and  distribution 
of  the  waters  of  the  Gila  River  within  the  State  of 
New  Mexico  in  the  Virden  District,  and  elsewhere 
on  the  Gila  River  in  said  state,  and  that  the  said 
State  Engineer  had  lawful  power  and  authority  to 
oust  the  defendant,  C.  A.  Firth,  from  jurisdiction 
over  the  waters  of  said  river  and  to  administer  the 
same  for  the  benefit  of  the  State  of  New  Mexico  and 
its  water  users  holding  lawful  water  rights  on  the 
said  Gila  River,  [637]  which  rights  were  and  are 
exercised  under  the  laws  and  Constitution  of  the 
State  of  New  Mexico  for  the  beneficial  use  of  said 
waters  upon  lands  located  in  said  State  of  New- 
Mexico. 

Point  1  X 
That  the  respondents  were  without  power  or  legal 
right  by  assignment,  conveyances,  or  the  eonsenl 
decree  herein  to  alienate  or  part  with  title  to  or  the 
right  to  use  the  waters  of  the  Gila  River  secured  1<» 
them  by  virtue  of  their  compliance  with  the  laws  of 
the  State  of  New  Mexico,  in  that  by  complying  with 
the  laws  of  the  State  of  New  Mexico  they  acquired 
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only  the  usufruct  of  the  waters  of  said  stream,  the 
basic  title  and  the  right  to  control  and  dispose  of 
said  waters  remaining  at  all  times  in  the  State  of 
New  Mexico. 

Point  X 
That  the  water  rights  involved  herein  are  owned 
and  possessed  by  the  individual  respondents.  That 
the  Sunset  Ditch,  through  which  the  water  is  car- 
ried, is  a  common  carrier  and  that  the  water  right 
is  not  attached  to  the  ditch  but  is  appurtenant  to 
the  lands  irrigated  and  that  said  water  rights  are 
owned  by  the  parties  in  severalty. 

Point  XI 

That  the  Sunset  Ditch  Company  had  no  right 
under  the  laws  of  New  Mexico  to  divert  water  in 
that  it  was  not  the  owner  of  water  nor  an  appro- 
priator  thereof. 

Point  XII 

That  the  service  of  process  on  respondents,  Hi- 
ram Pace,  Parley  P.  Jones,  R.  W.  Brooks  and 
Rachael  Jensen,  as  alleged  directors  of  the  Sunset 
Canal  Company  was  made  upon  them  [638]  outside 
the  territorial  jurisdiction  of  the  court  in  the  State 
of  New  Mexico  and  such  service  is  void,  and  the 
court  did  not  thereby  acquire  jurisdiction  over 
them. 

Point  XIII 

That  upon  the  failure  of  the  Sunset  Ditch  Com- 
pany to  file  its  annual  reports  and  pay  annual  fees 
and  upon  the  action  of  the  State  Corporation  Com- 
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mission  of  New  Mexico  in  forfeiting  the  charter  of 
the  Sunset  Ditch  Company  by  virtue  of  a  manda- 
tory statute  of  New  Mexico,  the  Sunset  Ditch  Com- 
pany became  civilly  dead,  and  no  officer,  director  or 
attorney  had  any  power  or  authority  to  enter  an 
appearance  for  it  and  any  judgment  rendered 
against  it  or  any  appearance  made  in  its  behalf  in 
any  court,  including  the  purported  entry  of  appear- 
ance in  this  cause,  was  void  and  a  nullity,  and  any 
judgment  or  decree  in  this  cause  against  the  Sun- 
set Ditch  Company  was  void  on  its  face  and  a 
nullity. 

Point  XIV 

That  the  decree  in  this  cause  is  a  nullity  as  to  the 
successors  in  title  of  the  original  defendants,  re- 
spondents herein,  who  have  died  or  sold  their  prop- 
erty since  the  date  of  said  decree,  and  further  that 
said  decree  is  a  nullity  so  far  as  it  tends  to  operate 
directly  on  the  lands  and  water  rights  in  New 
Mexico. 

Point  XV 

The  court  erred  in  refusing  to  permit  the  respond- 
ents to  introduce  proof  that  by  reason  of  the  acts  of 
the  Water  Commissioner,  C.  A.  Firth,  appointed  in 
this  cause,  in  his  control  and  regulation  of  the  diver- 
sion of  waters  of  the  Gila  River  into  the  Sunset 
Canal  during  the  year  1938  and  [639]  thereby  de- 
priving them  of  the  use  of  said  water,  that  they 
and  other  water  right  owners  under  said  ditch  not 
parties  to  this  cause  suffered  great  loss  and  damage. 


156  R.  W.  Brooks,  et  al.  vs. 

Point  XVI 
The  court  erred  in  refusing  to  permit  the  respond- 
ents to  introduce  proof  that  during  the  year  1938 
they  were,  by  the  water  commissioner,  C.  A.  Firth, 
deprived  of  water  flowing  in  the  Gila  River  at  the 
headgate  of  the  Sunset  Ditch  which  would  have 
saved  their  crops  and  prevented  them  from  suffer- 
ing damage,  and  that  said  water  which  was  denied 
them  but  was  permitted  to  flow  down  the  bed  of 
the  Gila  River  was  lost  and  was  of  no  benefit  to  the 
water  users  on  the  Gila  River  in  the  State  of 
Arizona. 

Point  XVII 
The   court  erred   in   refusing  to   permit   the   re- 
spondents to  introduce  proof  that  in  the  year  1939 
the  water  diverted  by  the   State  Engineer  of  the 
State  of  New  Mexico  to  the  respondents  and  other 
water  right  owners  under  the   Sunset  Ditch,  and 
which  was  placed  to  beneficial  use  by  them,  would 
not  and  could  not  have  reached  the  dam  of  the 
plaintiff  at  Coolidge,  Arizona,  and  that  it  would  not 
have  and  could  not  have  benefited  any  water  users 
in  the  State  of  Arizona,  and  further  that  according 
to  the  terms  of  the  decree,  had  they  been  enforced 
and  interpreted  by  C.  A.  Firth,  the  water  commis- 
sioner appointed  by  the  court,  and  as  operated  by 
him  in  previous  years,  and  had  not  the  State  En- 
gineer of  the  State  of  New  Mexico  taken  charge  of 
and  administered  the  waters  of  the  Gila  River  to 
these  respondents  in  the  year  1939,  all  vegetaMon, 
including  alfalfa,  fruit  trees  and  annual  crops  of 
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the  respondents  and  other  persons  not  parties  to 
said  [640]  cause  but  owners  of  land  and  water 
rights  under  said  Sunset  Ditch  would  have  been 
destroyed. 

Point  XVIII 

The  court  erred  in  refusing  to  permit  said  re- 
spondents to  introduce  evidence  to  prove  that  the 
water  of  the  Gila  River  alleged  to  have  been  di- 
verted and  used  by  them  in  violation  of  the  decree 
and  orders  made  pursuant  thereto  would  not  have 
benefited  plaintiff  and  Arizona  water  users  if  it  had 
not  been  so  diverted  and  used,  and  that  without- 
said  diversion  and  use  the  respondents  and  other 
water  users  under  the  Sunset  Ditch  would  have  lost 
their  crops  and  would  have  suffered  great  loss  and 
damage. 

Point  XIX 

The  court  erred  in  refusing  to  permit  the  plain- 
tiff to  introduce  proof  that  the  State  Engineer  of 
the  State  of  New  Mexico  is  the  custodian  of  the 
public  records  showing  the  existence  of  all  rights 
to  appropriate  waters  in  the  State  of  New  Mexico 
which  are  valid  and  subsisting,  including  those  of 
all  water  users  in  the  Virden  Irrigation  District, 
Hidalgo  County,  New  Mexico,  being  the  lands  and 
water  rights  described  in  the  decree  on  file  herein, 
and  that  all  of  said  water  rights  and  appropriations 
in  the  State  of  New  Mexico  were  made  by  and  are 
now  owned  and  held  by  individuals,  and  no  corpora- 
tion is  the  owner  or  holder  of  any  said  water  lights 
or  the  right  to  divert  water   from   the  said   Gila 
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River,  as  shown  by  the  records  in  the  State  Engi- 
neer's office  of  the  State  of  New  Mexico. 

Point  XX 

The  court  erred  in  refusing  to  permit  the  re- 
spondents [641]  to  introduce  evidence  to  prove  that 
numerous  defendants,  owners  of  lands  and  water 
lights  described  in  the  decree,  who  were  shown  by 
the  record  to  have  appeared  in  this  cause  and  to 
have  consented  to  the  entry  of  the  decree,  were  dead 
at  the  time  they  are  shown  to  have  appeared  or  at 
the  time  they  are  shown  to  have  consented  to  said 
decree. 

Point  XXI 

The  Court  erred  in  refusing  to  permit  the  re- 
spondents to  introduce  evidence  to  prove 

A.  That  more  than  fifty  per  cent  of  the  area  of 
the  land  and  water  rights  in  New  Mexico  described 
in  the  decree  herein  as  owned  by  defendants  named 
in  said  decree  is  now  owned  and  irrigated  by  third 
persons  who  were  not  parties  to  said  decree. 

B.  That  there  is  but  one  canal,  to-wit,  the  Sunset 
Canal,  serving  respondents  and  the  said  persons 
who  are  not  parties  to  this  proceeding  owning  lands 
and  water  rights  under  said  canal  and  from  which 
they  are  entitled  to  receive  water  for  the  irrigation 
of  their  said  lands,  and  that  the  water  master  ap- 
pointed in  this  cause  cannot  regulate  the  diversion 
and  distribution  of  water  under  said  decree  to  the 
respondents  according  to  their  rights  under  said 
decree  without   depriving  the  water  right  owners 
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who  were  not  parties  to  said  decree  of  their  rights 
to  water  granted  them  by  their  New  Mexico  appro- 
priations. 

Point  XXII 
The  court  erred  in  denying  the  motion  of  Hiram 
Pace,  respondent,  to  dismiss  the  petition  herein  and 
quash  the  rule  to  show  cause  and  quash  the  service 
of  said  rule  upon  him.  [642] 

Point  XXIII 
The  court  erred  in  denying  the  motion  of  Parley 
P.  Jones,  Hiram  Pace,  R.  W.  Brooks  and  Rachael 
Jensen,  to  dismiss  the  petition  herein,  quash  the 
rule  to  show  cause  which  had  been  issued  herein, 
and  quash  the  service  of  said  rule  upon  them  as 
directors  of  the  Sunset  Canal  Company. 

Point  XXIV 
The  court  erred  in  overruling  the  motion  of  all 
of  the  respondents  to  vacate  the  final  decree  made 
and  entered  herein  on  June  29,  1935,  and  all  orders 
pursuant  thereto  so  far  as  said  decree  and  orders 
purport  to  determine  the  priority  of  said  water 
rights  and  to  regulate  and  control  the  diversion  of 
said  waters  of  the  Gila  River  and  the  use  and  en- 
joyment thereof  by  these  defendants  in  the  State 
of  New  Mexico. 

Point  XXV 
The  court  erred  in  overruling  the  motion  of  the 
respondents  to  vacate  said  decree  because  it  does 
not  appear  from  the  amended  complaint   or   from 
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said  decree  that  at  the  time  this  suit  was  brought 
the  United  States  in  its  own  behalf  or  in  behalf  of 
anyone  else  was  in  the  present  use  and  enjoyment 
of  the  waters,  title  to  which  is  sought  to  be  quieted. 

Point  XXVI 
The   court  erred  in  denying  the   motion   of  the 
respondents  that  the  court  require  the  plaintiff  to 
assume  the  burden  of  establishing  the  equity  and 
fairness  of  the  consent  decree. 

Point  XXVII 
The  court  erred  in  ruling  that  the  burden  of  proof 
was  upon  the  respondents  to  prove  that  they  were 
not  guilty  of  [643]  the  charges  of  contempt  made 
against  them. 

Point  XXVIII 
The  evidence  before  the  court  does  not  show  that 
the  respondents,  or  any  of  them,  failed  or  refused 
to  obey,  or  disobeyed  any  order,  injunction  or  decree 
of  the  court. 

Point  XXIX 
The  evidence  fails  to  show  that  the  respondents, 
Mary  Jane  Jones  and  Nancy  O.  Pace,  used  water 
from  the  Gila  River  in  the  year  1939. 

Point  XXX 
The  fine  imposed  of  $100.00  each  on  the  respond- 
ents is  for  a  round  sum  of  money  not  based  upon 
any  proved  item  or  items  of  expense,  but  intended 
to  cover  probable  losses  and  expense  and  that  if 
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imposed  by  way  of  indemnity  to  the  petitioner  it 
should  not  exceed  his  actual  loss  incurred  by  the 
violation  of  the  injunction,  including  the  expense  of 
the  proceedings  necessitated  in  presenting  the  of- 
fense for  the  judgment  of  the  court,  and  is  not 
based  upon  evidence  showing  the  amount  of  loss 
and  expense,  and  the  sum  of  $100.00  is  necessarily 
arbitrary,  arrived  at  by  conjecture,  and  that  the 
said  fine  is  pimitive  and  not  remedial. 

Point  XXXI 
If  failure  to  pay  the  thirteen  cents  per  acre  con- 
stitutes contempt,  the  only  relief  the  trial  court 
could  have  granted  the  petitioner  was  to  imprison 
the  respondents  until  they  had  paid  said  thirteen 
cents  per  acre.  [644] 

DESIGNATION  OF  CONTENTS  OF  RECORD 
ON  APPEAL 

The  parts  of  the  record  necessary  for  the  con- 
sideration of  the  points  relied  upon  are  as  follows: 

1.  Stipulation,  dated  April  9th,  1940. 

2.  Include  all  of  petition  of  Charles  A.  Firth, 
and  exhibits  referred  to  therein,  in  the  matter  of 
the  proceedings  against  Sunset  Canal  Company 
et  al. 

3.  Include  all  of  the  motion  for  rule  to  show 
cause,  in  the  matter  of  the  proceedings  for  con- 
tempt, omitting  the  names  of  all  defendants  except 
"Hans  Anderson"  and  adding  the  words  "et  al." 

4.  Include  all  of  the  order  granting  motion  for 
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contempt,  omitting  the  names  of  all  defendants  ex- 
cept "Hans  Anderson"  and  adding  the  words  "et 
al." 

5.  Include  all  rules  to  show  cause  in  the  con- 
tempt proceedings,  omitting  the  names  of  all  de- 
fendants except  "Hans  Anderson"  and  adding  the 
words  "et  al." 

6.  Include  all  of  the  amended  return  of  R.  W. 
Brooks  to  order  to  show  cause. 

7.  Include  all  of  the  amended  return  of  Carl  M. 
Donaldson  et  al.,  respondents,  except  the  following: 
omit  paragraphs  2,  5,  6,  7,  8,  10,  12,  13,  14  A,  B 
and  C,  and  inserting  in  lieu  thereof  "paragraphs 
omitted  because  identical  with  same  numbered  para- 
graphs in  Brooks  return";  omit  paragraph  F  and 
insert  "identical  with  paragraph  D  of  Brooks  re- 
turn"; omit  all  exhibits  and  insert  "exhibits  iden- 
tical with  exhibits  in  Brooks  return." 

8.  Include  minute  orders  showing  dates  of  filing 
original  complaint,  amended  complaint,  acceptance 
of  service  by  respondents,  and  answer  to  amended 
complaint  filed  by  Franklin  Irrigation  District  et 
al.,  filed  January  8,  1929. 

9.  Include  all  minute  entries  pertaining  to  these 
[645]  proceedings  subsequent  to  February  5,  1940, 
except  the  minute  entries  as  to  the  swearing  of 
witnesses. 

10.  Include  findings  of  fact  and  conclusions  of 
law. 

11.  Include  respondents'  proposed  findings  of 
fact  and  conclusions  of  law. 

12.  Include  judgment. 
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13.     The   following  parts   of  the   amended   com- 
plaint : 

(a)  Include  caption; 

(b)  Include  first  four  lines  of  page  1,  down 
to  and  including  the  words  "Gila  Valley  Irriga- 
tion District"  and  adding  the  words  "et  al.", 
and  omit  the  balance  of  page  1,  pages  2,  3,  4,  5 
and  the  first  three  lines  on  page  6; 

(c)  Include  beginning  with  "Virden  Irri- 
gation District",  line  4,  to  and  including  "D.  Y. 
Whipple",  at  the  end  of  line  26,  page  6; 

(d)  Omit  balance  of  pages  6,  7,  8,  9,  10  and 
the  first  seven  lines  on  page  11,  ending  with 
" Elsie  De  Wolf  Zellweger",  and  insert,  as  per 
stipulation  of  the  parties,  the  following: 

"The  complaint  in  paragraph  I,  in  addi- 
tion to  the  foregoing,  named  as  defendants 
some  40  canal  or  ditch  companies  and  irri- 
gation districts  and  approximately  1500 
defendants,  comprising  municipal  corpora- 
tions, school  districts,  corporations  and 
persons,  residents  of  Arizona  and  New 
Mexico,  who  are  not  Indians  or  wards  of 
the  United  States  or  represented  by  the 
United  States." 

Include  lines  8  and  9,  on  page  11. 

(e)  Include  paragraphs  2  and  3  in   full ; 

(f)  The  following  parts  of  paragraph  4: 

1.  Include  sub-paragraph  a; 

2.  Omit  sub-paragraph  (b)  ; 

3.  Omit  all  of  sub-paragraph  (c)  except: 

[646] 
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"That  certain  others  of  said  defendants, 
to-wit:  *  *  *  Sunset  Canal  Company,  Sun- 
set Irrigation  Canal  Company  *  *  *  are 
corporations  doing  business  in  Greenlee 
County  in  said  District  of  Arizona"; 

4.  Omit  sub-paragraphs  (d)  and  (e)  ; 

5.  Include  sub-paragraph  (f )  ; 

6.  Omit  remainder  of  paragraph  4  down 
to  and  including  the  word  "Arizona",  in  line 
2,  page  17 ; 

(g)  Include  paragraphs  5,  6,  7,  8,  9,  10  and 
11  in  full,  and  paragraph  12  down  to  and  in- 
cluding the  fourth  line  on  page  25,  omitting  the 
tables  on  pages  25,  26  and  27,  and  the  first 
three  lines  on  page  28,  and  insert,  beginning 
with  "Total  27,000  acres",  on  page  26,  and  all 
the  remainder  of  paragraph  12,  on  page  28; 

(h)  Include  paragraphs  13,  14  and  15  in 
full; 

(i)     Include  the  prayer  in  full. 

14.  Include  that  part  of  admissions  of  service 
of  amended  complaint  dated  December  5,  1927,  be- 
ginning with  line  4,  page  7,  to  the  end  thereof  on 
page  9. 

15.  The  following  parts  of  "Answer  to  Amended 
Bill  of  Complaint"  of  Franklin  Irrigation  District 
et  al,  filed  January  8,  1929 ; 

(a)  Omit  caption; 

(b)  Include  on  page  1  the  words  "Come 
now",  and  omit  balance  of  pages  1,  2,  3,  4,  and 
the  first  five  lines  on  page  5 ; 
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(c)  Beginning-  with  " Group  V",  line  7, 
page  5,  include  sub-paragraphs  1  and  2,  omit 
sub-paragraphs  3  and  4,  include  sub-paragraph 
5,  omit  sub-paragraph  6; 

(d)  Include,  beginning  with  the  words 
"And  [647]  answering",  line  15,  page  6,  to  and 
including  paragraphs  I,  II  and  the  first  section 
of  paragraph  III,  ending  with  the  words  "Gen- 
eral of  plaintiff ' ',  line  4,  page  7 ; 

(e)  Include  paragraph  IV,  beginning  with 
line  16,  page  7,  down  to  and  including  the  word 
"Hidalgo",  line  4,  page  8,  and  omit  beginning 
with  line  5,  on  page  8,  down  to  and  including 
line  17,  page  31;  include  paragraph  XV,  begin- 
ning with  line  18  to  and  including  line  29,  page 
31;  omit  all  thereafter  down  to  and  including 
the  words  "and  irrigated  thereby",  line  22, 
page  134; 

(f)  Include  all  of  sub-paragraph  5  of  para- 
graph XX,  beginning  with  line  23,  page  134, 
to-wit,  "5.  As  to  defendant  Sunset  Ditch  Com- 
pany", down  to  sub-paragraph  6,  on  page  146, 
line  27,  omitting  therefrom  the  tables  or  sched- 
ules beginning  on  line  26,  page  141,  to  and  in- 
cluding the  words  "Total  acres  4.5,"  line  25, 
page  145;  omit  all  thereafter  down  to  and  in- 
cluding line  17,  page  168 ; 

(g)  Include  the  prayer  in  full,  beginning 
on  line  19,  page  168,  to  the  end. 

16.     Include  condensed  statement  of  Reporter's 
transcript    of   testimony    and    proceedings,    before 
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Honorable  Albert  M.  Sames,  Judge,  taken  at 
Tucson,  Arizona,  on  November  6,  7  and  9,  1939, 
filed  April  9th,  1940. 

17.  Include  the  IT.  S.  Marshal  of  New  Mexico's 
Return  of  service  of  order  to  show  cause  upon 
Parley  P.  Jones,  et  al,  directors  and  officers  of 
Sunset  Canal  Company. 

18.  Include  condensed  statement  of  Reporter's 
transcript  of  testimony  and  proceedings,  before 
Honorable  Albert  M.  Sames,  Judge,  taken  at 
Tucson,  Arizona,  on  the  11th  day  of  March,  1940, 
filed  April  9th,  1940. 

19.  Include  decree  as  per  stipulation. 

20.  Include  copies  of  reports  of  Courts  Water 
[648]  Commissioner,  as  per  stipulation. 

21.  Include  Petitioners  Exhibit  "A"  in  evi- 
dence. 

22.  Include  the  Notice  of  Appeal  with  date  of 
filing. 

23.  Include  Order  fixing  Amount  of  Superse- 
deas Bond. 

24.  Note  the  filing  of  supersedeas  bond,  but  do 
not  set  out  bond  in  full. 

25.  Include  this  statement  of  points  to  be  relied 
upon  by  appellants,  together  with  designation  of 
parts  of  record. 

26.  Include  the.  designation  by  appellee  of  parts 
of  record  to  be  included. 

A.  T.  HANNETT 
M.  C.  MECHEM 

Attorneys  for  Appellants 
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Received  copy  this  9th  day  of  April,  1940. 
H.  S.  McCLUSKEY 
JOHN  C.  GUNG'L 
H.  S.  M. 

Attorneys  for  Appellees 

[Endorsed] :  Filed  Apr.  9,  1940.  [649] 


[Title  of  District  Court  and  Cause.] 

CONDENSED  STATEMENT  OF  REPORTER'S 
TRANSCRIPT  OF  TESTIMONY  AND  PRO- 
CEEDINGS BEFORE  HONORABLE  AL- 
BERT M.  SAMES,  JUDGE,  TUCSON,  ARI- 
ZONA, NOVEMBER  6,  7,  AND  9,  1940 
(RULE  75-b) 

The  Court :     Are  you  ready,  gentlemen  1 

Mr.  Flynn:  The  Government  is  ready,  your 
Honor. 

Gov.  Hannett:     The  defendants  are  ready. 

Gov.  Hannett:  Now,  at  this  time,  if  the  Court 
please,  we  have  a  further  proposition  that  we  de- 
sire to  submit  to  the  Court,  on  a  question  of  law 
that  we  think  is  of  primary  importance.  If  the 
Court  please,  the  record  in  this  case  shows  definitely 
that  this  decree  is  a  consent  decree;  there  can  be 
no  question  about  that,  and  I  think  counsel  will 
concede  that  that  is  true.  The  language  of  the  decree 
itself  is  very  plain  in  that  respect.  We  desire  to 
call  the  Court's  attention  to  the  following  line  of 
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authorities,  (presenting  authorities  and  argument). 

And  so,  if  the  Court  please,  we  now  say  that  the 
United  States  of  America,  having  sought  the  aid 
of  this  Court  to  enforce  the  decree,  which  is  in  the 
nature  of  a  contract  and  which  is  a  consent  decree, 
are  now  confronted  with  showing  that  this  decree 
is  applicable  [650]  and  this  proposition  is  brought 
to  your  Honor's  attention  at  this  time  for  the  pur- 
pose of  determining  who  shall  go  forward  with  this 
controversy  at  this  time,  it  being  our  position,  which 
we  respectfully  submit  to  your  Honor,  that  the  bur- 
den of  going  forward  is  with  the  United  States  Dis- 
trict Attorney. 

Mr.  Flynn:  The  assumption  of  counsel  that  this 
decree  is  an  equitable  one  and  the  burden  is  upon 
us  to  prove  it,  even  assuming  that  the  rest  of  his 
argument  is  correct  and  his  law  is  sound,  of  course, 
is  not  well  founded,  because  this  decree  is  a  decree 
of  this  Court  and  certainly  carries  the  presumption 
of  being  equitable  at  this  time  and,  if  in  fact  it  is 
not  equitable,  that  burden  should  be  upon  the  re- 
spondents in  this  case.  We  do  not  consent  that  they 
even  have  that  right  to  go  back  of  the  decree,  but 
eA^en  admitting  part  of  counsel's  argument,  we  con- 
tend that  the  burden  is  upon  them  to  establish  their 
defense.  There  is  a  petition  here,  a  verified  affida- 
vit, stating  facts  constituting  a  contempt  of  this 
Court,  and  the  question  of  whether  or  not  a  person 
can  be  guilty  of  contempt  of  a  consent  decree  until 
it  is  established  by  further  proceedings  that  this  is 
equitable,  I  don't  believe  there  is  any  foundation 
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in  law  for  that  position.  In  fact,  a  consent  decree 
is  really  more  solemn  and  more  binding-  upon  all 
parties  than  a  decree  entered  without  their  consent, 
and  so  we  contend  that  the  burden  is  upon  the  re- 
spondents to  purge  themselves  of  the  allegations 
in  the  petition  and  supported  by  the  verified  affi- 
davit, which,  insofar  as  I  am  able  to  determine, 
with  the  exception  of  some  of  the  defendants  who 
have  moved  away  and  did  not  use  water  in  1939, 
and  died,  the  burden  is  upon  them  at  this  time. 
[651]  Particularly  upon  the  ones  who  have  ap- 
peared here.  The  pleadings  themselves,  I  think,  are 
sufficient  to  place  the  burden  upon  the  respondents 
in  this  case  to  purge  themselves  of  the  contempt 
which  is  apparent  from  the  pleadings. 

The  Court:  Yes,  I  think  the  nature  of  the  pro- 
ceedings is  such  on  the  verified  affidavits  that  have 
been  filed  here  that  it  is  incumbent  upon  the  re- 
spondents here  to  show  cause  to  purge  themselves, 
if  they  can,  and  you  may  proceed. 

Gov.  Hannett:  We  would  like  the  record  to 
show,  and  of  course  it  does,  that  the  verified  peti- 
tion was  met  by  the  verified  answer,  and  we  take 
exception  to  the  ruling  of  the  Court.  That  being 
true,  I  assume  it  is  now  incumbent  upon  us  to  offer 
our  evidence. 

The  Court:     That  is  the  position  of  the  Court. 
(Gertrude  E.  Mason  was  then  sworn  as  re- 
porter for  the  hearing.) 
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Gov.  Hannett:  At  this  time  we  ask  that  the 
Clerk  produce  the  depositions  on  file  here,  and  that 
we  may  read  the  depositions  that  were  taken. 

(The  Clerk  then  produced  the  depositions.) 

Gov.  Hannett:     May  I  open  them? 

The  Court:     Yes. 

Gov.  Hannett :  These  are  the  depositions  of  Hon. 
John  E.  Miles,  Governor  of  New  Mexico,  Hon. 
Thomas  M.  McClure,  State  Highway  Engineer  for 
New  Mexico,  Mr.  John  R.  Bradford,  Junior,  State 
Policeman  for  New  Mexico,  Mr.  Washington  Hugh 
Pace  and  Mr.  Cosme  R.  Garcia. 

The  Clerk:  It  will  be  marked  Respondent's 
Number  One  for  identification.  For  my  record,  this 
is  for  the  case  for  all  the  respondents  %  [652] 

Gov.  Hannett:     Yes. 


Gov.  Hannett:     If  your  Honor  please,  that  con- 
cludes the  deposition.  Noav,  may  we  call  Mr.  Bliss? 

JOHN  H.  BLISS, 

Called  as  a  witness  on  behalf  of  the  respondents, 
being  first  duly  sworn,  was  examined  and  testified 
as  follows: 

Direct  Examination: 
By  Gov.  Hannett: 

Q.     You  may  state  your  name. 

A.     John  H.  Bliss. 

Q.     Where  do  you  reside,  Mr.  Bliss  % 

A.     Santa  Fe,  New  Mexico. 
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(Testimony  of  John  H.  Bliss.) 

Q.  Do  you  hold  any  official  position  with  the 
State  of  [653]  New  Mexico?  A.     I  do. 

Q.     You  may  state  that  position. 

A.  I  am  an  engineer  in  the  State  Engineer's 
office,  and  at  present  my  work  is — I  am  working 
as  an  engineer  on  Interstate  Stream  work,  with  the 
Interstate  Stream  Commission,  part  time. 

Q.  How  long  have  you  been  in  charge  of  inves- 
gation  of  Interstate  rivers  for  the  State  of  New 
Mexico  ? 

A.  I  have  been  connected  with  the  Interstate 
Stream  Commission  ever  since  it  was  formed  in 
1935.  I  think  the  month  of  August  of  1935. 

Q.    Are  you  a  graduate  in  engineering? 

A.  Yes,  I  graduated  from  Colorado  Agricul- 
tural College  in  1925. 

Q.     In  Engineering? 

A.     In  civil  and  irrigation  engineering,  yes,  sir. 

Q.  How  many  years  of  practical  experience  have 
you  had?  A.     Fourteen. 

Q.  Have  you  made  any  study  of  the  Gila  River 
and  Virden  Valley  of  New  Mexico? 

A.     Yes,  I  have. 

The  Court:  If  I  understand,  counsel  wanted  to 
show  that  any  water  that  came  into  the  Sunset 
Canal,  that  conditions  and  situations  were  such  thai 
that  water  never  reached  Coolidge  Reservoir  and 
storage  dam? 

Gov.  Hannett:  That  the  water  during  the  grow- 
ing months,  in  the  growing  season  of  1938  and  1939, 


172  R.  W.  Brooks,  et  al.  vs. 

(Testimony  of  John  H.  Bliss.) 

that  water  could  have  been  utilized  by  the  farmers 
in  the  Virden  Valley  and  put  to  beneficial  use,  in 
1938  was  denied  them  and  went  down  the  river  and 
was  of  no  use  to  anybody  and  disappeared  in  the 
sand;  that  in  1939  the  [654]  water  that  was  there, 
when  the  sovereign  power  of  New  Mexico  took 
charge,  all  of  that  water,  from  then  up  to  the  pres- 
ent time,  if  it  had  been  permitted  to  go  down  the 
stream,  would  have  disappeared  in  the  sand  and 
would  have  been  lost  forever. 

The  Court:  Does  counsel  urge  that  that  situa- 
tion would  justify  the  defendants  in  not  comply- 
ing with  the  provisions  of  the  decree  ? 

Gov.  Hannett:  It  would  justify  the  State  of 
New  Mexico  in  going  in  and  exercising  its  sovereign 
power.  Their  officials  are  charged  here  with  being 
the  agents  of  these  defendants  in  so  going  in  and 
exercising  that  power. 

The  Court:  And  the  officials  of  the  State  of 
New  Mexico  are  not  respondents'? 

Gov.  Hannett:  No,  your  Honor,  but  this  whole 
case  is  based  on  the  proposition  that  they  are  the 
agents  of  these  respondents. 

Mr.  Flynn:  That  is  not  so.  That  is  a  conclusion 
of  counsel  and  we  disagree  with  him.  There  is  noth- 
ing in  the  complaint  to  that  effect. 

Gov.  Hannett:  I  will  see  what  the  complaint 
says,  (reading  from  complaint  to  the  point  ending, 
"were  acting  in  behalf  of  the  State  of  New  Mexico, 
who,  as  your  petitioner  is  informed  and  believes, 
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that  all  of  said  acts  were  performed  as  agents  and 
representatives   of   the   parties   herein   complained 
of."  That  seems  to  me  very  plain,  "as  the  agents 
of  the  parties  herein  complained  of". 
(After  argument) 

The  Court:  Well,  the  question  is  back  now  on 
the  point  as  to  whether  it  is  admissible,  that  the 
water  flow,  if  it  had  not  been  appropriated,  would 
never  reach  [655]  Coolidge  Dam. 

Gov.  Hannett:  That  is  true,  and  I  would  like  to 
read  to  the  Court  what  Justice  Cardozo  says,  (read- 
ing case,  following  by  argument). 

The  Court:  Well,  as  the  Court  has  indicated, 
it  doesn't  see  where  that  water,  if  it  ever  reached 
Coolidge  Dam,  would  ever  make  any  difference  as 
to  the  appropriation  of  it  under  the  conditions  and 
in  violation  of  the  decree.  Well,  the  objection  will 
be  sustained. 

Gov.  Hannett:  At  this  time,  your  Honor,  we 
offer  to  prove  that — We  take  exception  to  the 
Court's  ruling  and  we  offer  to  prove  at  this  time 
by  this  witness  and  by  the  records  of  the  TJ.S.G.S. 
and  its  gauging  stations  that  the  year  of  1939  was 
a  particularly  and  unusually  dry  year,  that  in  the 
year  of  1939  the  water  diverted  by  the  State  En- 
gineer of  the  State  of  New  Mexico  to  the  Virden 
Valley  farmers,  the  respondents  in  this  case  in  the 
State  of  New  Mexico,  which  was  placed  to  beneficial 
use  by  them,  would  not  and  could  not  have  reached 
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the  dam  of  the  plaintiff  at  Coolidge;  that  it  would 
not  and  could  not  have  benefitted  any  water  users 
across  the  State  line  in  the  State  of  Arizona;  and 
further,  that  by  the  terms  of  the  decree,  had  the 
decree  been  enforced  as  interpreted  by  Mr.  Firth, 
the  Water  Master  and  as  operated  by  him  in  years 
gone  by,  and  had  not  the  State  Engineer  of  the 
State  of  New  Mexico  taken  charge  of  and  adminis- 
tered the  waters  of  the  Yirden  Valley  to  these  de- 
fendants, that  all  vegetation,  including  alfalfa  and 
fruit  trees  and  all  agriculture  in  this  valley  would 
have  been  destroyed;  and  further,  that  we  have 
further  witnesses  to  corroborate  and  substantiate 
the  testimony  of  this  witness.  [656] 

The  Court:  Well,  as  has  been  indicated,  that 
might  have  justified  the  appropriation  by  the  Yir- 
den Valley  users  of  the  water  and  saved  it  to  their 
use  before  it  reached  the  canal  provided  that  it  was 
done  under  the  decree,  but  I  don't  believe  that  the 
justification  —  as  the  Court  indicated  —  for  taking- 
water  as  they  did  is  sufficient  excuse  for  not  com- 
plying with  the  terms  of  the  decree. 

Gov.  Hannett:  There  is  no  proof  that  they  did, 
and  it  is  not  asserted  that  they  did,  your  Honor, 
but  that  the  officers  of  the  State  of  New  Mexico 
did,  as  agents  for  these  defendants,  and  the  testi- 
mony of  the  officers  of  the  State  of  New  Mexico 
is  before  the  Court. 

The  Court :  Well,  the  Court  has  made  its  ruling, 
and  you  have  saved  your  exception.  Have  you  com- 
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pleted  the  tender  of  the  proof  that  you  wanted  to 

offer? 

Gov.  Hannett:     Yes,  your  Honor. 

The  Court :     Very  well. 

Gov.  Hannett :  Mr.  Bliss,  will  you  take  the  chair 
over  there  a  minute?  (The  witness  complied).  Now, 
if  the  Court  please,  perhaps  we  can  save  time  by 
making  a  tender.  I  propose  and  offer  to  show  fur- 
ther by  this  witness  that  taking  the  lands  only  of 
the  people  who  are  now  before  the  Court  in  this 
proceedings  here,  and  in  response  to  this  order, 
only  the  people  who  are  here  respondents,  taking 
their  land  alone  and  their  water  alone,  that  it  would 
be  physically  impossible  to  administer  the  waters 
of  the  Sunset  canal  to  the  users  of  decreed  rights 
only;  that  is  to  say,  the  record  shows  and  we  offer 
to  prove  that  more  than  substantially  half  of  these 
defendants  are  either  dead  or  have  sold  or  leased 
and  did  not  use  water  in  1939,  and  that  it  would 
be  physically  [657]  impossible  for  water  from  this 
one  canal  to  be  administered  to  the  people  who  are 
here,  bound  by  this  decree,  and  leave  out  the  people 
who  have  died  or  sold  and  who  are  innocent  third 
purchasers. 

The  Court:  Well,  that  matter  was  presented,  I 
think,  during  the  testimony  yesterday,  or  referred 
to,  the  matter  you  are  alluding  to  now  1 

Gov.  Hannett:     Yes,  your  Honor. 

The  Court:  And  you  want  now  to  proffer  such 
testimony  through  this  witness? 
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Mr.  Plynn:  We  object,  of  course,  your  Honor, 
on  the  .mound  that  it  is  immaterial  and  no  defense, 
and  does  not  tend  to  prove  any  defense. 

Gov.    Hannett:     In    order   to    make    the    record 
perfectly  clear,  we  now  offer  to  prove  by  this  and 
other  witnesses  that  over  half  of  the  lands  in  the 
Virden    Valley   which   were    originally   under   the 
decree  of  this  Court  in  this  case  has  passed  into 
the  hands  of  innocent  third  purchasers  and  to  peo- 
ple who  are  not  now  and  never  have  been  parties 
or  privy  to  this  decree,  and  that  such  lands  are  all 
served  by  one  canal,  that  is  to  say,  the  lands  under 
the  decree  and  owned  by  people  here  present  and 
the  lands  no  longer  under  the  decree  or  subject  to 
the  jurisdiction  of  this  Court,  and  that  when  Mr. 
Firth  shut  off  the  headgate  in  October  of  1938,  and 
posted  his  notices  on  the  3rd  of  January,  1939,  that 
no  water  would  be  delivered  until  it  had  been  paid 
for,  that  he  shut  off  not  only  the  water  of  the  people 
under  this   decree  but  of  necessity,  by  reason  of 
the  physical  facts,  he  shut  off  water  from  people 
owning  substantially  half  of  the  land,  who  are  not 
under  this  decree  or  bound  by  it,  directly  or  indi- 
rectly, who  are  innocent  third  purchasers,  and  who 
had  a  right  to  [658]  the  waters  under  the  laws  and 
the  statutes  of  the  State  of  New  Mexico  and  the 
laws  of  the  United  States. 

The  Court:  And  the  parties  you  are  referring 
to  are  parties  claiming  rights  under  the  Sunset 
Ditch  or  Sunset  Canal? 
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Gov.  Hannett:  There  is  no  Sunset  Ditch  or 
canal,  your  Honor 

The  Court:     Well,  what  is  so-called. 

Gov.  Hannett:  The  rights  are  claimed  only  by 
the  individuals.  The  Court  will  readily  perceive, 
from  the  articles  of  incorporation  introduced  here, 
that  it  was  the  Sunset  Ditch  Company,  and  that 
corporation  never  had  any  existence  at  the  time 
this  suit  was  instituted,  and  further,  by  the  articles 
herein  evidence,  it  was  simply  a  common  carrier 
and  never  had  any  right  to  appropriate  water  and 
never  has  appropriated  water.  There  are  two  de- 
fendants in  here,  the  Sunset  Ditch  and  the  Sunset 
canal,  and  the  Sunset  canal  never  existed;  the  Sun- 
set Ditch  Company  is  dead,  and  the  Sunset  Ditch 
Company  never  had  the  authority  to  appropriate 
water,  never  attempted  to  and  never  did  appropri- 
ate water. 

The  Court :  Well,  your  tender  is  completed,  Gov- 
ernor Hannett,  the  testimony  you  propose  to  offer? 

Gov.  Hannett:     Yes,  your  Honor. 

The  Court:     The  ruling  will  be  adhered  to. 

Gov.  Hannett:     Exception? 

The  Court:     Yes. 

Gov.  Hannett :     That  is  all,  Mr.  Bliss. 

(Witness  excused) 


Gov.  Hannett:     We  also  offer  to  prove  by  Mr. 
Firth,  the  Court's  Water  Commissioner,  the  physi- 
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eal    facts  just  offered  to  be  proved  by  this  wit- 
ness. [659] 

The  Court:  Of  course,  the  same  ruling  of  the 
Court  would  apply  to  the  same  testimony  or  ap- 
proximately the  same  testimony. 

Gov.  Hannett:  I  think  perhaps  we  can  agree  as 
to  the  way  the  record  should  be  made  up,  and  I 
will  dictate  this  for  the  purpose  of  the  record,  and 
if  we  [660]  don't  agree,  of  course,  we  can  wait  for 
Mr.   Smith  to  come  and  present  his  testimony. 

These  respondents  offer  to  show  by  the  testimony 
of  Mr.   Smith,  the  Assistant  State  Engineer,  who 
has  joint  custody  of  the  records  of  the  State  Engi- 
neer's office  of  the  State  of  New  Mexico,  wherein 
all  water  rights,  that  is  to  say,  the  right  to  appro- 
priate waters  of  the  public  streams  of  New  Mexico, 
including  the  Gila  Valley  or  the  Gila  River,  and 
the  right  to  divert  waters  from  the  said  stream  are 
filed,  and  that  there  is  no  corporation  in  New  Mex- 
ico,  domestic  or  foreign,   or  any  corporation  who 
has  ever  appropriated  or  attempted  to  appropriated 
or  filed  any  papers  of  any  class  or  character  indi- 
cating a  desire  to  appropriate  waters  from  the  Gila 
River  in   Hidalgo   County,   New  Mexico,  with  the 
State  Engineer's  office  at  Santa  Fe;  and  further, 
that   it  appears  affirmatively  from  the  records  of 
the   State   Engineer's  office  at   Santa  Fe  that  the 
rights  of  these  respondents  in  this  proceedings  were, 
the  water  rights,  the  right  to  appropriate  was  ac- 
quired  directly   from   the   State   by   filings  in   the 
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office  of  the  State  Engineer;  that  the  only  rights 
or  claims  to  rights  to  use  water  from  the  Gila 
River  in  the  Virden  district  in  Hidalgo  County, 
New  Mexico,  appearing  of  record  are  in  the  names 
of  the  individual  water  users  who  are  named  defend- 
ants in  the  original  decree  and  such  others  who 
have  thereafter  made  application  for  water  rights. 

The  Court :  That  is  the  purport  of  the  testimony 
that  will  be  probably  proffered  on  the  appearance 
of  the  witness  to  whom  you  have  alluded'? 

Gov.  Hannett:   That  is  correct,  your  Honor. 

The  Court:  Well,  I  think  the  objection  is  [661] 
good  and  I  shall  so  hold. 

Mr.  Flynn:  May  the  record  show  that  the  objec- 
tion stated  prior  to  the  statement  by  Governor 
Hannett  is  sustained? 

Gov.  Hannett:  I  think  the  objection  ought  to  be 
stated  here,  so  we  may  know  clearly  what  it  is. 

The  Court:   What  is  it  you  want/? 

Gov.  Hannett:  If  your  Honor  please,  I  would 
like  to  have  Mr.  Flynn,  the  representative  of  the 
United  States,  make  his  objection  now. 

The  Court:    I  thought  he  made  his  objection. 

Gov.  Hannett:  I  would  like  to  have  it  repeated 
now,  because  he  made  some  statement  about  there 
being  no  proper  foundation,  and  I  would  like  to 
know  if  it  is  included  in  this  objection,  so  then  we 
will  have  to  wait  for  Mr.  Smith  to  come. 

Mr.  Flynn:  We  object  to  the  offer,  and  if  the 
testimony  were  offered  by  the  witness  in  Court  we 
would  object  to  it  upon  the  same  grounds,  that  is. 
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upon  the  ground  that  the  evidence,  the  testimony, 
is  immaterial  as  to  the  issues  in  this  case  and  does 
not  tend  to  disprove  the  charge  or  to  prove  the 
innocence  of  the  respondents  to  the  offense  charged, 
and  for  the  further  reason  that  it  is  about  a  matter 
which  is  incorporated  in  the  original  pleadings  in 
this  case  and  merged  in  the  decree  which  was 
entered  upon  those  pleadings  and  the  stipulation, 
and  therefore  it  would  not  be  admissible  for  that 
reason  as  well  as  being  immaterial;  for  the  further 
reason,  also,  that  it  is  to  a  large  extent  conclusions 
and  would  necessarily  be  a  conclusion  of  the  witness. 
Gov.  Hannett:  Before  the  Court  rules  on  that, 
would  you  please  read  my  offer?  [662] 

(The  reporter  then  read  the  offer  of  counsel.) 

The  Court:  The  nature  of  the  ruling  you  want 
at  this  time  is  as  to  whether  that  testimony  would 
be  received  ? 

Gov.  Hannett :   Yes,  your  Honor. 

The  Court:  The  Court  has  already  indicated 
what  the  ruling:  would  be,  and  I  state  now  that  if 
the  objection,  if  the  witness  was  here,  was  urged 
against  that  testimony,  the  Court  would  sustain 
the  objection. 

Gov.  Hannett:   Exception,  please. 

The  Court :  Allowed. 
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MR.  WASHINGTON  HUGH  PACE, 

being  first  duly  sworn,  was  called  as  a  witness  on 
behalf  of  respondent,  and,  being  examined  by  A.  T. 
Hannett,  testified  as  follows : 

My  name  is  Washington  Hugh  Pace.  I  have  lived 
in  the  Virden  Valley  nearly  all  my  life.  My  people 
came  there  when  I  was  two  years  old.  I  was  gone 
for  approximately  six  years  from  1925  to  1931.  I 
knowT  all  the  people.  I  am  the  same  person  Mr. 
McClure  testified  to  as  being  the  water  master. 

The  following  respondents  did  not  use  any  water 
during  the  year  1939 : 

M.  M.  Allred 
George  H.  Cosper,  Jr. 
A.  C.  Cruwell 
Mary  Jane  Jones 
Edward  Lunt 
Nancy  O.  Pace 
H.  M.  Payne 
E.  C.  Payne 

The  respondent  E.  C.  Payne  had  his  land  leased 
and  the  lessee  used  water  thereon  during  the  year 
1939.  [663] 

The  following  respondents  used  water  distributed 
to  them  by  the  Town  Ditch  Boss  of  the  Town  of 
Virden,  which  is  an  incorporated  village  under  the 
laws  of  New  Mexico: 

Anna  H.  Lunt 
Ralph  Richardson 
R.  Richens 
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Nancy  A.  Smith 
E.  Thygerson 
B.  Y.  Whipple 
School  District  No.  2,  Hidalgo  County 

The    following    named    respondents    used    water 
from  the  Sunset  Ditch  for  the  year  1939 : 

R.  W.  Brooks 
Carl  M.  Donaldson 
Byron  Echols 
B.  J.  Gale 
G.  Lynn  Hatch 
Rachel  Jensen 
Milton  N.  Jensen 
R.  T.  Johns 
Willard  E.  Jones 
John  B.  Jones 
T.  V.  Jones 
Parley  P.  Jones 
P.  L.  Lunt 
Fenley  F.  Merrill 
Orson  A.  Merrill 
Hans  Mortensen 
Leslie  B.  Payne 
J.  E.  Payne 
Orsen  J.  Richens 
Henry  L.  Smith 
Florence  R.  Swofford 
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J.  E.  Payne,  Trustee  for 
the  Church  of  Jesus 
Christ  of  Latter  Day 
Saints 

That  all  of  said  water  was  diverted  from  the  Gila 
River  and  delivered  from  the  Sunset  Canal. 

Nancy  O.  Pace  is  an  invalid,  eighty  years  of  age, 
the  owner  of  land  and  water  rights  under  the  Sun- 
set Ditch,  but  did  not  use  water.  She  had  leased 
her  land  to  H.  M.  Pace  who  did  use  water. 

Mary  Jane  Jones  did  not  use  water.  She  lives 
around  with  her  children,  and  owns  a  town  lot  in 
Virden.  Water  was  delivered  to  her  lot  in  town 
during  the  summer  of  1939. 

The  Town  of  Virden  has  a  ditch  boss  and  the 
water  is  turned  over  to  him  from  the  canal  and 
he  carried  it  to  the  sidewalk  of  the  lot  owners  and 
turns  it  into  their  lots  and  issues  it  out  that  way. 
Those  lots  are  1.1  acres  in  area.  [664] 

I  came  to  Santa  Fe  with  a  committee  and  ap- 
peared before  the  Interstate  Stream  Commission 
on  November  22,  1938.  On  the  committee  were  Rob- 
ert Mortensen  and  myself  who  owned  water  rig] its 
under  the  Sunset  Canal,  but  we  are  not  parties 
to  this  suit. 

As  water  master  I  estimated  the  amount  of  water 
available  for  eight  days  and  gave  the  water  ditch 
rider  the  figure  as  to  how  long  he  could  run  this 
water  per  acre.  The  basis  for  the  amount  of  water 
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delivered  was  the  amount  of  water  in  the  river 
available.  There  were  under  the  ditch  approxi- 
mately 2,456  acres  of  filed  water  rights.  In  addition 
to  giving  water  for  the  2400  acres  filed,  I  gave 
water  to  the  lower  end  of  the  Sunset  in  Arizona  for 
318  acres,  and  I  delivered  water  to  the  Arizona 
users  every  time  I  delivered  water  to  the  people  in 
New  Mexico  under  the  Sunset  Canal.  I  released 
water  to  the  Arizona  people  on  request  of  some  of- 
ficial in  Arizona.  I  remember  when  the  Sunset  Ditch 
was  closed  in  the  month  of  October,  1938,  and  I  had 
a  discussion  with  Mr.  Firth  about  the  Sunset  Ditch 
being  closed.  It  was  on  October  10,  1938.  There 
were  present,  Parley  Jones,  Mr.  Firth  and  myself. 
Jones  and  myself  tried  to  get  Mr.  Firth  to  let  us 
have  a  few  hours  to  finish  up.  He  closed  the  gates 
and  locked  them  and  I  said,  "Firth,  who  is  going 
to  get  the  benefit,"  and  he  said,  "Not  a  soul."  I 
meant  that  the  water  would  be  lost  in  the  river  bed 
and  would  not  reach  the  Arizona  users. 

Cross  Examination 
By  Mr.  Flynn: 

When  I  made  the  statement  that  approximately 
half  the  land  owners  are  not  under  the  decree,  I 
meant  that  half  the  present  owners  were  not  parties 
to  the  [665]  litigation.  I  do  not  know  whether  that 
is  true  of  the  land  owners  when  the  decree  was 
entered.  I  am  basing  it  on  present  land  owners  and 
I  took  the  original  ones  and  figured  who  had  sold 
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or  died.  I  do  not  know  anything  about  the  decree 
except  the  names  of  the  parties.  There  are  2,450 
acres  under  the  decree.  That  is  what  Mr.  Firth  is- 
sued water  to. 

I  started  as  water  master  on  the  22d  day  of  Feb- 
ruary, 1939.  I  received  requests  from  the  Sunset 
Canal  Company.  The  officials  were  Parley  Jones 
and  J.  R.  Robbe.  The  individuals  who  requested 
water  to  be  turned  in  who  claimed  to  be  acting  as 
officials  for  the  Canal  Company  were  Parley  P. 
Jones  under  the  Sunset  and  J.  R.  Robbe.  Robbe 
claimed  to  represent  the  Sunset  Canal  Company. 
At  his  request  I  turned  water  into  the  Sunset 
Ditch.  No  other  individual  requested  it.  I  was  not 
connected  with  any  company  or  canal  myself.  I 
made  estimates  of  the  amount  of  apportionment 
without  advice  or  suggestion  of  any  canal  company 
or  owners  and  took  it  upon  myself  to  determine  how 
much  water  they  could  use  and  when  to  use  it  to 
properly  irrigate  their  land.  I  had  no  complaint 
from  any  New  Mexico  user  or  company  of  the 
amount  of  water  they  were  getting.  At  no  time  lias 
any  land  owner  in  New  Mexico  requested  me  to  per- 
mit the  water  commissioner  appointed  by  the  Fed- 
eral Court  to  administer  the  water  and  take  care 
of  it.  The  water  turned  into  the  canals  by  me  was 
used  by  New  Mexico  land  owners  and  users.  They 
never  made  any  objection  to  my  administering  or 
distributing  the  water. 
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Redirect  Examination 
By  Mr.  Hannett : 

I  administered  the  water  under  direction  of  Mr. 
Firth  for  the  years  1937  and  1938  and  was  em- 
ployed [666]  by  the  Sunset  Ditch  Company.  I  fol- 
lowed Mr.  Firth's  orders  in  the  distribution  of 
water.  Acting  under  Mr.  McClure  I  followed  the 
same  method  and  also  kept  up  with  the  land  owners 
the  same  as  before. 

I  mean  by  saying  that  I  kept  up  with  the  land 
owners,  I  visited  the  lands  not  as  was  done — as  I 
did  in  1937  and  1938,  but  I  was  right  along  with 
the  water  as  it  went  on  the  lands  in  1939.  I  meas- 
ured and  helped  the  ditch  rider  and  took  the  same 
amount  of  water  when  there  was  sufficient. 

During  the  time  Mr.  Firth  was  administering 
the  water  I  was  paid  by  the  Sunset  Canal  Company, 
and  the  same  situation  continued  under  Mr.  Mc- 
Clure. They  had  a  ditch  rider.  I  was  not  employed 
or  compensated  by  the  Sunset  Ditch.  They  had  a 
separate  man  as  ditch  rider  who  helped  me. 

Recross  Examination 
By  Mr.  Flynn: 

That  was  J.  R.  Robbe  and  he  was  paid  by  the 
Sunset  Canal  Company.  He  was  under  my  orders. 

Redirect  Examination 
By  Mr.  Hannett: 

The  State  of  New  Mexico  is  paying  me. 
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Gov.  Hannett:  Now  comes  Parley  P.  Jones, 
Hiram  Pace,  R.  W.  Brooks  and  Rachael  Jensen, 
summoned  in  this  case  as  officers  and  directors  of 
the  Sunset  Canal  Company,  and  appearing  specially 
for  the  purpose  of  this  motion  and  for  no  other 
purpose,  move  the  Court  to  quash  the  rule  to  show 
cause  and  the  service  of  such  rule  upon  them  as 
such  officers  and  directors.  (1)  That  they  are  citi- 
zens and  residents  of  the  State  of  New  Mexico  and 
that  said  rule  to  show  cause  was  served  on  them 
in  the  State  of  New  Mexico  and  outside  of  the  ter- 
ritorial jurisdiction  of  this  Court.  [667] 

If  the  Court  please,  we  believe  the  motion  is  well 
taken  and  raises  the  same  question  as  raised  in  the 
Pace  motion,  and  for  the  reasons  stated  in  support 
of  the  Pace  motion  we  take  the  position  that  this 
motion  is  well  taken. 

Then  we  have  a  further  motion.  I  assume  that 
the  Court  will  take  this  motion  under  advisement 
along  with  the  Pace  motion? 

The  Court:     Very  well. 

Gov.  Hannett:  We  have  a  further  motion  to 
present  to  the  Court  to  dismiss. 

Mr.  Flynn:  Just  a  moment,  may  I  have  the 
names  of  those  included  in  this  last  motion  % 

Gov.  Hannett:  Parley  P.  Jones,  Hiram  Pace, 
R.  W.  Brooks  and  Rachael  Jensen. 

Mr.  Flynn:  For  the  record  and  information  of 
the  Court  on  this  motion,  our  records  show  that 
R.   W.   Brooks   in  behalf  of   whom   the   motion   is 
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made,  or  one  of  them,  was  served  in  Duncan,  State 
of  Arizona. 

Gov.  Hannett:  He  was  served  in  Duncan  on  the 
original  order,  but,  as  I  understand  it,  there  was 
a  supplementary  order  served  on  him  as  director, 
September  21st,  and  it  is  that  supplementary  order 
that  was  served  in  the  State  of  New  Mexico,  and 
it  is  only  to  that  service  that  this  motion  is  di- 
rected. 

The  Court:     You  may  proceed. 

Gov.  Hannett:  Now  comes  the  respondents  and 
defendants  herein,  by  their  attorneys,  who  are  own- 
ers of  land  and  water  rights  described  in  the  final 
decree  entered  herein  on  the  29th  day  of  June, 
1935,  said  lands  and  water  rights  appurtenant 
thereto  lying  entirely  within  the  State  of  New  Mex- 
ico, and  moves  the  Court  to  [668]  vacate  said  de- 
cree and  all  orders  pursuant  thereto  so  far  as  said 
decree  purports  to  determine  the  priority  of  said 
water  rights  and  regulates  and  controls  the  diver- 
sion of  said  water  and  the  use  and  enjoyment 
thereof  by  these  defendants  in  the  State  of  New 
Mexico,  and  as  grounds  for  said  motion  respectfully 
shows  to  the  Court,  1st,  that  the  Court  was  without 
jurisdiction  to  try  and  determine  the  issues  in  this 
cause,  insofar  as  they  involve  the  lands  and  wTater 
l-ights  situate  in  the  State  of  New  Mexico,  for  the 
reason  that  this  suit  was  brought  solely  for  the 
purpose  of  quieting  the  title  of  the  United  States 
to  said  waters  and  is  a  naked  suit  to  quiet  title; 
that  as  such  it  was  a  local  action  and  could  be  main- 
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tained  only  in  the  State  of  New  Mexico  in  which 
said  lands  and  water  were  situated,  and  there  lore 
said  decree  was  null  and  void  so  far  as  it  affects 
waters  of  the  Gila  River  in  New  Mexico  and  land 
to  which  it  is  appurtenant  or  to  these  defendants 
who  were  the  owners  of  water  rights  and  lands  in 
New  Mexico.  Second,  that  it  appears  on  the  face 
of  said  decree  that  this  Honorable  Court  was  with- 
out jurisdiction  to  try  the  title  and  to  determine 
the  right  to  the  use  of  waters  of  the  Gila  River  in 
New  Mexico  and  to  regulate  and  control  the  use 
thereof  by  appropriators,  including  this  defendant, 
in  the  State  of  New  Mexico  in  the  absence  of  the 
State  of  New  Mexico  as  a  party  to  said  suit,  for 
the  reason  that  the  State  of  New  Mexico  is  an  indis- 
pensable party  to  such  controvery,  without  whose 
presence  in  said  suit  this  Honorable  Court  was 
without  jurisdiction  to  entertain  the  said  suit  or 
make  and  enforce  said  decree,  for  the  following 
reasons:  (a)  The  interest  [669]  of  the  State  of  New 
Mexico  is  directly  affected  by  said  decree;  (b)  The 
adjudication  of  the  rights  of  the  parties  before  the 
Court  involves  the  determination  of  the  rights  of 
the  State  of  New  Mexico  and  because  of  the  absence 
of  the  State  of  New  Mexico  a  decree  based  upon 
such  determination  will  not  be  binding  on  the  State 
and  will  lack  finality;  (c)  The  issues  in  this  case 
and  the  decree  entered  herein  directly  and  neces- 
sarily embrace  a  determination  of  the  rights  <>l' 
the  State  of  New  Mexico  and  the  nature  and  ex- 
tent thereof  and  such  rights  are  so  inevitably,  un- 
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avoidably  and  inextricably  tied  up  and  related  to 
the  rights  of  the  State  of  New  Mexico  that  the  State 
of  New  Mexico  is  an  indispensable  party  and  there- 
fore said  decree  and  orders  made  pursuant  thereto 
are  null  and  void.  Third,  that  it  appears  from  the 
face  of  said  decree  that  it  purports  to  bind  and  af- 
fects the  title  of  the  heirs,  devisees  and  assigns  of 
the  defendants  owning  the  lands  and  water  rights 
of  the  Gila  River  in  New  Mexico  administered 
under  said  decree;  that  the  said  land  lies  entirely 
within  the  State  of  New  Mexico  and  without  the 
territorial  jurisdiction  of  this  Court  and  that  the 
said  decree  and  the  orders  made  pursuant  thereto 
are  therefore  null  and  void.  Four,  that  the  decree 
on  its  face  purports  to  operate  directly  upon  the 
land  and  water  rights  therein  described  lying  en- 
tirely within  the  State  of  New  Mexico  and  without 
the  territorial  jurisdiction  of  this  Honorable  Court ; 
that  said  decree  and  the  orders  made  pursuant 
thereto  are  therefore  null  and  void,  and  for  the 
further  reason  that  the  entities  attempted  to  be 
named  as  defendants,  the  Sunset  Canal  Company 
and  the  Sunset  [670]  Ditch  Company,  were  not  in 
existence  at  the  time  of  the  entry  of  this  decree; 
that  at  the  time  of  the  entry  of  this  decree  there 
wras  no  such  company  in  existence  as  the  Sunset 
Canal  Company,  and  that  at  the  time  of  the  entry 
of  this  decree  the  Sunset  Ditch  Company  was  le- 
gally dead  and  no  longer  had  corporate  existence. 
That  it  does  not  appear  in  the  original  complaint 
or  petition  in  this  cause  that  the  United  States  of 
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America,  the  plaintiff  herein,  was  damaged  or 
threatened  with  damage,  nor  does  the  decree  find 
that  the  plaintiff  herein  was  damaged  or  threatened 
with  damage  or  that  the  respondents  herein  in  the 
State  of  New  Mexico  were  committing  any  wrong 
or  any  tort  or  violating  any  of  the  rights  of  the 
plaintiff  at  the  time  that  this  decree  and  injunctive 
order  was  originally  entered  into. 

Gov.  Mechem :  And,  if  the  Court  please,  further, 
as  this  is  a  suit  to  quiet  title,  that  it  does  not  ap- 
pear from  either  the  amended  complaint  and  does 
not  appear  from  either  of  the  complaints  that,  or 
from  any  order  or  decree,  that  at  the  time  this  suit 
was  brought,  the  United  States,  in  its  own  behalf 
or  in  behalf  of  any  one  else,  was  in  the  present  use 
and  enjoyment  of  the  waters  title  to  which  they 
sought  to  be  quieted.  That  is  under  the  general  rule 
in  the  United  States  Courts  as  to  jurisdiction  of 
the  Court  to  quiet  title,  in  that  the  plaintiff  must 
be  in  possession  in  order  to  maintain  suit  to  quiet 
title. 

Gov.  Hannett:  Now,  in  support  of  our  motion  to 
the  Court,  we  desire  to  present  a  brief  argument 
and  call  the  Court's  attention  to  certain  authorities. 

(After  argument  [671] 

Gov.  Hannett:  We  submit,  if  the  Court  please, 
that  our  motion  is  well  taken. 

Mr.  Flynn:  Does  the  Court  care  to  hear  any 
argument  in  regard  to  this1?  It  is  our  belief,  your 
Honor,  that  the  questions  raised  by  these  motions 
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were  passed  upon  by  your  Honor  during  the  trial, 
to  the  effect  that  they  are  not  properly  raised  on 
these  proceedings,  that  this  is  not  the  proper  place 
or  proceedings  to  attack  the  judgment  of  this  Court 
and  all  the  parties  interested  in  the  judgment  are 
not  in  Court  under  process;  in  other  words,  the 
only  parties  in  Court  are  the  respondents,  only  a 
small  number,  interested  in  this  decree  and  parties 
to  it,  and  naturally  an  attack  on  this  judgment, 
to  vacate  it  and  set  it  aside,  would  have  to  be 
served  on  all  the  interested  parties,  in  order  that 
they  may  be  in  Court. 

The  Court:  I  think  the  question  of  the  jurisdic- 
tion of  the  Court  in  the  matter  has  not  been  raised 
to  the  same  extent  that  it  has  been  here  on  this 
motion,  and  I  would  like  to  be  advised  as  to  those 
points  that  have  been  raised  by  the  respondents. 


PARLEY  P.  JONES, 

a   witness  called   in  behalf  of  the  plaintiff,  being 
first  duly  sworn,  testified  as  follows : 

Direct  Examination 

By  Mr.  Flynn : 

My  name  is  Parley  P.  Jones,  and  I  am  one  of 
the  original  defendants  in  this  case  and  have  been 
served  with  order  to  show  cause  in  this  proceeding. 
I  still  own  land  in  the  Virden  Valley  and  received 
water  during  the  year  1939.  Also  received  water 
under  the  administration  of  Mr.   Firth  as  "Water 
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Commissioner  since  1936  and  paid  part  of  the 
assessments  during  that  time.  [672]  Assessments 
were  paid  to  Mr.  Firth.  They  were  not  paid  by  a 
company.  They  were  paid  by  our  community  ditch. 
The  source  of  those  funds  was  common  contribu- 
tions of  labor  assessments.  They  were  made  general 
assessments  for  their  general  expense  and  took  the 
assessments  out  of  the  funds.  I  received  water 
through  the  Sunset  Ditch.  It  is  not  a  corporate 
entity.  It  is  a  community  ditch.  It  is  operated  by 
joint  efforts  of  the  community.  We  collect  labor 
assessments.  Everybody  in  the  community  contrib- 
utes. Mrs.  Jensen  collects  the  money.  It  is  operated 
under  the  name  of  Sunset  Ditch  Company. 

"Mr.  Flynn:  I  show  you  here  a  certified  copy, 
certified  by  the  State  Engineer  of  the  State  of  New 
Mexico,  purporting  to  be  an  application  for  per- 
mission, an  application  filed  in  the  office  of  the  State 
Engineer  at  Santa  Fe,  New  Mexico,  and  call  your 
attention  to  the  typed  words  there,  'Certified  Copy,' 
to  the  name,  Sunset  Canal  Company,  Cosper- Wind- 
ham Canal,  by,  signed,  Parley  P.  Jones,  President.' 
Did  you  execute  such  an  instrument  on  or  about 
the  16th  day  of  April,  1938?" 

Witness:  "I  don't  know  whether  I  did  or  not. 
I  don't  recall  it." 

Mr.  Flynn:  uMr.  II.  Vearle  Payne  is  your  coun- 
sel in  this  matter  here,  is  he  not,  the  gentleman  in 
Court  here  is  your  attorney?" 
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Witness:  He  is  acting  in  connection  with  the 
State.  He  is  being  paid  by  the  State.  He  did  not 
represent  me  before  the  Interstate  Stream  Com- 
mission. I  attended  the  meeting  before  the  Inter- 
state Stream  Commission  and  went  for  the  purpose 
of  getting  the  Interstate  Stream  Commission  to  do 
something  to  relieve  me  from  the  decree.  I  do  not 
recall  having  signed  the  document  above-referred 
to.  [673] 

Mr.  Flynn:  "During  the  year  1939,  when  water 
was  being  diverted  from  the  Sunset  Canal,  or  ditch 
as  you  call  it,  and  taken  to  the  lands  in  the  Virden 
Valley  there,  and  distributed  thereon,  that  ditch 
or  company  or  whatever  you  want  to  call  it  operated 
and  was  being  managed  by  some  members  who  were 
selected  for  that  purpose  by  the  other  residents 
there?" 

Witness :  The  ditch  was  created  in  the  first  place 
and  has  been  managed  at  all  times  through  the 
joint  efforts  of  the  people  who  reside  in  that  valley, 
and  the  people  who  reside  in  the  valley  select  cer- 
tain representatives  to  manage  and  control  it. 

Mr.  Flynn:  "Don't  the  residents  in  that  valley, 
the  land  owners  and  users,  select  some  one  to  rep- 
resent them  in  the  control  and  management  of  this 
ditch  and  everything  that  had  "to  be  done  in  con- 
nection with  the  handling  of  the  ditch,  don't  they 
select  somebody  to  represent  them,  as  officers  or 
representatives  % ' ' 
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Witness:  Surely  they  do.  I  signed  as  President 
of  the  Ditch  Company  when  signing  anything,  but 
I  do  not  recollect  signing  the  document  shown  to 
me.  It  has  been  my  understanding  and  my  knowl- 
edge all  the  way  through  that  it  was  the  Sunset 
Ditch  Company  and  operated  that  way.  So  far  as 
the  canal  company  I  don't  know  about  that.  The 
other  persons  selected  to  help  manage  this  company 
were  Hiram  Pace,  R.  W.  Brooks  and  there  was  a 
secretary — Mrs.  Jensen. 

Mr.  Flynn:  "I  have  asked  you  some  questions 
and  may  have  asked  you  this,  the  date  of  this  in- 
strument, which  is  the  16th  day  of  April,  1938, 
and  the  H.  Vearle  Payne,  the  notary  public  who 
took  this  acknowledgment  is  [674]  is  the  same  H. 
Vearle  Payne  who  is  now  attorney  in  the  court 
room  here,  representing  the  respondents  at  this 
hearing  ? ' ' 

Witness:  Yes,  the  same  Mr.  Payne  that  is  here. 
He  was  not  attorney  for  this  company.  I  do  not 
remember  when  I  became  an  officer  of  this  com- 
pany, but  we  were  appointed  as  a  committee  in 
January,  1938.  Mr.  Fenley  Merrill  had  been  presi- 
dent of  the  company  and  I  took  his  place.  There 
was  a  meeting  of  the  land  owners  and  the  water 
users  in  which  this  selection  occurred.  We  merely 
appointed  a  committee  but  no  one  of  it  was  desig- 
nated as  president.  They  merely  selected  a  com- 
mittee and  then  the  committee  themselves  appoints 
one  or  chooses  one  as  head  of  the  committee.    We 
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have   a   regular  meeting  and  at  it  we  appoint   a 
committee  from  the  group.   The  officers  are  selected 
by  all  present  at  the  meeting  by  vote.    I  suppose 
they  may  be  called  directors,  but  I  do  not  recall 
whether  they  are  referred  to  as  a  board  of  directors. 
The  board  itself  designates  the  president  and  sec- 
retary.  They  vote  at  the  meeting  according  to  acre- 
age.   Mr.  Merrill  had  been  president  prior  to  my 
selection  for  several  years.    The  change  was  made 
in  1938.    The  change  was  not  made  to  get  someone 
to  take  more  aggressive  action  in  getting  relief  on 
this  decree.    The  only  changes  made  in  1938  were 
the  election  of  myself  and  Mr.  Pace,  and  when  the 
board  that  was  selected  met,  I  was  selected  Presi- 
dent and  Mrs.  Jensen  Secretary.   The  Board  of  the 
company  has  been  operating  under  the  system  above 
described  since  the  expiration  of  its  charter  which 
was  in   1921,  and  they  were   operating  it  in  that 
manner  when  this  suit  was  filed  and   during  the 
time  of  negotiation  for  settlement  and  consent  de- 
cree.  [675]   It  has  not  been  known  and  operated 
as  the  Sunset  Canal  Company.  It  is  operated  under 
other  names   including   Sunset   Ditch.    It  has  not 
been  known  as  the  Sunset  Canal  Company  to  my 
knowledge.   However,  this  document  here  you  show 
me  is  written  that  way,  but  I  have  always  thought 
of  it  as  the  Sunset  Ditch  Company.   I  do  not  recall 
having  seen  the  document  dated  April  6,  1937,  you 
have   shown   me.    In   April,   1937,   Mr.   Fenley   F. 
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Merrill  was  president  of  the  company  and  Orsen 

J.  Richens  was  member  of  the  board. 

Mi-.  Flynn:  "And  would  you  say  now  that  they 
weren't  at  least  sometimes  known  and  sometimes 
operated  as  the  Sunset  Canal  Company?" 

Witness:  "Yes,  sometimes  apparently  acted  un- 
der both,  but  to  my  knowledge,  I  have  always 
thought  of  that  as  the  Sunset  Ditch  Company,  but 
they  may  have  operated  that  way."  I  may  have 
received  a  lot  of  correspondence  addressed  to  the 
Sunset  Canal  Company  from  State  Officials  of  the 
State  of  New  Mexico  and  Mr.  Firth  as  Water 
Commissioner. 

Mr.  Flynn:  "I  show  you  a  carbon  copy  of  a  let- 
ter here,  dated  April  11,  1939,  with  the  typed  name 
'Thomas  M.  McClure,  State  Engineer,'  and  ask 
y<»u  if  you  recall  receiving  the  original  of  that 
letter."  (Showing  letter  to  witness). 

Witness:  "Yes,  I  recall  that."  It  was  addressed 
to  me  as  President  of  the  Sunset  Canal  Company. 

Mr.  Flynn:  "And  then,  to  refresh  your  memory, 
I  will  show  you  a  carbon  copy  of  a  letter,  and  ask 
you  if  all  of  the  mail  demands  for  payments  and 
assessments  that  you  received  as  an  officer  of  that 
company  from  Mr.  Firth  were  not  addressed  to  you 
as  president,  either  [676]  to  you  as  president  or 
to  the  Sunset  Canal  Company  itself  (showing  let- 
tor  to  witness)." 

Witness:  "Well,  I  couldn't  say  as  to  all  of  them. 
I  suppose  they  were." 
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After  the  water  was  shut  off  in  1938,  Hiram 
Pace,  Hugh  Pace,  Mr.  Fenley  Merrill  and  Mr. 
Payne  and  myself  as  board  of  directors  and  officers 
and  representatives  of  the  Sunset  Canal  Company 
went  down  to  Safford  to  see  Mr.  Firth.  Prior  to 
1939  we  paid  assessments  to  Mr.  Firth  for  the 
water  users  operating  under  this  decree.  After  1939 
we  continued  to  use  this  water  from  the  Gila  River. 
We  have  not  paid  any  assessments  to  Mr.  Firth  or 
anyone  else  under  that  decree  for  the  use  of  the 
water,  and  the  company  did  not  make  any  collection 
from  the  water  users  for  that  purpose.  The  water 
users  have  not  tendered  to  the  company  or  anyone 
else  money  to  pay  the  assessments. 

Cross  Examination 
By  Mr.  Hannett: 

No  demand  has  been  made  personally  on  any  per- 
son to  pay  the  13^  per  acre  for  1939.  I  don't  claim 
to  be  a  director  of  any  corporation,  Sunset  Canal 
Company  or  Sunset  Ditch  Company.  There  is  no 
corporation  operating  a  ditch  or  canal  in  the  Virden 
Valley  on  the  north  side  of  the  river,  and  I  am  not 
a  director  or  officer  of  any  ditch  company  serving 
these  respondents. 

I  am  36  years  old.  I  was  not  an  officer  or  agent 
or  director  of  the  Sunset  Ditch  Company  when  it 
ceased  to  exist  in  1921,  or  prior  to  that  elate.  I 
never  employed  the  Governor  of  the  State  of  New 
Mexico,  State  Engineer  or  State  Police  to  represent 
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me  for  any  purpose  in  connection  with  the  waters 
of  the  Gila  River,  and  they  have  not  acted  as  my 
agents  to  my  knowledge.  [677] 

Redirect  Examination 
By  Mr.  Flynn : 

Mr.  Flynn:  "You  did  go  up  there,  though,  and 
ask  them  to  do  something  about  this  situation, 
didn't  you?" 

Witness:  We  called  on  the  State  Engineer.  There 
was  a  demand  made  upon  me  as  President  of  the 
Sunset  Canal  Company,  for  the  payment  of  the 
assessments  for  the  year  1939,  and  it  was  left  to 
the  Secretary  of  the  company.  It  was  a  written  de- 
mand by  Mi*.  Firth,  the  Water  Commissioner,  and 
stated  that  the  payment  due  in  January,  the  first 
of  the  mouth,  was  due  and  that  if  it  was  not  paid 
the  water  would  be  shut  off,  and  it  wasn't  paid  and 
the  water  was  shut  off. 

The  voting  representation  of  the  different  land 
owners  down  there  is  not  evidenced  by  any  certifi- 
cates or  shares  of  stock.  We  do  not  have  any  books. 

Mr.  Flynn:  "How  is  the  acreage  determined? 
Is  there  a  record  of  that  kept  by  the  company,  so 
they  will  know  how  many  votes  a  man  is  entitled 
to,  how  do  you  determine  the  number  of  acres  he 
has?" 

Witness:  "There  is  no  record  of  it.  1  think  the 
secretary  lias  no  record  of  that.  We  have  just 
merely  relied  on  the  honesty  of  them,  to  state  how 
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many  acres  they  have."    I  have  no  books  or  rec- 
ords of  the  company  here  with  me. 

Recross  Examination 
By  Mr.  Hannett : 

There  were  originally  shares  of  stock  in  the  Sun- 
set Ditch  Company. 

Redirect  Examination 
By  Mr.  Flynn: 

I  have  seen,  in  an  old  record  we  have  there,  is 
the  reason  I  say  that,  I  have  seen  the  stubs  of  the 
old  shares  of  stock.  [678] 

Recross  Examination 
By  Mr.  Payne: 

There  have  been  a  few  certificates  of  stock  issued 
in  the  Sunset  Ditch  Company  since  1921.  I  do  not 
recall  the  number,  as  a  means  of  satisfying  the 
Federal  Land  Bank  for  a  loan  on  some  of  that 
land. 

Mr.  Payne:  "In  other  words,  a  man  wTho  had  an 
application  with  the  Federal  Land  Bank,  some 
showing  had  to  be  made  that  he  was  entitled  to 
water  through  this  canal,  is  that  right?" 

Witness:  Yes,  and  stock  certificates  were  issued 
as  the  only  way  we  had  of  showing  it  and  there 
were  some  issued  that  way. 
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Redirect  Examination 
By  Mr.  Flynn: 

Mr.  Flynn:  "Did  you  or  this  company  ever  fur- 
nish to  Mr.  Firth  or  anyone  representing  this  Court 
under  this  decree  any  reports  of  the  amount  of  water 
diverted  and  used  during  the  year  1939?" 

Witness:  "No,  sir,  not  that  I  know  of." 

Recross  Examination 

By  Mr.  Hannett: 

I  did  not  individually  divert  any  water  during 
the  year  1939,  nor  did  any  respondent  divert  any 
water  during  the  year  1939. 

Mr.  Hannett:  The  only  point  of  diversion  was 
the  Sunset  Canal  Company,  wasn't  it — The  Sunset 
Ditch  Company1? 

Witness:   Yes,  sir. 

Mr.  Hannett:    "Who  did  the  diverting  there?" 

Witness:    The  State  of  New  Mexico,  its  officers. 

Redirect  Examination 

By  Mr.  Flynn : 

Mr.  Flynn:  "Through  these  devices  that  were 
put  in  there  through  Mr.  Firth  or  under  his  direc- 
tion or  under  this  decree*?"  [679] 

Witness:  They  have  since  been  changed,  they 
are  not  there  now.  The  State  of  New  Mexico  owns 
their  own  devices.  The  ones  in  there  when  the  State 
Officials    took    it    over    were    installed    under    tins 
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decree,  but  since  then  have  been  changed,  and  the 
only  means  of  diverting  water  out  of  this  stream  is 
out  of  this  canal  in  order  to  get  it  to  land  owners. 
Petitioners  "Exhibit  A"  for  identification  was 
admitted  in  evidence  as  "Petitioner's  Exhibit  A" 
in  evidence,  and  reads  as  follows:  ("Insert  Peti- 
tioner's "Exhibit  A"  in  evidence"). 


Mr.  Flynn:  At  this  time,  if  the  Court  please,  we 
would  like  to  oifer  in  evidence  in  this  case  the  orig- 
inal pleadings,  the  complaint  and  amended  com- 
plaint and  answer  filed  in  the  original  suit  in  this 
case. 

Gov.  Hannett:  I  assume  that  they  are  part  of 
the  record,  but  we  have  no  objection. 

Mr.  Flynn:  There  may  be  some  question  some 
time  arise  as  to  why  they  were  not  introduced,  and 
therefore  I  offer  them.  The  original  complaint  filed 
in  the  Gila  River  suit. 

Mr.  Flynn:  There  was  an  amended  complaint, 
the  original  complaint,  the  amended  complaint  and 
the  answers  thereto  filed  by  the  different  companies 
and  water  users,  and  for  the  same  reason  the  decree 
in  this  case  is  offered  and  also  the  annual  reports 
of  the  Water  Commissioner  for  the  years  1936,  1937 
and  1938. 

Gov.  Hannett :  They  are  objected  to,  if  the  Court 
please,  as  being  incompetent,  irrelevant  and  imma- 
terial, no   foundation  laid   and  no  opportunity  of 
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cross-examining  the  person  making-  the  report,  and 
as  throwing  no  light  on  the  issues  before  the  Court 
here.  [680] 

The  Court :  Your  objection  only  goes  to  the 
reports  ? 

Gov.  Hannett :  To  the  reports  only. 

The  Court:  Well,  as  far  as  the  Water  Commis- 
sioner's reports,  it  does  not  occur  to  the  Court  now, 
the  materiality  of  these  reports,  and  if  that  is  the 
case,  they  will  be  ignored  and  no  foundation  has 
been  raised  to  their  introduction. 

Mr.  Flynn:  It  is  part  of  the  official  records  of 
this  Court,  and  if  they  are  admissible  no  founda- 
tion is  necessary. 

Gov.  Hannett:  We  don't  know  what  is  in  them, 
what  sort  of  conclusions  drawn  or  damaging  state- 
ments. 

Mr.  Flynn:  One  of  the  purposes  is  to  show  the 
operation  of  this  decree  under  this  Court  and 
under  the  Water  Commissioner,  and  the  fact  that 
it  was  administered  to  these  respondents  during 
the  years  1936,  1937  and  1938.  And  then  we  expect 
to  offer  the  reports  for  the  year  1939,  for  the  same 
reason,  to  show  that  there  has  been  nothing  done. 

The  Court:   Bearing  on  what? 

Mr.  Flynn :  Bearing  on  the  administration  of  the 
decree  in  relation  to  these  respondents. 

Gov.  Hannett:  And  we  interpose  the  further 
objection  that  Mr.  Firth  is  in  the  court  room  and 
we  have  no  opportunity  to  cross-examine  him  on 
that. 
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The  Court:  Well,  there  is  a  ruling  to  be  made 
on  your  objection  and  I  overrule  it  at  this  time,  Mr. 
Hannett,  but  as  to  the  further  reports,  they  are 
not  before  the  Court  yet. 

Mr.  Flynn:  The  reports  filed  for  the  year  1939 
are  offered  for  the  same  reason,  the  same  purpose. 

[681] 

Gov.  Hannett:    Same  objection. 

The  Court :  Very  well,  the  same  ruling. 

Gov.  Hannett:   Exception. 


Whereupon, 

C.  A.  FIRTH, 

a  witness  called  on  behalf  of  the  respondents,  being 
first  duly  sworn,  testified  as  follows : 

Examination 
By  Mr.  Hannett: 

I  am  the  Water  Commissioner  appointed  by  the 
court  in  this  case  and  have  been  operating  under 
this  decree  in  Hidalgo  County  up  until  January  4, 
1939.  I  locked  the  headgates  to  the  Sunset  Canal 
January  4,  1939,  and  when  the  headgate  was  locked 
it  shut  off  all  water  of  all  the  users  on  that  canal. 
I  made  a  demand  on  the  canal  company  and  the 
Board  of  Directors  individually  and  Mr.  Jones  to 
pay  the  assessment  of  thirteen  cents  per  acre,  but 
I  did  not  make  a  demand  on  the  individual  respond- 
ents to  pay  the  assessment. 
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Gov.  Hannett:    We  Rest,  and  at  this  time  we 
desire  to  make  a  further  motion. 

The  Court:   Proceed. 

Gov.  Hannet:  At  this  time  we  move  the  Court  to 
dismiss  the  petition  and  the  rule  to  show  cause  for 
all  the  reasons  stated  in  our  motion  at  the  close 
of  our  evidence  in  support  of  our  return  to  the  rule 
to  showT  cause  and  for  the  further  reason,  now 
that  all  the  evidence  on  both  sides  is  before  the 
Court,  that  there  is  no  evidence  proving  or  tending 
to  prove  that  any  one  of  these  defendants  disobeyed 
any  order  or  decree  of  this  Court;  and  for  the  fur- 
ther reason  that  the  order  of  this  Court  on  which 
the  rule  to  show  cause  was  issued  is  in  express 
terms  an  order  to  this  effect,  that  the  Water  Com- 
missioner, Mr.  Firth,  in  [682]  event  of  the  failure 
to  pay  the  thirteen  cents  an  acre,  shall  turn  off 
the  water,  and  there  is  not  a  thing-  in  the  order 
complained  of  which  has  been  violated  by  these 
defendants  or  any  of  them,  either  individually  or 
collectively;  and  for  the  further  reason  that  neither 
the  original  complaint  nor  the  original  decree  al- 
leges that  any  act  or  conduct  on  the  part  of  these 
Respondents,  prior  to  the  entering  of  the  original 
decree  or  the  filing  of  the  original  and  amended 
complaint,  charges  these  Respondents  or  any  of 
them  with  any  wrong-doing  or  with  the  commission 
of  any  tort  or  any  wrong  as  a  basis  for  the  original 
jurisdiction  of  this  Court;  and  for  the  further  rea- 
son that  it  does  not  appear  in  the  petition  on  which 
the  rule  to  show  cause  and  the  order  was  issued, 
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that  it  does  not  appear  that  the  United  States  was 
damaged,  and  this  being  a  civil  contempt,  the  only 
punishment  that  could  be  meted  out  to  these  de- 
fendants is  in  the  nature  of  a  fine  compensatory 
in  its  nature  to  compensate  the  United  States,  the 
plaintiff  in  this  case,  for  damages  sustained  by 
reason  of  the  violation.  There  is  no  evidence  prov- 
ing or  tending  to  prove  that  either  the  United 
States  or  any  one  else  has  been  damaged.  [683] 
State  of  Arizona, 
County  of  Pima — ss. 

I,  Gertrude  E.  Mason,  do  hereby  certify  that  as 
assistant  to  the  official  court  reporter  in  and  for 
the  Federal  Court  at  Tucson,  Arizona,  I  was  called 
and  sworn  to  act  as  reporter  for  the  hearing  in  the 
within  matter;  that  I  was  present  at  said  hearing 
and  took  down  in  shorthand  the  evidence  adduced 
and  the  proceedings  had,  and  later  transcribed  my 
shorthand  notes  into  typewriting,  the  foregoing  on 
one  hundred  forty-one  pages,  being  a  full,  true  and 
correct  transcript  thereof,  with  the  exception  of 
certain  parts  of  prolonged  argument  by  counsel. 

Witness  my  hand  this  15th  day  of  November, 
1939. 

(Signed)     GERTRUDE  E.  MASON 

Assistant  Court  Reporter  [684] 
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DEPOSITION  OF  HON.  JOHN  E.  MILES, 
GOVERNOR  OF  THE  STATE  OF  NEW 
MEXICO: 

HON.  JOHN  E.  MILES, 

having  been  first  duly  sworn  according  to  law,  was 
called  as  a  witness  on  behalf  of  the  Respondent, 
and  being  examined  by  the  Hon.  A.  T.  Hannett, 
testified  as  follows: 

Direct  Examination 

Q.     You  may  state  your  name. 

A.     John  E.  Miles. 

Q.     Do  you  hold  any  official  position  ? 

A.     Yes,  sir. 

Q.     What  position? 

A.     Governor  of  the  State  of  New  Mexico. 

Q.  When  were  you  inducted  into  the  office  of 
Governor  of  the  State  of  New  Mexico  ? 

A.     January  2nd,  I  believe. 

Q.     1939?  A.     Yes,  sir. 

Q.  Were  you  Governor  of  the  State  of  New 
Mexico,  duly  sworn,  qualified  and  acting  as  such, 
from  and  after  that  date  and  up  to  the  present  time  ? 

A.     Yes,  sir. 

Q.  I  will  ask  you  to  look  at  this  document,  which 
is  entitled  "Minutes  of  the  Meeting  of  the  Inter- 
state Stream  Commission",  dated  December  21, 
1938,  and  state  whether  or  not  you  ever  saw  those 
minutes  before.  A.     Yes,  sir. 

Q.  State  whether  or  not  they  were  presented  to 
you  by  Thomas  M.  McClure,  State  Engineer  and 
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Ex-officio  Secretary  of  the  Interstate  Streams  Com- 
mission, on  the  3rd  day  of  January,  1939?  [685] 

A.     Yes,  sir,  they  were. 

Q.  State  whether  or  not  you  read  and  consid- 
ered those  minutes.  A.     I  did. 

Q.     Did  you  thereupon  take  any  action  1 

A.     Yes,  sir. 

By  Mr.  Hannett:  We  offer  in  evidence  a  copy 
of  the  minutes  of  the  meeting  of  the  Interstate 
Streams  Commission,  dated  December  21,  1938,  and 
ask  that  it  be  marked  for  purposes  of  identification 
as  "Respondents'  Exhibit  No.  1."  (Instrument  is 
so  marked). 

By  Mr.  Flynn:  We  reserve  the  right  to  object  to 
the  materiality  of  the  instrument  at  the  time  of  the 
hearing.  No  objection  because  of  the  fact  it  is  a 
copy. 

Q.  I  will  ask  you  to  look  at  this  paper,  dated 
January  3,  1939,  marked  for  purposes  of  identifi- 
cation "Respondents'  Exhibit  No.  2",  addressed  by 
you  as  Governor  of  the  State  of  New  Mexico  to 
the  Chief  of  the  State  Police,  Santa  Fe,  New  Mex- 
ico, and  state  whether  or  not,  in  response  to  the 
resolution  of  the  Interstate  Streams  Commission, 
heretofore  introduced  as  Exhibit  No.  1  by  the  Re- 
spondents, you  took  official  action,  and  this  letter, 
marked  "Respondents'  Exhibit  No.  2"  was  that 
official  action? 

A.  I  did  take  action,  and  this  is  a  copy  of  the 
letter  I  wrote. 
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By  Mr.  Hannett :  We  offer  in  evidence  Respond- 
ents '  Exhibit  No.  2.  We  can  have  the  State  Police 
produce  the  original  if  you  so  desire. 

By  Mr.  Flynn :  We  will  not  require  the  original, 
but  reserve  the  same  right  to  object  to  the  mate- 
riality. [686] 

By  Mr.  Hannett:     You  may  take  the  witness. 

Cross  Examination 
By  Mr.  Flynn: 

Q.  Governor,  referring  to  Respondents'  Exhibit 
No.  1,  was  that  the  first  information  you  had  re- 
ceived in  regard  to  difficulty  down  in  the  Gila  River 
district  in  regard  to  the  water  situation,  by  New 
Mexico  owners? 

A.  I  think  it  is,  except  I  may  have  heard  in  a 
general  way  something  about  it.  But  that  is  the 
first  information  that  was  brought  to  my  attention. 

Q.  Your  action  was  based  then  solely  upon  the 
action  of  the  Interstate  Streams  Commission'? 

A.     Yes,  sir. 

Q.  Had  you,  at  any  time  prior  to  the  receipt 
of  this  document,  had  any  conversation  with  any 
of  the  land  owners  under  the  Gila  River  Project 
with  reference  to  their  troubles  and  their  water 
difficulties  under  this  decree? 

A.  I  don't  believe  I  had,  unless  they  may  have 
mentioned  it  to  me  when  I  was  down  there,  but  T 
knew  nothing  about  it  and  didn't  take  much  notice. 
It  had  never  been  brought  to  my  attention  before. 
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Q.  Prior  to  the  time  you  received  this  docu- 
ment, Respondents'  Exhibit  No.  1,  had  any  land 
owner  in  New  Mexico,  or  land  owner  respondent 
in  this  case,  come  to  your  office,  or  come  to  Santa 
Fe  to  see  you  in  reference  to  their  water  difficulty? 

A.  I  don't  recall  anybody  ever  coming  and  talk- 
ing to  me  about  it.  As  I  say,  it  may  have  been  men- 
tioned to  me  by  some  land  owner,  but  nothing  was 
ever  brought  up  to  me  that  would  give  me  any  in- 
formation relative  to  the  matter. 

Q.  Now,  Respondents'  Exhibit  No.  2  is  a  letter 
written  [687]  by  you  to  the  Chief  of  the  State  Po- 
lice, in  which  you  give  certain  instructions  as  to 
what  should  be  done.  Prior  to  writing  that  letter 
had  anyone  else  urged  this  particular  action  which 
you  suggest  in  this  letter  % 

A.     No,  sir,  no  one  had  urged  it. 

Q.  Had  anyone  requested,  in  addition  to  the 
Commission — the  Interstate  Streams  Commission — 
had  anyone  else  suggested  this  action  be  taken  by 
you?  A.     No,  sir. 

Witness  dismissed. 


THOMAS  M.  McCLTJRE, 

having  been  first  duly  sworn,  according  to  law,  was 
called  on  behalf  of  respondents.  Being  examined  by 
A.  T.  Hannett,  he  testified  as  follows : 
My  name  is   Thomas  M.  McClure.  I  am   State 
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Engineer  of  the  State  of  New  Mexico  and  member 
and  Ex-officio  Secretary  of  the  Interstate  Stream 
Commission,  and  I  was  holding  those  positions  in 
January,  1939,  and  throughout  the  year  of  1938.  I 
have  custody  of  the  official  records  of  water  rights 
in  New  Mexico  and  I  administered  those  rights  as 
State  Engineer  under  the  Constitution  and  laws  of 
this  State.  I  have  custody  of  the  minutes  and  rec- 
ords of  the  Interstate  Stream  Commission  as  Sec- 
retary. 

(Witness  produced  letter  of  November  25,  1938, 
respondents'  Exhibit  3,  identified  the  same  as  being 
a  true  and  correct  copy  of  the  original,  which  was 
then  offered  in  evidence  and  is  attached  to  witness' 
deposition  as  respondents'  Exhibit  3.)  [688] 

(Witness  identified  copy  of  resolution  passed  by 
Interstate  Stream  Commission  of  State  of  New 
Mexico,  and  stated  that  it  was  a  true  and  correct 
copy  of  the  same  under  date  of  December  21,  1938, 
and  the  same  was  presented  and  introduced  in  evi- 
dence as  Eespondents'  Exhibit  4,  which  is  attached 
to  witness'  deposition.) 

I  delivered  respondents'  Exhibit  No.  4  to  the  Gov- 
ernor on  the  3d  day  of  January,  1939,  and  there- 
after the  Governor  issued  an  order  to  the  Chic!'  of 
New  Mexico  State  Police.  (Witness  identified  said 
order  as  respondents'  Exhibit  No.  2)  I  presented 
the  said  order  to  the  Chief  of  State  Police  and 
thereafter  the  Chief  of  Police,  by  letter,  instructed 
State  Policeman  John  Bradford,  Jr.  of  Lordsburg, 
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New  Mexico,  ordering  him  to  carry  out  the  instruc- 
tions of  the  Governor. 

Bradford  and  I  met  Mr.  C.  A.  Firth,  Federal 
Court  Water  Commissioner  and  his  attorney,  John 
Gung'l  at  Virden,  New  Mexico.  I  showed  them  the 
order  of  the  Governor  to  the  Chief  of  Police  and 
requested  the  said  Water  Commissioner  and  his 
attorney  to  deliver  to  witness  the  keys  of  all  head- 
gates  in  New  Mexico  and  gauging  stations  on  the 
Gila  River  or  to  remove  the  locks  and  chains  them- 
selves and  turn  over  the  headgates  and  gauging 
stations  to  me,  and  I  also  requested  them  to  cease 
all  administrative  functions  in  New  Mexico,  to 
which  Mr.  Gung'l  replied  that  they  would  refuse  the 
first  request  and  would  consent  to  the  second  request 
under  protest.  I  then  informed  them  that  it  would 
he  necessary  to  cut  the  locks  off  the  headgates  and 
gauging  stations  and  that  I  was  placing  a  water 
master  in  charge  of  the  waters  of  the  Gila  River 
in  New  Mexico. 

Previous  to  that  time  I  had  appointed  a  water 
[689]  master  and  this  is  a  copy  of  order  creating  a 
water  district  (which  copy  was  introduced  as  re- 
spondents' Exhibit  No.  5  and  is  attached  to  witness' 
deposition).  I  appointed  C.  B.  Tooley  as  water 
master  who  served  until  the  21st  day  of  February, 
when  Hugh  Pace  was  appointed  water  master,  and 
has  continued  to  serve  until  the  present  time.  I  iden- 
tify respondents'  Exhibit  8  as  a  true  and  correct 
copy  of  the  order  appointing  the  said  Hugh  Pace 
as  water  master  of  the  Lower  Gila  District. 
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I  mailed  a  letter  to  the  Honorable  Albert  M. 
Sanies,  Judge  of  the  United  States  District  Court 
for  the  District  of  Arizona  under  date  of  December 
28,  1938,  and  a  letter  to  C.  A.  Firth  and  to  State 
Water  Commissioner,  Phoenix,  Arizona,  under  the 
same  date.  (True  and  correct  copies  of  these  letters 
were  produced  by  the  witness  and  were  introduced 
in  evidence  as  Respondents'  Exhibits  12,  13  and  14 
respectively,  and  are  attached  to  his  deposition). 

Cross  Examination 
By  Mr.  Flynn: 

I  was  present  at  the  meeting  of  the  Interstate 
Stream  Commission  referred  to  in  Respondents' 
Exhibit  3,  and  there  appeared  at  said  meeting  Mr. 
H.  Vearle  Payne,  Henry  L.  Smith,  Hugh  Pace, 
Parley  P.  Jones  and  Robert  Mortensen. 

(Mr.  Flynn,  attorney  for  the  plaintiff  and  peti- 
tioner, then  offered  Respondents'  Exhibit  3  in  evi- 
dence to  be  marked  "  Petitioner 's  Exhibit  1.") 

It  was  the  first  time  formal  complaint  had  been 
made  to  the  Interstate  Stream  Commission.  The 
date  of  the  meeting  was  November  22,  1938. 

I  have  studied  reports  submitted  to  my  office  by 
the  water  master  and  knew  of  the  action  of  the 
United  [690]  States  District  Court  for  the  District 
of  Arizona,  regarding  the  Gila  River,  and  I  had 
in  my  possession  a  copy  of  said  decree.  After  the 
meeting  of  November  22,  I  reviewed  Federal  Court 
Water  Master's   reports   and   compared  diversions 
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exercised  under  New  Mexico  rights  to  see  what 
effect  it  was  having,  and  it  showed  a  very  decided 
decrease  in  water  needed  by  New  Mexico  users.  I 
made  a  complete  study  of  the  diversions  which  had 
been  made  under  the  decree  and  compared  it  with 
diversions  made  before  that  time.  My  official  action 
on  December  31,  1938,  in  creating  the  District  was 
the  result  of  my  investigation  and  was  an  official 
act  to  take  over  the  administration  of  the  waters 
of  New  Mexico  under  rightful  authority  and  was 
for  the  purpose  of  protecting  the  rights  of  the  water 
users  in  the  State  of  New  Mexico.  The  Interstate 
Stream  Commission  and  I  took  action  on  New 
Mexico  rights  as  filed  in  State  Engineer's  office. 
The  effect  of  action  of  the  Interstate  Stream  Com- 
mission and  the  State  Engineer  was  to  supply  New 
Mexico  with  water  it  had  not  been  getting  under 
New  Mexico  rights  from  the  Gila  River,  and  we  did 
not  take  into  consideration  in  any  manner  the  rights 
of  appropriators  in  Arizona,  and  it  was  our  deter- 
mination that  there  were  no  prior  rights  in  any 
waters  of  the  Gila  River  insofar  as  Arizona  land 
owners  are  concerned  in  relation  to  the  rights  of 
the  State  of  New  Mexico. 

I  knew  of  the  decree  and  its  provisions  for  the 
administration  and  distribution  of  the  waters  of  the 
Gila  River  in  the  State  of  New  Mexico  through  the 
headgates  and  that  New  Mexico  land  owners  had 
appeared  in  that  litigation.  We  did  not  recognize 
any  priorities  in  Arizona.  In  determining  what  the 
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New  Mexico  land  owners  [691]  required  for  irriga- 
tion I  took  into  consideration  appropriations  made 
and  if  water  was  available  over  New  Mexico  users 
it  was  delivered  to  Arizona.  We  are  not  basing  the 
land  owners'  right  to  use  water  under  the  decree 
but  on  an  adequate  water  supply — whatever  they 
needed,  and  I  knew  that  New  Mexico  land  owners 
had  appeared  in  that  litigation.  I  knew  that  the 
decree  purported  to  adjudicate  rights  in  New  Mex- 
ico, but  under  legal  advice  we  assumed  they  had  no 
jurisdiction  and  I  gave  it  no  consideration,  and  that 
was  the  advice  of  the  attorney  for  the  Interstate 
Stream  Commission,  Mr.  Hannett.  Prior  to  January 
4th,  1939,  I  do  not  think  I  notified  or  discussed  with 
any  land  owners  or  officers  of  a  canal  or  ditch  com- 
pany what  action  I  was  going  to  take.  I  discussed 
it  with  Payne  and  McHalffey  when  I  issued  the 
letter  of  December  28th  to  the  court. 

After  I  took  charge  of  the  control  and  distribu- 
tion of  waters  in  New  Mexico,  the  basis  of  distribu- 
tion was  adequate  water  supply  and  I  determined 
that  by  the  needs.  I  arrived  at  that  by  general  study 
of  the  needs  of  the  growing  season.  I  had  no  way 
of  determining  whether  requests  were  made  by  the 
land  owners  or  officers  of  the  company,  and  made 
no  provision  for  any  written  request  by  land  owners 
in  New  Mexico.  I  instructed  the  water  master  to 
distribute  the  water  as  needed  and  as  economical 
as  possible. 
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I  had  no  objections  or  complaints  from  New 
Mexico  land  owners  and  heard  of  none  being  made 
the  Interstate  Stream  Commission.  There  were  no 
requests  made  upon  me  by  New  Mexico  land  owners 
or  water  users  or  canal  companies  that  the  Water 
Commissioner  appointed  by  the  District  Court  of 
Arizona  be  permitted  to  distribute  [692]  the  waters 
in  accordance  with  the  decree  of  the  District  Court 
of  Arizona. 

Mr.  Payne  and  Mr.  McHalffey  are  attorneys. 
They  did  not  state  they  were  acting  for  any  land 
owners  or  canal  companies. 

Redirect  Examination 
By  Mr.  Hannett: 

Neither  the  State  of  Arizona,  nor  any  citizen  of 
Arizona,  nor  corporate  entity  of  Arizona,  nor  the 
United  States  of  America  has  ever  filed  in  my  office 
any  appropriation  of  the  waters  of  the  Gila  River 
in  the  State  of  New  Mexico.  Water  was  not  deliv- 
ered to  anyone  by  the  water  master  appointed  by 
me  who  did  not  have  a  water  right  filed  in  the  State 
Engineer's  office.  I  have  had  a  number  of  conversa- 
tions with  Payne  and  McHalffey  dealing  with  the 
Virden  area  and  they  have  been  in  regard  to  general 
construction  problems,  ditches,  dams,  but  the  first 
I  had  in  relation  to  this  matter  was  on  November  22. 

The  owners  or  the  users  of  water  on  approxi- 
mately half  of  the  acreage  described  in  the  com- 
plaint and  described  in  the  decree  and  who  used 
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water  for  the  year  1939  are  not  parties  to  this  suit. 

When  Mr.  Firth  locked  the  gates  he  deprived  not 
only  the  people  who  are  parties  defendant  who  are 
water  users  of  the  Gila,  but  also  deprived  those — 
approximately  fifty  per  cent — who  are  not  parties 
defendant. 

Mr.  Payne  may  have  appeared  before  me  in 
August,  1938. 

I  meant  that  half  of  the  present  owners  of  the 
acreage  were  not  parties  defendant  imder  the  decree 
at  the  time  of  the  entering  of  the  decree  in  1935.  We 
have  checked  the  decreed  rights  under  the  decree 
against  the  defendants  named  in  the  complaint.  No 
water  users  that  [693]  I  know  of  made  any  com- 
plaint to  me  or  to  the  Interstate  Stream  Commis- 
sion about  the  administration  of  the  decree.  There 
might  have  been  some,  I  am  not  sure.  I  believe  that 
the  owners  in  Arizona  and  in  New  Mexico  are  both 
entitled  to  an  equitable  apportionment  of  the  waters 
of  the  Gila  Kiver,  and  since  I  have  been  administer- 
ing the  waters  I  believe  the  Arizona  rights  have 
been  fulfilled  when  they  requested  it  under  our  ad- 
ministration, but  I  did  not  take  into  consideration 
the  rights  or  priorities  of  Arizona  water  users,  but 
only  the  fact  that  there  was  water  available  when 
New  Mexico  land  owners  wanted  it. 

I  attempted  to  make  an  equitable  distribution  of 
the  waters  between  the  State  of  Arizona  and  the 
State  of  New  Mexico  at  all  times. 
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JOHN  R.  BRADFORD,  JR., 

being  first  duly  sworn,  according  to  law,  called  as 
a  witness  on  behalf  of  the  respondents,  being  exam- 
ined by  A.  T.  Hannett,  testified  as  follows: 

My  name  is  John  R.  Bradford,  Jr.  I  am  an  em- 
ployee of  the  State  of  New  Mexico  as  member  of 
the  State  Police.  On  January  4,  I  received  a  written 
communication  from  the  Chief  of  Police  and  the 
Governor  of  the  State  of  New  Mexico.  They  were 
delivered  to  me  by  Mr.  McOlure.  I  identify  Re- 
spondents' Exhibit  2  as  a  copy  of  that  order. 

After  receiving  the  order,  Mr.  McClure  and  I 
went  to  the  Virden  District  where  I  saw  water  com- 
missioner, Mr.  Firth,  and  his  attorney,  Mr.  Gung'l. 
Mr.  McClure  requested  Mr.  Firth  that  this  situation 
be  turned  over  to  him.  Whereupon  Firth  said  he 
could  not  do  that.  Then  I  cut  the  locks  off  the  gates 
and  opened  the  headgates.  [694] 


MR.  COSME  R.  GARCIA, 

having  been  first  duly  sworn  according  to  law,  was 
called  as  a  witness  on  behalf  of  the  Respondents, 
and  being  examined  by  Hon.  A.  T.  Hannett,  testified 
as  follows: 

Direct  Examination 

Q.    You  may  state  your  name. 

A.     Cosme  R.  Garcia. 

Q.     Do  you  hold   any  official   position   with   the 
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State  Corporation  Commission  for  the  State  of  New 

Mexico?  A.     Yes,  sir. 

Q.     What  position? 

A.  I  am  Chief  Clerk  of  the  Corporation  Com- 
mission. 

Q.  As  such,  do  yon  have  the  care  and  custody  of 
the  records  of  the  Corporation  Commission? 

A.     Yes,  sir. 

Q.  Does  that  include  all  corporations  that  have 
been  incorporated  from  the  time  that  New  Mexico 
was  formed  as  a  territory,  down  through  statehood, 
to  the  present  time?  A.     Yes,  sir. 

Q.  State  whether  or  not  a  corporation  by  the 
name  of  Simset  Canal  Company  has  ever  been  in- 
corporated under  the  laws  of  the  State  of  New 
Mexico  ? 

A.  I  have  made  diligent  search  of  the  records, 
and  have  not  been  able  to  find  any  record  of  it. 

Q.  Has  there  been  a  corporation  formed  by  the 
name  of  Sunset  Ditch  Company? 

A.     Yes,  our  records  so  show. 

Q.  What  does  the  record  show  as  to  the  present 
existence  of  the  Sunset  Ditch  Company? 

A.  It  shows  it  was  dissolved  in  the  year  1921, 
June  14th. 

Q.  Will  you  read  exactly,  from  your  records,  the 
words  the  [695]  record  discloses? 

A.  The  index  card  shows  the  name,  "The  Sunset 
Ditch  Company  Charter  dissolved  as  per  Chap.  185, 
Laws  1921,  June  14,  1921." 
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Q.     What  do  the  numerals  over  here  mean  ? 

A.     That  is  Vol.  5,  page  231,  record  No.  3343. 

Q.  Do  you  have  the  Articles  of  Incorporation 
of  The  Sunset  Ditch  Company? 

A.     We  have  them. 

Q.     Is  that  part  of  the  official  file? 

A.     Yes,  sir. 

By  Mr.  Hannett:  We  will  ask  the  stenographer 
to  make  a  copy  of  that.  We  offer  in  evidence  the 
copy  of  the  Articles  of  Incorporation  of  The  Sunset 
Ditch  Company.  (Marked  Respondents'  Exhibit 
No.  17). 

By  Mr.  Flynn:     No  cross-examination. 

Witness  dismissed. 


RESPONDENTS'  EXHIBIT  No.  1 

MINUTES   OF  THE  MEETING  OF   THE   IN- 
TERSTATE   STREAM    COMMISSION 
DECEMBER  21,  1938 

The  Interstate  Stream  Commission  met  in  the 
office  of  the  State  Engineer  at  10:00  A.  M.,  Decem- 
ber 21,  1938. 

All  members  of  the  Commission  were  present,  and 
also  Gov.  A.  T.  Hannett,  Attorney  for  the  Com- 
mission. 

The  Minutes  of  the  preceding  meeting  were  read 
and  approved. 
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The  Gila  River  problem  was  brought  up  and  after 
considerable  discussion  the  following  resolution  was 
made: 

"Whereas,  it  has  been  brought  to  the  atten- 
tion of  the  Interstate  Stream  Commission  [696] 
that  in  the  United  States  District  Court  for 
the  District  of  Arizona  in  the  case  of  United 
States  v.  Gila  Valley  Irrigation  District,  et  al., 
entered  June  29,  1935,  a  commissioner  or  water 
master  has  been  appointed  who  is  administer- 
ing the  waters  of  the  Gila  River  outside  the 
jurisdiction  of  said  court  and  within  the  bound- 
aries of  the  State  of  New  Mexico,  and 

"  Whereas,  it  further  appears  that  the  Con- 
stitution of  the  State  of  New  Mexieo,  by  the 
terms  of  Section  2,  Article  16,  provides: 

"  'The  unappropriated  water  of  every  nat- 
ural stream,  perennial  or  torrential,  within  the 
State  of  New  Mexico,  is  hereby  declared  to 
belong  to  the  public  and  to  be  subject  to  appro- 
priation for  beneficial  use,  in  accordance  with 
the  laws  of  the  state.  Priority  of  appropriation 
shall  give  the  better  right.' 

"And  it  further  appearing  that  neither  the 
United  States  of  America,  the  State  of  Arizona, 
nor  any  qualified  citizen  or  body  corporate  of 
the  State  of  Arizona,  nor  any  of  its  residents, 
nor  any  officers  or  agents  of  the  United  States, 
have  ever  filed  with  the  State  Engineer  of  the 
State  of  New  Mexico  any  application  for,  or 
made  appropriation  of,  the  waters  of  the  Gila 
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River  or  any  of  its  tributaries  as  required  by 
the  statutes  of  the  State  of  New  Mexico,  and 

"  Whereas,  it  appears  that  the  State  [697] 
of  New  Mexico  was  not  a  party  to  the  litigation 
and  could  not  be  made  a  party  to  said  litiga- 
tion wherein  said  water  master  was  appointed, 
and  it  further  appearing  that  said  water  master 
is  acting,  so  far  as  he  controls  water  and  per- 
forms acts  within  the  State  of  New  Mexico, 
without  lawful  authority  as  against  the  State  of 
New  Mexico,  and  is  interfering  with  the  State's 
sovereignty  of  its  waters  within  said  State, 
said  Gila  River  being  a  perennial  stream  and 
having  a  large  number  of  irrigators  who  have 
appropriations  under  the  laws  of  the  State  of 
New  Mexico,  and 

"Whereas,  the  interference  of  said  water 
master  so  appointed  as  aforesaid  is  an  invasion 
of  the  sovereignty  of  the  State  of  New  Mexico 
and  against  the  peace  and  dignity  of  the  State 
of  New  Mexico," 

Mr.  Chavez  offered  the  following  resolution  and 
moved  its  adoption: 

"Now,  Therefore,  Be  It  Resolved,  that  the 
State  Engineer  of  the  State  of  New  Mexico  be, 
and  he  hereby  is,  empowered  and  directed  to 
communicate  with  the  said  Commissioner  or 
water  master  so  appointed  as  aforesaid  and 
advise  him  to  cease  interference  or  exercising 
any  jurisdiction  or  performing  any  act  touch- 
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ing  the  use  and  distribution  of  the  waters  of 
the  Gila  River  within  the  boundaries  of  the 
State  of  New  Mexico,  and  that  upon  the  refusal 
of  said  water  master  [698]  or  commissioner  to 
comply  with  such  orders  on  the  part  of  the 
State  Engineer,  the  State  Engineer  is  author- 
ized to  present  this  resolution  to  the  Governor 
of  the  State  of  New  Mexico,  requesting  that  he 
exercise  his  authority  as  Chief  Executive  of 
the  State  to  direct  that  such  measures  be  taken 
by  the  proper  officers  of  the  State  to  enforce 
this  resolution,  and  the  orders  of  the  State 
Engineer,  and 

"Be  It  Further  Resolved,  that  a  copy  of  this 
resolution  be  sent  to  the  United  States  District 
Court  for  the  District  of  Arizona  and  to  the 
State  Engineer  of  the  State  of  Arizona." 


PETITIONER'S   EXHIBIT   No.   1. 

"MINUTES   OF   MEETING  OF   THE  INTER- 
STATE STREAM  COMMISSION 
November  22,  1938 

The  Interstate  Stream  Commission  met  in  the 
office  of  the  State  Engineer  at  2  P.  M.,  November 
22,  1938. 

There  were  present  George  Keith  and  Thomas  M. 
McClure,  Chairman  David  Chavez,  Jr.,  being  ab- 
sent. A.  T.  Hannett,  Special  Assistant  Attorney 
General  and  Attorney  for  the  Commission,  was  also 
present. 
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The  meeting  was  called  to  order  by  George  Keith. 

This  meeting  was  called  for  a  hearing  of  the 
Lower  Gila  River  Water  Users,  who  were  repre- 
sented by  the  following  gentlemen: 

H.  Vearle  Payne 

Henry  L.  Smith 

Hugh  Pace 

Parley  P.  Jones 

Robert  Mortensen  [699] 
Their  problem  was  presented  by  Mr.  Payne,  in 
which  he  prayed  relief  from  the  present  adminis- 
tered Federal  Court  Decree  under  the  Arizona 
Federal  Court  Globe  No.  59  Cause.  This  Decree, 
since  placed  in  administration  in  1936,  has  deprived 
the  New  Mexico  water  users  in  the  Virden  area 
of  their  water  rights  to  such  an  extent  that  it  is 
becoming  impossible  to  carry  on  a  li/elihood  by 
agricultural  means. 

After  hearing  a  full  explanation  by  Mr.  Payne, 
the  Commission  decided  to  make  the  necessary  in- 
vestigation of  all  engineering  and  legal  factors  to 
determine  the  course  to  pursue  in  order  to  remedy 
this  condition. 

Mr.  McClure,  State  Engineer,  was  authorized  to 
make  the  necessary  engineering  investigation  and 
Governor  Hannett  was  directed  to  review  the  Fed- 
eral Court  case  and  submit  an  opinion  on  the  legal 
procedure  to  be  undertaken  by  the  Commission  to 
remedy  the  condition — the  expenses  of  the  above  to 
be  borne  by  the  Interstate  Stream  Commission. 
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The  Commission  authorized  the  attendance  of 
Governor  Hannett  and  Mr.  McClure  to  the  Colorado 
River  Seven  States  Committee  meeting  in  Phoenix, 
Arizona,  December  14,  1938." 


RESPONDENTS'  EXHIBIT  No.  2 

State  of  New  Mexico 
Executive  Department 

EB 
John  E.  Miles  Guy  Shepard 

Governor  Secretary 

Santa  Fe 

January  3,  1939 
To  The  Chief  of  the  State  Police 
Santa  Fe,  New  Mexico 

Dear  Sir: 

Pursuant  to  a  resolution  heretofore  passed  by 
[700]  the  Interstate  Stream  Commission,  the  State 
Engineer,  Mr.  Thomas  M.  McClure,  was  instructed 
to  take  jurisdiction  over  the  administration  of  the 
waters  of  the  Gila  River,  an  interstate  stream,  and 
it  appearing  from  said  resolution  and  the  records 
of  the  said  Commission  and  the  State  Engineer's 
office  and  from  other  evidence  placed  before  me, 
that  a  certain  C.  A.  Firth,  and  assistants  acting 
under  his  direction,  have  assumed  unlawful  juris- 
diction over  said  stream  and  are  attempting  to  ad- 
minister the  same  without  authority  and  are  invad- 
ing the  sovereign  proprietary  interests  in  the  waters 
of  said  stream  of  the  State  of  New  Mexico,  and  it 
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further  appearing  that  although  requested  by  the 
State  Engineer,  Mr.  Thomas  M.  McClure,  to  desist 
from  interfering  with  the  waters  of  said  stream 
and  attempting  to  administer  the  same,  that  the  said 
C.  A.  Firth  and  his  said  assistants  continue  to 
unlawfully  interfere  with  the  State's  sovereignty 
in  the  waters  of  said  River. 

You  will  therefore  under  the  direction  of  Mr. 
Thomas  M.  McClure,  State  Engineer,  cause  the 
said  C.  A.  Firth  and  his  assistants  to  desist  from 
in  any  manner  attempting  to  interfere  with  the 
waters  of  said  stream  or  to  administer  the  same, 
and  you  will  also  put  said  Thomas  M.  McClure, 
State  Engineer  of  the  State  of  New  Mexico,  in  full 
possession  of  the  facilities  for  administering  the 
waters  of  said  stream  and  use  such  force  as  may  be 
necessary  to  eject  the  said  C.  A.  Firth  and  his  as- 
sistants or  any  other  person  interfering  with  the 
administration  of  the  waters  of  said  river  by  the 
said  State  Engineer,  and  you  will  govern  yourself 
accordingly. 

Yours  very  truly, 

(Signed)  JOHN  E.  MILES, 

Governor.  [701] 
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RESPONDENTS'  EXHIBIT  No.  3. 

A.  T.  HANNETT 

Attorney  at  Law 
First  National  Bank  Bldg. 

P.  O.  Box  497 
Albuquerque,  New  Mexico 

November  25,  1938 

Honorable  Thomas  McClure, 

State  Engineer, 

Santa  Fe,  New  Mexico 

Dear  Mr.  McClure: 

At  a  meeting  of  the  Interstate  Streams  Commis- 
sion, held  on  November  22,  at  your  office,  a  com- 
mittee appeared  in  behalf  of  the  water  users  of  the 
Gila  River  in  New  Mexico,  inquiring  as  to  their 
rights  and  the  rights  of  the  State  and  of  your  office 
relative  to  a  decree  entered  June  29,  1935,  in  a  case 
in  the  District  Court  of  the  United  States  in  and 
for  the  District  of  Arizona,  entitled  "United  States 
of  America  vs.  Gila  Valley  Irrigation  District,  et 
al.,"  No.  Globe  Equity  59. 

After  a  careful  investigation  of  the  law  touching 
this  matter,  I  have  reached  the  following  conclu- 
sion: 

That  as  to  individuals  who  appeared  in  this  litiga- 
tion and  submitted  themselves  to  the  jurisdiction  of 
the  court,  they  are  in  all  probability  bound  by  the 
court's  decision. 

From  information  given  by  you  and  others  at 
the  meeting  of  the  Interstate  Streams  Commission, 
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I  take  it  for  granted  and  am  assuming  that  neither 
the  Attorney  General  of  the  State  of  New  Mexico, 
the  State  Engineer,  nor  any  other  official  of  the 
State  of  New  Mexico  ever  entered  an  appearance 
in  this  litigation,  and  that  the  State  of  New  Mexico 
never  became  a  party  to  this  litigation.  Of  course, 
the  State  could  not  properly  have  been  sued  [702] 
in  this  court  in  that  the  Supreme  Court  of  the 
United  States  is  the  only  forum  which  has  juris- 
diction over  any  one  of  the  forty-eight  sovereign 
states. 

Section  2,  Article  XYI  of  the  Constitution  of  the 
State  of  New  Mexico  provides: 

"The  unappropriated  water  of  every  natural 
stream,  perennial  or  torrential,  within  the  State 
of  New  Mexico,  is  hereby  declared  to  belong 
to  the  public  and  to  be  subject  to  appropria- 
tions for  beneficial  use  in  accordance  with  the 
laws  of  the  state.  Priority  of  appropriation 
shall  give  the  better  right." 

I  also  understood  from  the  information  given  me 
at  said  meeting  that  neither  the  United  States  of 
America,  nor  any  citizen  nor  body  corporate  of  the 
State  of  Arizona  has  ever  filed  with  the  State  En- 
gineer of  the  State  of  New  Mexico  any  application 
for  the  appropriation  of  the  waters  of  the  Gila 
River  or  any  of  its  tributaries  as  required  by  our 
statutes.  It  is  undoubtedly  true  that  Arizona  and 
its  inhabitants  are  entitled  to  an  equitable  appor- 
tionment of  the  waters  of  the  Gila.  However,  the 
above-mentioned  suit  was  not  one,  as  I  understand 
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it,  and  could  not  be  one  for  the  purpose  of  dividing 
the  waters  of  the  river  in  question  between  the  states 
and  their  inhabitants. 

I  have  not  seen  the  complaint,  but  I  take  it  from 
the  judgment  or  decree  that  the  suit  is  in  the  nature 
of  an  action  to  quiet  title  to  the  waters  and  could 
not  possibly  affect  anyone  who  was  not  a  defendant. 
I  understand  that  there  are  likewise  users  of  water 
with  valid,  subsisting  and  prior  appropriations  on 
the  Gila  who  were  never  made  parties  to  this  suit 
to  quiet  [703]  title  in  the  United  States  Court  of 
Arizona.  The  United  States  Court  for  Arizona  had 
jurisdiction  only  in  personam  of  residents  of  the 
State  of  New  Mexico  made  parties  to  this  litigation 
who  submitted  themselves  to  the  jurisdiction  of  the 
court.  See  annotation  following  the  case  of  Gunter 
v.  Arlington  Mills,  71  A.  L.  R.  1351,  which  reviews 
all  of  the  authorities  except  the  case  of  United 
States  v.  Walker  River  Irrigation  District,  et  al., 
a  district  court  decision  of  the  District  Court  of 
Nevada,  reported  in  11  Fed.  Supp.  at  page  158.  The 
last  mentioned  case  likewise  reviews  the  decisions 
of  the  Ninth  Circuit  Court  of  Appeals  of  the  United 
States. 

It  is  my  opinion  that  the  residents  of  the  State 
of  New  Mexico  who  submitted  to  the  jurisdiction 
of  the  federal  court  of  Arizona  in  the  suit  in  ques- 
tion did  not,  and  could  not,  surrender  to  either  the 
United  States  or  the  State  of  Arizona,  or  any  of 
its  inhabitants  any  title  to  the  waters  of  the  Gila 
River,  in  the  face  of  our  constitutional  provision 
above  quoted.  By  complying  in  obtaining  a  water 
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right  under  our  statute,  they  obtained  the  usufruct 
of  the  stream  for  domestic  and  agricultural  pur- 
poses but  they  could  neither  surrender  nor  abandon 
that  for  use  in  a  foreign  state  as  the  title  under 
the  constitutional  provision  remained  in  all  of  the 
waters  so  far  as  New  Mexico's  equitable  share 
thereof  is  concerned  in  the  sovereign  state  of  New 
Mexico  in  the  nature  of  a  remainder-man  as  trustee 
for  the  public,  to  be  subject  to  appropriation  only 
under  the  laws  of  the  State  of  New  Mexico. 

As  to  the  Commissioner  appointed  to  enforce  the 
decree  in  No.  59  Equity,  United  States  of  America 
v.  Gila  Valley  Irrigation  District,  et  al.,  entered 
June  29,  [704]  1935,  the  court  exceeded  its  juris- 
diction in  appointing  this  officer  to  carry  out  its 
orders  outside  of  the  court's  territorial  jurisdiction 
so  far  as  the  sovereign  State  of  New  Mexico  is 
concerned. 

It  is  my  opinion  that  you  may  take  such  steps  as 
you  deem  necessary  to  prohibit  the  interference  by 
such  Commissioner  with  the  administration  of  the 
waters  of  the  Gila  River  within  the  boundaries  of 
New  Mexico,  and  that  it  is  your  right  and  your  duty 
to  forbid  him  to  interfere  with  the  waters  of  the 
Gila  River  within  the  boundaries  of  New  Mexico 
to  the  detriment  of  the  State  or  its  water  users.  I 
suggest,  therefore,  that  you  govern  yourself  accord- 
ingly. 

Respectfully  yours, 

(Signed)  A.  T.  HANNETT, 

Special  Assistant  Attorney  General  and  Attorney 
for  Interstate  Streams  Commission. 
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RESPONDENTS'  EXHIBIT  No.  5 

State  of  New  Mexico, 

County  of  Santa  Fe, 

In  the  Office  of  the  State  Engineer. 

In  the  Matter  of  a  Water  District  for  The  Gila 
River  Stream  System,  Hidalgo  County,  New 
Mexico. 

ORDER  CREATING  DISTRICT 

This  matter  coming  in  for  consideration  of  the 
State  Engineer  pursuant  to  instructions  given  him 
by  resolution  of  the  Interstate  Stream  Commission 
for  the  State  of  New  Mexico,  said  resolution  being 
passed  at  meeting  of  said  Commission  on  December 
21,  1938,  and  it  further  [705] 

Appearing  to  the  State  Engineer  that  the  admin- 
istration of  a  certain  decree  of  the  United  States 
District  Court  for  Arizona  insofar  as  the  State  of 
NewT  Mexico  is  concerned  and  its  proprietary  inter- 
ests in  the  waters  of  the  Gila  River,  that  the  court 
acted  without  jurisdiction,  and  it  is  the  purpose 
of  the  undersigned,  to  exercise  his  jurisdiction  over 
the  waters  of  the  Gila  River  in  New  Mexico; 

Now,  Therefore,  It  Is  Ordered  that  all  the  Gila 
River  System  in  Hidalgo  County,  New  Mexico,  be 
and  the  same  hereby  is  created  and  declared  to  be 
a  water  district  known  and  designated  as  the  Lower 
Gila  River  Water  District  for  the  purpose  of  hav- 
ing the  waters  of  said  stream  system  apportioned 
and  distributed  by  a  water  master,  as  provided  by 
the  Statutes  of  the  State  of  New  Mexico. 
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Done  at  Santa  Fe,  New  Mexico,  this  31st  day  of 
December,  1938. 
[Seal]    (Signed)    THOMAS  M.  MeCLURE, 

State  Engineer. 


RESPONDENTS'  EXIHBIT  No.  6 

Office  of  State  Engineer, 
County  of  Santa  Fe, 
Santa  Fe,  New  Mexico. 

ORDER  APPOINTING  WATER-MASTER 

I,  Thomas  M.  McClure,  State  Engineer  of  the 
State  of  New  Mexico,  by  virtue  of  the  authority 
vested  in  me  by  the  laws  of  the  State,  do  hereby 
appoint  C.  B.  Tooley  as  Water-Master  of  the  Lower 
Gila  River  District,  effective  the  1st  day  of  Jan- 
uary, 1939,  for  the  purpose  of  administering,  carry- 
ing out  and  enforcing  the  valid  water  rights  of  the 
Gila  River  within  said  [706]  district;  that  said 
Water-Master  shall  have  all  the  powers  and  author- 
ity with  reference  to  said  water  in  the  aforesaid 
District  and  the  users  thereof  as  are  conferred  upon 
a  Water-Master  under  the  provisions  of  Chapter 
151,  New  Mexico  Statutes,  1929  Compilation. 

In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  official  seal  this  31st  day  of  December, 
A.  D.,  1938. 

(Signed)  THOMAS  M.  MeCLURE, 

State  Engineer. 
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RESPONDENTS'  EXHIBIT  No.  7 

"In  the  District  Court  of  the  United  States  for  the 
District  of  Arizona. 

In  Equity 
No.  E-59-Globe 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

GILA     VALLEY     IRRIGATION     DISTRICT, 

et  als., 

Defendants. 

Under  authority  contained  in  the  Decree  entered 
June  29,  1935  in  the  above  cause,  the  Gila  Water 
Commissioner  is  in  direct  charge  of  all  diversions 
of  irrigation  water  from  the  Gila  River.  Notice  is 
hereby  given  that  all  persons  are  warned  not  to 
change,  alter,  tamper,  or  interfere  with  the  regula- 
tion of  this  headgate.  Closed  for  Non  Payment 
Assessment  Due  Jan.  1-1939.  J.  L.  Spaw,  acting 
imder  direct  instructions  of  the  Gila  Water  Com- 
missioner, is  the  only  person  authorized  to  make 
any  changes  in  the  regulation  of  this  gate. 

C.  A.  FIRTH, 
Gila  Water  Commissioner,  Safford,  Arizona. 

Dated  this  4th  day  of  Jan.  1939.  10:15  A.  M. 

(Signed)  C.  A.  FIRTH.  [707] 
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RESPONDENTS'  EXHIBIT  No.  8 

Office  of  State  Engineer 

County  of  Santa  Fe, 
Santa  Fe,  New  Mexico. 

ORDER  APPOINTING  WATER-MASTER 

I,  Thomas  M.  McClure,  State  Engineer  of  the 
State  of  New  Mexico,  by  virtue  of  the  authority 
vested  in  me  by  the  laws  of  said  state,  do  hereby 
appoint  Hugh  Pace  as  Water-Master  of  the  Lower 
Gila  District,  effective  the  22nd  day  of  February, 
1939,  for  the  purpose  of  administering,  carrying  out 
and  enforcing  the  valid  water  rights  of  the  Gila 
River  within  said  district;  that  said  Water-Master 
shall  have  all  the  powers  and  authority  with  refer- 
ence to  said  water  in  the  aforesaid  district  and  the 
users  thereof  as  are  conferred  upon  a  Water-Master 
under  the  provisions  of  Chapter  151,  New  Mexico 
Statutes,  1929  Compilation. 

In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  official  seal  this  21st  day  of  February, 
A.  D.  1939. 

[Seal]    (Signed)    THOMAS  M.  McCLURE, 

State  Engineer. 
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RESPONDENTS'  EXHIBIT  No.  9 
C.  A.  Firth,  Commissioner 

United  States  of  America 

vs. 

Gila  Valley  Irrigation  District  Et  Al. 

E-59  Globe 

Office  of  the 

Gila  Water  Commissioner 

P.  O.  Box  158 

Safford,  Arizona 

January  14,  1939 

Filed  Jan.  16,  1939.  Office  State  Engineer,  Santa 
Fe,  N.  M. 

Mr.  Thomas  M.  McClure 
State  Engineer  [708] 
Santa  Fe,  New  Mexico 

Dear  Mr.  McClure: 

In  accordance  with  the  Federal  Court  Decree,  it 
will  be  necessary  that  water  be  delivered  to  318.7 
acres  of  lands  having  rights  in  Arizona  under  the 
Sunset  Canal,  and  also  to  1779.6  acres  under  the 
Moddle  Canal.  The  present  apportionment  is  0.1 
acre  feet  per  acre. 

In  all  probability  there  will  be  a  small  demand 
for  water  for  grain  and  hay  land  within  the  next 
two  or  three  weeks  and  I  want  to  do  everything 
possible  to  see  that  these  farmers  in  Arizona  under 
these  canals  that  have  their  headings  in  New  Mexico 
get  what  water  they  are  entitled  to. 
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As  I  understand  the  situation,  yon  are  construct- 
ing now  controls  and  waste-ways  at  the  Arizona 
line  and  will  be  prepared  to  measure  through  Par- 
shall  flumes  any  water  that  is  turned  into  Arizona. 
Mr.  Tooley  told  Mr.  Spaw,  my  deputy  at  Duncan, 
that  he  wanted  some  sort  of  a  written  request  for 
quantities  and  time  that  water  was  to  be  turned  to 
these  canals  and  for  this  reason  I  am  at  this  time 
asking  you  just  what  form  you  will  require  on  this 
notice  and  what  your  regulations  will  be.  If  you  will 
send  me  a  sample  of  the  request,  I  will  be  glad  to 
give  same  careful  consideration. 

These  lands  in  Arizona,  in  addition  to  the  quan- 
tities of  water  they  may  be  entitled  to  under  appor- 
tionment, will  still  have  diversion  rights  on  general 
priority  when  the  river  state  is  sufficiently  high. 
Normally  we  may  expect  such  conditions  during 
February  and  March  and  at  that  time  I  would 
require  about  4.  second  feet  down  the  Sunset  and 
about  22.0  second  feet  down  the  Moddle.  [709] 

Thanking  you  to  give  this  matter  your  attention, 
I  am 

Very  truly  yours, 

(Signed)  C.  A.  FIRTH, 

C.  A.  FIRTH, 
Gila  Water  Commissioner. 
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RESPONDENTS'  EXHIBIT  No.  10 

State  of  New  Mexico 

Office  of 

State  Engineer 

Santa  Fe 

Thomas  M.  McClure 

State  Engineer  January  18th,  1939 

Mr.  C.  A.  Firth, 
Gila  Water  Commissioner, 
P.  O.  Box  158, 
Safford,  Arizona. 

Dear  Mr.  Firth: 

I  am  in  receipt  of  your  letter  of  January  14th 
relating  to  the  release  of  water  to  the  Arizona  users. 

I  am  sending  under  separate  cover  a  pad  of  the 
form  we  use  for  requests  for  release  of  water  by 
our  water  masters. 

In  the  use  of  this  form  if  you  will  fill  in  under 
each  ditch  the  cubic  feet  per  second  you  desire  to 
have  released  in  each  ditch  and  the  time  release 
shall  begin  from  our  control  near  the  state  line,  also 
the  time  when  it  shall  cease,  we  can  then  cooperate 
with  you  so  that  the  exact  proportionment  under  the 
decree  can  be  delivered  to  Arizona  lands. 

If  you  do  not  have  an  apportionment  to  be  made 
in  all  three  of  the  ditches  at  the  same  time,  write 
the  word  [710]  "None"  in  line  after  the  ditch  or 
ditches  you  are  not  requesting  water  for. 

We  are  glad  to  cooperate  with  you  in  any  manner 
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to   fulfill   your  duties  as  Commissioner  in  serving: 
the  lands  in  Arizona  under  these  ditches. 
Very  truly  yours, 
(Signed)  THOMAS  M.  McCLURE, 

State  Engineer. 


RESPONDENTS'  EXHIBIT  No.  12 

State  of  New  Mexico 

Office  of 

State  Engineer 

Thomas  M.  McClure 
State  Engineer 

Santa  Fe,  December  28,  1938 

Honorable  Albert  M.  Sames 

Judge  of  the  United  States  District  Court 

Tucson,  Arizona 

Re:  No.  E-59-Globe 

United  States  of  America 

vs. 

Gila  Valley  Irrigation  District,  et  al. 

Dear  Sir: 

Pursuant  to  instructions  given  me  by  resolution 
of  the  Interstate  Streams  Commission  for  the  State 
of  New  Mexico,  a  copy  of  which  is  annexed  to  this 
letter,  I  am  hand/ing  said  resolution  to  you. 

I  was  likewise  advised  by  the  Commission  and  its 
attorney  that  it  is  not  the  attitude  of  the  Interstate 
Streams  Commission  to  be  contumacious  concerning 
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the  court's  decree  in  this  matter,  but  that  the  Inter- 
state Streams  Commission  is  convinced  that  in  the 
decree  so  far  as  the  State  of  New  Mexico  is  con- 
cerned and  its  [711]  proprietary  interests  in  the 
waters  of  the  Gila  that  the  court  acted  without 
jurisdiction,  and  that  it  is  the  purpose  of  the  Inter- 
state Streams  Commission,  through  the  undersigned, 
to  exercise  its  jurisdiction  over  the  waters  of  the 
Gila. 

However,  the  Interstate  Streams  Commission  and 
the  undersigned  believe  that  an  amicable  adjust- 
ment of  the  matter  can  be  arranged  if  a  meeting  can 
be  held  with  responsible  officials  of  the  two  states 
and  the  United  States  representing  the  Indians  and 
either  a  compact  entered  into  between  the  states  or 
some  other  satisfactory  adjustment  which  will  be 
fair  and  equitable. 

From  the  information  and  investigations  made 
by  this  department,  we  have  reached  the  conclusion 
that  the  water  is  not  being  equitably  distributed  and 
that  citizens  holding  prior  rights  to  waters  of  the 
river  in  this  State  are  being  deprived  of  their 
rights. 

I  wish  to  assure  you  in  my  own  behalf  and  in  the 
behalf  of  the  Commission  that  we  would  be  happy 
to  meet  with  responsible  officials  for  a  discussion 
of  this  matter  at  any  time  that  suits  the  convenience 
of  such  officials. 

Respectfully, 

(Signed)  THOMAS  M.  McCLURE, 

State  Engineer. 
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RESPONDENTS'  EXHIBIT  No.  16 

Board  of  Supervisors 

Clyde  Tingley,  Governor 
Grover  Conroy, 

State  Highway  Engineer, 
Secretary. 
Chief 

E.  J.  House,  Jr. 
Address  all  Communications  to  New  Mexico 
State  Police  [712] 

Joseph  R.  Gallegos,  Santa  Fe,  N.  M. 

Member  Box  919 

State  of  New  Mexico 

Department  of  Justice 

New  Mexico  State  Police 

Santa  Fe 

January  3,  1939 

Mr.  J.  O.  Bradford 

New  Mexico  State  Police, 
Lordsburg,  New  Mexico 

Dear  Sir: 

This  will  serve  to  introduce  Mr.  Thomas  M. 
McClure,  State  Engineer,  whom  you  are  instructed 
to  assist  in  any  way  possible  in  order  that  he  may 
carry  out  his  jurisdiction. 

He  will  explain  the  circumstances. 

Very  truly  yours, 
(Signed)  E.  J.  HOUSE,  JR., 

Chief,  New  Mexico  State  Police. 
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RESPONDENTS'  EXHIBIT  No.  17 

"  ARTICLES  OF  INCORPORATION 

OF 
THE  SUNSET  DITCH  COMPANY 

Know  All  Men  By  These  Presents,  that  we,  the 
undersigned  George  H.  Cooper,  John  A.  Martin, 
Sarah  A.  Moore,  Samuel  A.  Foster  and  Joseph  E. 
Williams  all  citizens  of  the  United  States  of  Amer- 
ica and  the  Territory  of  New  Mexico,  and  all  resi- 
dents of  the  County  of  Grant  in  said  Territory,  do 
hereby  voluntarily  associate  ourselves  together  for 
the  purpose  of  forming  a  corporation  under  [713] 
the  laws  of  said  Territory  of  New  Mexico: 

And  We  Do  Certify : 

Article  I. 
The  corporate  name  of  said  corporation  shall  be 
The  Sunset  Ditch  Company. 

Article  II. 
The  purposes  for  which  said  corporation  is 
formed  are  as  follows,  to-wit :  (a)  To  construct, 
operate  and  maintain  the  following  mentioned  de- 
scribed ditch  and  water  way  in  said  County  of 
Grant  and  Territory  of  New  Mexico,  having  for  its 
object  the  taking  and  conducting  of  water  from 
the  Gila  River  in  said  Grant  County,  Territory  of 
New  Mexico,  and  the  supplying  of  the  same  for 
the  purposes  of  irrigating  and  improving  lands, 
agricultural,  stock-raising,  domestic  and  other  ben- 
eficial and  useful  purposes  in  said  County  of  Granl 
and  Territory  of  New  Mexico,  said  ditch  and  water- 
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way  being  more  particularly  described  as  follows, 
to-wit : 

Said  ditch  shall  be  known  as  "The  Sunset  Com- 
pany's Ditch,"  and  shall  have  a  carrying  capacity 
as  follows,  to-wit,  ten  feet  wide  on  bottom,  and  not 
to  exceed  four  feet  in  depth;  said  ditch  being  more 
particularly  described  by  the  survey  of  the  line 
thereof  as  follows,  to-wit : 

Beginning  at  a — on  a  perpendicular  bluss  on  the 
north  side  of  the  Gila  River,  being  S.  7°  45'  E. 
2683  ft.  from  the  N.W.  corner  of  Sec.  21,  Twp. 
19  S.,  R.  20  W.  of  the  N.M.P.M.  (b)  To  construct, 
operate  and  maintain  all  necessary  and  proper 
plants,  appliances,  machinery,  dams  ditches,  pipe- 
lines and  water  ways  for  distributing  said  water 
from  the  above  mentioned  and  described  ditch,  or 
for  more  effectually  carrying  out  the  said  purposes 
of  [714]  said  operation,  (c)  To  acquire,  own,  lease, 
sell  and  transfer  real  estate  and  personal  property; 
and  generally  to  do  all  things  necessary  or  proper 
in  carrying  on  the  business  and  promoting  the  said 
purposes  for  which  said  operation  is  formed. 

Article  III. 
The  amount  of  capital  stock  of  said  corporation 
shall  be  Fifty  Thousand  Dollars,  divided  into  Two 
Hundred  Shares  of  the  par  value  of  Twenty  Five 
Dollars  per  share. 

Article  IV. 
The  time  for  which  said  corporation  shall  exist 
is  fifty  years  from  and  after  the  date  of  its  incor- 
poration. 
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Article  V. 
The  number  of  directors  of  said  corporation  shall 
be  three.  The  names  of  the  directors  who  shall  man- 
age the  business  of  said  corporation  for  the  tirst 
year  of  its  existence  are  the  said  George  H.  Casper, 
John  A.  Martin,  Samuel  A.  Foster. 

Article  VI. 

The  principal  place  of  business  of  said  corpora- 
tion shall  be  located  at  the  town  of  Richmond,  in 
the  County  of  Grant,  Territory  of  New  Mexico. 

In  Witness  Whereof,  we  have  hereunto  set  our 
hands   and   affixed   our   seals   this    Second   day    of 
February  A.  D.  1903. 
[Seal]  (Signed)  GEORGE  H.  CASPER 
[Seal]  (Signed)  JOHN  A.  MARTIN 
[Seal]  (Signed)   SARAH  A.  MOORE 
[Seal]   (Signed)   SAMUEL  A.  FOSTER 
[Seal]  (Signed)  JOSEPH  K  WILLIAMS   [715] 

Territory  of  Arizona, 

County  of  Graham — ss. 

On  this  Second  day  of  February,  A.  1).  1903, 
before  me  the  undersigned  Notary  Public,  person- 
ally appeared  George  H.  Casper,  John  A.  Martin, 
Sarah  A.  Moore,  Samuel  A.  Foster  and  Joseph  E. 
Williams,  to  me  known  to  be  the  persons  described 
in  and  who  executed  the  foregoing  instrument,  and 
they  acknowledged  that  they  executed  the  same  as 
their  free  act  and  deed. 
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In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  my  Notarial  Seal  at  Duncan,  Gra- 
ham County,  Arizona  Territory  the  day  and  year 
in  this  certificate  aforesaid. 

[Seal]  (Signed)     J.  L.  T.  WATTERS, 

Notary  Public. 
My  Commission  expires  November  24,  1905. 
(Cover  indorsements) 

No.  3343 
Cor.  Rec'd.  5  Page  231 

Articles   of   Incorporation   of   The    Sunset 
Ditch  Company 
Indexed  "3343" 

Filed  in  Office  of  Secretary  of  New  Mexico,  Feb. 
9,  1903.  9  A.  M. 

J.  W.  REYNOLDS, 

Secretary. 
Filing  15—1  C  C  4.50"  [716] 


CONDENSED  STATEMENT  OF  REPORTER'S 

TRANSCRIPT  OF  TESTIMONY  AND 

PROCEEDINGS  BEFORE 

HONORABLE  ALBERT  M.  SAMES,  JUDGE, 

TUCSON,  ARIZONA,  MARCH  11,  1940 

(RULE  75-b) 

The  Court:  This  is  the  time,  Gentlemen,  to  con- 
sider the  findings  that  have  been  submitted  on  the 
part  of  the  Government  and  the  respondents  in  the 
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determination  of  the  judgment  along  the  lines  as 
indicated  by  the  Court  some  weeks  ago. 

Gov.  Hannett :  Now  comes  the  respondents,  be- 
fore judgment  entered  herein,  and  respectfully 
requests  the  Court  to  rule  as  to  whether  or  not  the 
13^  per  acre  for  the  year  1939  has  been  merged  into 
the  judgment  of  $100  each  against  the  respective 
respondents,  or  whether  the  Court  rules  that  they 
arc  still  indebted  to  the  Commissioner  Firth  in  the 
sum  of  13<*  per  acre  for  the  year  1939;  and  as  part 
of  this  motion  the  Court's  attention  is  directed  to 
the  fact  that  the  Commissioner  Firth  has  recently 
made  demand  on  the  alleged  officers  of  the  alleged 
Sunset  Canal  Company  for  13^  per  acre  for  the 
year  1939  for  all  who  used  water  on  the  Sunset 
Ditch,  including  each  of  these  respondents,  and  fur- 
ther, whether  these  individual  respondents  may  pay 
13^  per  acre  for  the  year  of  1940  and  thereupon 
receive  water,  under  their  water  rights  for  the  land 
owned  by  them,  regardless  of  whether  the  other 
users  of  water  pay  for  that  year  or  whether  the 
Sunset  Canal  pays  for  that  year. 

The  Court:  You  think  that  raises  any  matter 
that  is  in  issue  now  or  that  was  at  issue? 

Gov.  Hannett:     I  think  it  does. 

The  Court:  It  occurred  to  me  that  possibly  in 
abatement,  as  this  is  a  civil  proceedings  and  the 
recovery  is  for  such  damages  as  may  be  required, 
for  that  reason  [717]  there  might  be  some  basis 
for  your  motion.  Is  that  it? 

Gov.  Hannett:  We  would  like  to  know  whether 
the  13^  per  acre  is  included  in  this  judgment  of 
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$100  each  or  whether  they  still  owe  the  13^  for  the 
year  1939. 

The  Court:  The  findings  of  the  Government  is 
that,  on  account  of  the  failure  to  pay  the  13^  per 
acre  that  the  Water  Commissioner  has  been  put  to 
the  expense  of  litigation  and  the  added  expense  of 
attempting"  to  enforce  the  decree.  That  is  your 
r/inr/ings,  Mr.  United  States  Attorney'? 

Mr.  Flynn:     Yes,  your  Honor. 

Gov.  Hannett:  And  do  I  understand  that  your 
Honor  proposes  to  make  that  finding? 

The  Court:  I  haven't  heard  you  gentlemen  on 
it  yet.  It  is  one  of  the  findings  that  has  been  sub- 
mitted by  the  Government  here,  or  the  petitioner. 

Gov.  Hannett:  We  do  not  care  to  make  any 
argument,  if  your  Honor  please,  any  further  argu- 
ment. 

Mr.  Flynn :  At  this  time  we  have  none.  I  assume 
the  Court  will  rule  now? 

The  Court:     Yes,  the  motion  will  be  denied. 

Gov.  Hannett :  At  this  time,  if  the  Court  please, 
we  want  the  record  to  show  this,  we  ask  that  the 
record  show  before  the  entry  of  judgment  and 
before  the  findings  of  fact  and  conclusions  of  law 
have  been  settled  subsequent  to  the  hearing  and 
subsequent  to  the  Court's  announcement  that  he 
fines  each  of  the  defendants  the  sum  of  $100,  that 
we  object  to  the  Court's  imposition  of  a  fine  of 
$100  each  because  it  is  for  a  round  sum  of  money, 
not  based  upon  any  proved  items  of  loss  or  expense, 
but   apparently  intended  to  cover  probable   losses 
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and  expenses,  and  that  if  it  is  imposed  by  way  of 
indemnity  to  the  aggrieved  party,  the  petitioner,  it 
should  not  exceed  his  actual  loss  incurred  [718] 
by  the  violation  of  the  injunction,  including  the 
expenses  of  the  proceedings  necessitated  in  present- 
ing the  offense  for  the  judgment  of  the  Court;  and 
further,  that  the  imposition  of  the  $100  fine  each 
against  each  of  the  respondents  is  not  based  upon 
evidence  showing  the  amount  of  loss  and  expense 
and  the  said  sum  of  $100  each  is  necessarily  arbi- 
trary and  arrived  at  by  conjecture,  and  such  being 
the  case,  the  question  of  its  reasonableness  cannot 
be  re-examined  upon  the  appeal  from  the  final  de- 
cree1 in  this  cause,  and  the  Appellate  Court  wall 
necessarily  have  to  treat  the  fine  as  a  purely  arbi- 
trary one  or  deny  the  respondents  their  right  to 
review.  The  Court's  attention  is  likewise  called  to 
the  fact  that  the  following  named  persons,  Anna  IT. 
Lunt,  R.  Richens,  Ralph  Richardson,  E".  Thygerson, 
Nancy  A.  Smith  and  B.  Y.  Whipple,  each  used 
water  for  only  1.1  acres  of  land,  which  was  delivered 
to  them  by  the  municipality  of  the  Town  of  Virden, 
win  el)  Town  is  not  a  party  to  the  original  cause  or 
a  defendant  therein,  and  that  as  to  the  other  named 
respondents  against  whom  the  fine  of  $100  was 
assessed,  there  is  no  showing  as  to  the  amount  of 
acreage  for  which  they  used  water. 

The  Court:  That  is  embodied  in  one  of  your 
instructions?  Embodied,  I  should  say,  in  your  find- 
ings? 
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Gov.  Hannett:  Yes,  your  Honor,  but  we  want 
the  record  to  show  it.  As  I  understand  it,  under 
the  new  rules,  with  requested  findings  of  fact  and 
conclusions  of  law,  it  isn't  necessary  even  to  file 
them  and  so  they  are  not  necessarily  a  part  of  the 
record,  and  we  want  the  record  to  show  that  at  this 
time,  and  have  the  record  show  it  is  before  the 
Court  and  the  Court  considered  it. 

The  Court :     Very  well.  [719] 

Gov.  Hannett :  If  the  Court  please,  these  findings 
of  fact,  number  one,  proposed  by  the  Government, 
it  would  leave  the  impression  that  it  was  only  to 
irrigate  the  land  of  Indians.  That  is  not  true.  As  I 
understand  it,  there  is  as  much  white  land  as  Indian 
land  under  this  decree,  and  the  decree  so  shows. 
That  is  their  new  proposed  findings  of  fact  number 
one. 

Mr.  Flynn:  This  was  instituted  by  the  Govern- 
ment on  behalf  of  the  Indians,  to  determine  their 
respective  rights  to  the  use  of  water  from  the  Gila 
River  and  the  Gila  Valley  Irrigation  District  and 
other  residents  of  the  State  of  Arizona  were  made 
respondents. 

Gov.  Hannett:  Your  Honor,  for  the  purposes  of 
the  record,  there  are  vast  tracts  of  land  owned  by 
white  settlers  near  that  owned  by  the  Indians,  and 
the  amended  complaint  in  this  cause  of  action  re- 
cites that  it  was  brought  for  their  benefit  as  well 
as  the  benefit  of  the  Indians. 

The  Court:  That  is  the  only  objection  you  want 
to  point  out  to  the  Court  with  regard  to  the  sub- 
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stitution  of  this  page  one  and  page  one-a?  The 
findings  of  fact,  I  think,  is  a  repetition  of  their 
first  one. 

Mr.  Flynn:  Yes,  it  is  identical  with  the  first 
one,  only  we  set  it  up  on  a  separate  page  there  to 
avoid  re-writing  the  whole  findings. 

The  Court:  Now,  I  understand,  of  course,  Gen- 
tlemen, that  these  proposed  findings  of  fact  on 
behalf  of  the  respondents  which  have  been  sub- 
mitted here  are  findings  based  on  the  line  of  argu- 
ment that  the  Court  heard  here  at  the  hearing  some 
weeks  ago.  Is  there  any  occasion  for  the  Court  to 
hear  any  further  opposition  on  the  part  of  the 
respondents  for  the  findings  that  have  been  [720] 
submitted  by  the  petitioner,  or  for  urging  the  Court 
to  consider  anything  further,  urging  the  Court  to 
consider  any  of  the  findings  now  submitted? 

Gov.  Hannett:  If  the  Court  please,  there  is  one 
]  (articular  finding  that  we  would  like  to  have,  if  the 
Court  is  going  to  adopt  the  findings  of  the  Govern- 
ment verbatim,  the  ones  they  have  submitted,  we 
would  like  to  have  this  clarified.  That  is,  concerning 
the  activities  of  the  Governor  of  New  Mexico  and 
the  State  Engineer  and  the  State  Police.  We  have 
made  a  requested  finding  of  fact  and  conclusion  of 
law  that  they  were  not  the  agents  of  these  re- 
sjx indents,  and  we  also  request  the  Court  to  find 
that  none  of  these  respondents  individually  did  any 
act  toward  breaking  any  lock  or  diverting  any  water 
or  opening  any  headgate.  The  evidence  in  that  re- 
spect, is  to  the  effect  that  they  did  not  do  that,  but 
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that  the  State  Engineer  and  the  State  Police  offi- 
cers, acing  under  the  direction  of  the  Governor  of 
New  Mexico,  did  those  physical  acts,  and  we  object 
to  the  Court's  finding  that  these  respondents  did 
it,  when  the  record  shows  the  contrary. 

The  Court:  Well,  as  I  recall  the  testimony,  for 
no  transcript  of  the  testimony  was  afforded  the 
Court,  but  I  relied  largely  upon  my  recollection, 
but  my  impression  of  the  testimony  was  from  one 
or  two  of  the  respondents'  witnesses,  that  they  were 
the  State  officials  and  that  they  acquiesced.  Perhaps 
that  impression  might  not  be  borne  out  by  the  testi- 
mony but,  as  I  recall  it,  it  seems  to  me  there  was 
some  acquiescence  by  the  Virden  people. 

Gov.  Hannett:  Yes,  we  agree  that  they  ac- 
quiesced and  there  is  a  lot  of  difference  between 
acquiescence  and  actually  going  out  and  breaking 
gates  and  breaking  locks.  I  think  if  it  was  modified 
to  acquiescence,  [721]  we  would  have  no  objection, 
but  to  find  they  did  something  they  did  not  do,  we 
would  object. 

Mr.  Flynn:  Our  findings  are  that  they  broke  or 
caused  them  to  be  broken,  their  act  resulted  in  the 
breaking  of  the  lock  on  the  part  of  the  officials,  and 
we  think  the  evidence  supports  that. 

Gov.  Hannett:  The  only  ones  of  the  defendants 
who  appeared  before  the  Interstate  Stream  Com- 
mission were  Parley  P.  Jones  and  Henry  L.  Smith, 
and  they  made  a  complaint,  and  there  is  no  showing 
that  anyone  else  did,  and  both  of  them  are  re- 
spondents. I  understand  there  was  one  other  party 
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with  them.  There  is  no  charge  of  conspiracy,  if  the 
Court  please,  neither  urged  nor  any  evidence  of  it. 
The  charge  is  agency. 

The  Court:  If  I  understand  the  Government's 
position  here,  the  offense  was  failing  to  make  their 
payments  on  the  assessments? 
Mr.  Flymi:  Yes,  your  Honor. 
The  Court:  I  think  I  will  let  that  finding  stand. 
Were  there  other  findings  that  you  wanted  to 
discuss  % 

Gov.  Hannett :  Do  I  understand  by  that  that  the 
Court  rules  that  the  Governor  of  New  Mexico  and 
the  State  officials  were  the  agents  of  these  defend- 
ants? 

The  Court:  I  am  looking  now  at  Finding  Num- 
ber 15-A,  that  about  the  4th  day  of  January,  1939, 
the  said  respondents  hereinbefore  named  wilfully 
and  unlawfully  broke  or  caused  to  be  broken  the 
locks  on  said  structures  and  caused  other  locks  to 
be  placed  thereon. 

Gov.  Hannett:  Yes,  that  is  the  one,  and  I  under- 
stand that  your  Honor  rules  that  the  State  officials 
who  did  this  were  the  agents  of  these  respondents. 
That  is  the  charge  in  their  complaint.  [722] 

Mr.  Flynn:  That  is  not  the  whole  charge.  I  don't 
think  we  have  to  prove  they  were  agents. 

The  Court:     Well,  the  finding  will  stand. 

Gov.  Hannett:  And  the  Court  does  not  rule 
whether  or  not  they  are  agents? 

The  Court:     The  recital  there  speaks  for  itself. 

The  Court:     Well,  we  had  under  consideration, 
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when  we  recessed,  what  the  amount  of  the  appeal 
bond  would  be  here,  and  I  understand  from  you 
gentlemen  that  the  amount  of  the  fine  as  to  each 
defendant  and  five  hundred  dollars  to  cover  the 
costs,  is  that  correct? 

Gov.  Hannett:    Yes,  your  Honor. 

The  Court:  All  right;  it  will  be  fixed  in  that 
amount.  [723] 


State  of  Arizona, 
County  of  Pima — ss. 

I,  Gertrude  E.  Mason,  do  hereby  certify  that  I 
am  the  assistant  to  the  official  court  reporter  in  and 
for  the  United  States  District  Court  at  Tucson, 
Arizona ;  that  as  such  assistant  court  reporter  I  was 
present  at  the  hearing  in  the  above  entitled  matter 
before  the  Hon.  Albert  M.  Sames,  Judge,  and  took 
down  in  shorthand  the  proceedings  had  at  said  hear- 
ing, and  later  reduced  my  shorthand  notes  to  type- 
writing, the  foregoing  on  thirty-six  pages,  being  a 
full,  true  and  correct  transcript  thereof,  to  the  best 
of  my  skill  and  ability. 

Witness  my  hand  this  13th  day  of  March,  1940. 
(Signed)  GERTRUDE  E.  MASON, 

Assistant  Court  Reporter. 

A.  T.  HANNETT, 
M.  C.  MECHEM, 

Attorneys  for  Appellants. 
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Received  copy  this  9th  day  of  April,  1940. 
H.  S.  McCLUSKEY, 
JOHN  C.  GUNG'L, 
By  H.  S.  M. 
Attorneys  for  Appellees.  [724] 

[Endorsed]:     Filed  Apr.  9,  1940.  [725] 


[Title  of  District  Court.] 

May  1940  Term  At  Tucson 

MINUTE  ENTRY  OF  THURSDAY, 

MAY  16,  1940 

(Globe  Division) 

Honorable  Albert  M.  Sanies,  United  States  District 
Judge,  Presiding 

[Title  of  Cause.] 

On  motion  of  Messrs.  Mechem  and  Hannett,  at- 
torneys for  appellants,  filed  herein, 

It  is  ordered  that  the  appellants  in  the  contempt 
proceedings  be  allowed  to  substitute  for  page  one 
of  Statement  of  Points  to  be  Relied  Upon  by  Ap- 
pellants, filed  April  9,  1940,  entitled  "R.  W.  Brooks, 
et  al.,  Appellants,  vs.  United  States  of  America  and 
C.  A.  Firth,  Appellees",  a  page  entitled  "United 
States  of  America,  Plaintiff,  vs.  Gila  Valley  Irriga- 
tion District,  et  al.,  Defendants",  and 

It  is  ordered  that  the  Clerk  of  this  Court  make 
said  substitution. 

It  is  further  ordered  that  the  appellants  in  the 
contempt  proceedings  be  allowed  to  substitute  for 
page   one   of   Condensed   Statement   of   Reporter's 
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Transcript  of  Testimony,  filed  herein  April  9,  1940, 
entitled  "R.  W.  Brooks,  et  al.,  Appellants,  vs. 
United  States  of  America  and  C.  A.  Firth,  Ap- 
pellees," a  page  entitled  "United  States  of  Amer- 
ica, Plaintiff,  vs.  Gila  Valley  Irrigation  District, 
et  al.,  Defendants",  and 

It  is  ordered  that  the  Clerk  of  this  Court  make 
said  substitution.  [726] 


[Title  of  District  Court  and  Cause.] 
STIPULATION 

It  is  hereby  and  herein  stipulated  by  and  between 
counsel  for  appellants  and  appellees,  that  in  mak- 
ing up  the  designation  of  parts  of  contents  of  rec- 
ord on  appeal  and  record  on  appeal  the  Clerk  of  the 
United  States  District  Court  for  the  District  of  Ari- 
zona shall  certify  a  copy  of  the  decree  entered  June 
29,  1935,  including  the  stipulation  for  consent  to  the 
entry  of  final  decree,  as  printed  by  the  United 
States  Government  Printing  Office  in  1935  (as 
shown  on  the  last  page  thereof),  along  with  the  rec- 
ord; and  a  certified  copy  of  the  bound  reports  of 
Charles  A.  Firth,  the  Court's  Water  Commissioner, 
for  the  years  1936,  1937  and  1938,  and  the  reports 
for  the  year  1939  up  to  November  9,  1939 ; 

It  is  further  stipulated  that  the  appellees  herein 
shall  furnish  to  the  Clerk  of  the  Court  copies  of 
said  instruments  to  be  certified  by  the  said  Clerk, 
and  that  the  appellees  herein  shall  furnish  to  the 
Appellate  Court  four  (4)  copies  each  of  said  instru- 
ments in  addition  to  the  certified  copies ; 
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It  is  further  stipulated  that  the  said  instruments 
shall  not  be  printed  as  part  of  the  record  in  this 
cause  but  that  said  instruments  may  be  considered 
by  the  Court  as  a  part  of  the  record  in  this  cause 
for  the  purpose  of  appeal,  and  all  the  parts  thereof 
which  shall  be  referred  to  in  the  briefs  shall  be  pub- 
lished in  an  appendix  to  the  brief ;  [727] 

It  is  further  stipulated,  in  regard  to  the  amended 
complaint  referred  to  in  paragraph  numbered  "13 
(d)"  of  the  "  Designation  of  Contents  of  Record  on 
Appeal",  that,  in  order  to  avoid  setting  out  the 
numerous  parties-defendant,  the  record  shall  show, 
as  set  out  in  said  paragraph  13  (d)  of  the  designa- 
tion of  contents  of  record  on  appeal,  the  following : 

"The  complaint  in  paragraph  I,  in  addition  to 
the  foregoing,  named  as  defendants  some  40  canal 
or  ditch  companies  and  irrigation  districts  and  ap- 
proximately 150O  defendants,  comprising  municipal 
corporations,  school  districts,  corporations  and  per- 
sons, residents  of  Arizona  and  New  Mexico,  who 
are  not  Indians  or  wards  of  the  United  States  or 
represented  by  the  United  States." 

Dated  April  9,  1940. 

H.  VEARLE  PAYNE, 
L.  P.  McHALFFEY, 

Lordsburg,  New  Mexico. 
Of  Counsel: 

M.  C.  MECHEM, 
A.  T.  HANNETT, 
P.  O.  Box  497, 
Albuquerque,  New  Mexico. 

Attorneys  for  Appellants. 
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JOHN  C.  GUNG'L, 
By  HSM 

Consolidated  National 
Bank  Bldg.,  Tucson,  Ariz. 
Attorney  for  C.  A.  Firth. 

FRANK  E.  FLYNN, 

United  States  Attorney, 
204  IT.  S.  Court  House, 
Phoenix,  Arizona. 

H.  S.  McCLUSKEY, 
Special  Attorney, 
Ellis  Building, 
Phoenix,  Arizona. 
Attorneys  for  Appellees.  [728] 

[Endorsed] :  Filed  Apr.  9,  1940.  [729] 


[Title  of  District  Court  and  Cause.] 

ORDER 

This  cause  coming  on  to  be  heard  upon  motion  of 
the  Respondents  who  have  taken  an  appeal  from 
the  judgment  of  the  Court  herein  finding  them 
guilty  of  contempt  of  Court  and  fining  them,  for  an 
order  directing  the  Clerk  of  this  Court  to  file  the 
supersedeas  bond  heretofore  given  and  approved  by 
this  Court  on  a  date  subsequent  to  the  entry  of  this 
order, 

And  the  Court  being  fully  advised  in  the  prem- 
ises, it  is  by  the  Court 

Ordered,  that   said  prayer  be  granted  and  that 
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the  Clerk  of  this  Court  is  hereby  directed  to  file  said 
bond  as  of  this  date. 

April  10th,  1940. 

ALBERT  M.  SAMES, 

United  States  District  Judge. 

[Endorsed]:  Filed  April  10,  1940.  [730] 


[Title  of  District  Court  and  Cause.] 

EXTRACTS  OF  REPORTS  OF  C.  A.  FIRTH, 
WATER  COMMISSIONER  FOR  THE  DIS- 
TRICT OF  ARIZONA  FOR  THE  MONTHS 
OF  JANUARY  TO  OCTOBER,  1939,  IN- 
CLUSIVE, AS  PER  APPELLANTS'  DES- 
IGNATION OF  PARTS  OF  RECORD, 
ITEM  NO.  20,  PAGE  14,  AND  STIPULA- 
TION THEREIN  MENTIONED. 

1.  The  following  excerpts  from  the  January, 
1939,  report,  page  1 : 

"Two  apportionments  were  made  during 
January  to  the  "Upper  Valleys"  the  total  of 
which  amounts  to  0.25  acre  feet  per  acre. 

"The  lake  elevation  of  the  San  Carlos  Reser- 
voir at  midnight  January  31  was  2,390.36  feet, 
with  10,210  acre  feet  of  available  stored  water, 
gaining  5,900  acre  feet  during  the  month.  Com- 
puted evaporation  amounted  to  254  acre  feet. 
Water  discharged  from  the  dam  amounted  to 
5,810  acre  feet  according  to  the  U.  S.  (I.  S. 
Records,  with  a  maximum  discharge  of  145  sec- 
ond feet, 
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"The  indicated  consumptive  use  to  date  fov 
t lit'  "Upper  Valleys"  calculated  in  accordance 
with  the  decree  amounted  to — 440  acre  feet. 

"Officials  of  the  State  of  New  Mexico  having 
by  force  on  January  4,  1939,  taken  control  of 
the  canals  diverting  in  New  Mexico,  the 
amounts  of  water  diverted  by  the  Sunset,  Mod- 
die  and  Shriver  Canals  are  not  shown  in  this 
report.  It  is  hoped  that  the  question  of  juris- 
diction over  these  canals  may  be  legally  settled 
in  the  near  future.  The  Gila  Water  Commis- 
sioner cannot  officially  recognize  any  jurisdic- 
tion over  the  appropriated  wTaters  of  the  Gila 
River  within  the  territorial  scope  of  the  Decree 
by  others. 

"Financial:  The  Sunset  Canal  Company 
(New  Mexico)  is  delinquent  in  the  sum  of 
$158.19;  The  Moddle  Canal  Company  (New 
Mexico  lands),  the  sum  of  $17.50;  York  Cattle 
Company,  $3.24;  J.  H.  Brown,  $1.46;  and  Tid- 
well  Canal  Company  the  sum  of  $29.64.  All  the 
above  amounts  were  due  and  payable  January 
1,  1939."  [731] 

2.     The   following   excerpts   from   the   February, 
1939,  report,  page  1 : 

"One  apportionment  was  made  to  the  Upper 
Valleys  during  February  amounting  to  0.25 
acre  feet  per  acre.  Total  apportionments  to  date 
amount  to  0.50  acre  feet  per  acre. 
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"The  indicated  consumptive  use  to  date  for 
the  "Upper  Valleys"  calculated  in  accordance 
with  the  decree  amounted  to — 1260  acre  feet. 

"Financial:  The  Sunset  Canal  Company 
(New  Mexico)  is  delinquent  the  sum  of  $158.19; 
The  Moddle  Canal  Company  (New  Mexico)  is 
delinquent  the  sum  of  $17.50 ;  York  Cattle  Com- 
pany $3.24;  and  J.  H.  Brown  is  delinquent  the 
sum  of  $1.46.  All  the  above  amounts  were  due 
and  payable  January  1,  1939." 

3.  The  following  excerpts  from  the  March,  1939, 
report,  page  1: 

"One  apportionment  was  made  to  the  Saf- 
ford,  Duncan  and  Winkelman  valleys  during 
March  amounting  to  0.08  acre  feet  per  acre. 
Total  apportionments  to  date  amount  to  0.58 
acre  feet  per  acre. 

"The  lake  elevation  of  the  San  Carlos  reser- 
voir at  midnight  March  31st  was  2398.41  feet, 
with  25,090  acre  feet  of  available  stored  water, 
gaining  5,110  acre  feet  during  the  month.  Com- 
puted evaporation  amounted  to  738  acre  feet. 
Water  discharged  from  the  dam  amounted  to 
13,810  acre  feet  with  a  maximum  discharge  of 
300  second  feet. 

"The  indicated  consumptive  use  to  date  for 
the  Upper  Valleys  calculated  in  accordance 
with  the  decree  amounted  to  13,620  acre  feet. 

"Financial:  The  Sunset  Canal  Company 
(New  Mexico)  is  delinquent  $158.19;  The  Mod- 
die  Canal  Company  (New  Mexico  lands)  is  de- 
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linquenl   $17.50.  These  amounts  were  due  and 
payable  on  or  before  January  1st,  1939."  [732] 

4.  The  following  excerpts  from  the  April,  1939, 
report,  page  1: 

"One  apportionment  was  made  to  the  saf- 
ford,  Duncan  and  Winkelman  valleys  during 
April  amounting  to  0.13127  acre  feet  per  acre. 
Total  apportionments  to  date  amount  to  0.71127 
acre  feet  per  acre. 

"The  lake  elevation  of  the  San  Carlos  reser- 
voir at  midnight  April  30th  was  2396.45  feet, 
with  21,100  acre  feet  of  available  stored  water, 
losing  3,980  acre  feet  during  the  month.  Com- 
puted evaporation  amounted  to  1,223  acre  feet. 
Water  discharged  from  the  dam  amounted  to 
22,480  acre  feet  with  a  maximum  discharge  of 
487  second  feet. 

"The  indicated  consumptive  use  to  date  for 
the  "Upper  Valleys"  calculated  in  accordance 
with  the  decree  amounted  to  24,190  acre  feet. 

"Financial:  The  following  accounts  are  de- 
linquent, having  been  due  and  payable  on  or  be- 
fore January  1,  1939;  The  Sunset  Canal  Com- 
pany (New  Mexico)  $158.19;  The  Moddle  Canal 
Company  (New  Mexico  lands)  $17.50." 

5.  The  following  excerpts  from  the  May,  1939, 
report,  page  1 : 

"The  lake  elevation  of  the  San  Carlos  reser- 
voir at  midnight  May  31st  was  2,389.16  feet, 
with  8,320  acre  feet  of  available  stored  water, 
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losing  12,780  acre  feet  during  the  month.  Com- 
puted evaporation  amounted  to  1,438  acre  feet. 
Water  discharged  from  the  dam  amounted  to 
15,460  acre  feet,  with  a  maximum  discharge  of 
365  second  feet. 

"The  indicated  consumptive  use  to  date  for 
the  "Upper  Valleys"  calculated  in  accordance 
with  the  decree  amounted  to  28,130  acre  feet. 

"Financial:  The  following  accounts  are  de- 
linquent, having  been  due  and  payable  on  or 
before  January  1,  1939 ;  The  Sunset  Canal  Com- 
pany (New  Mexico)  $158.19,  and  The  Moddle 
Canal  Company  (New  Mexico  lands)   $17.50." 

6.  The  following  excerpts  from  the  June,  1939, 
report,  page  1: 

"The  lake  elevation  of  the  San  Carlos  reser- 
voir at  midnight  June  30th  was  2,383.75  feet, 
with  900  acre  feet  of  available  stored  water,  los- 
ing 7,420  acre  feet  during  the  month.  Computed 
evaporation  amounted  to  1,339  acre  feet.  Water 
discharged  from  the  dam  amounted  to  6,740 
acre  feet,  with  a  maximum  discharge  of  186 
second  feet. 

"Financial:  The  following  accounts  are  de- 
linquent, having  been  due  and  payable  on  or  be- 
fore January  1,  1939:  The  Sunset  Canal  Com- 
pany (New  Mexico)  $158.19,  and  The  Moddle 
Canal  Company  (New  Mexico  lands)   $17.50." 

[733] 
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7.  The   following  excerpts  from  the  July,  1939, 
report,  page  1: 

"The  lake  elevation  of  the  San  Carlos  reser- 
voir at  midnight  July  31  was  2,383.42  feet,  with 
504  acre  feet  of  available  stored  water,  losing 
396  acre  feet  during  the  month.  Computed 
evaporation  amounted  to  1,187  acre  feet.  Water 
discharged  from  the  dam  amounted  to  286  acre 
feet,  with  a  maximum  discharge  of  22  second 
feet. 

"Financial:  The  following  accounts  are  de- 
linquent, having  been  due  and  payable  on  or 
before  January  1,  1939:  the  Sunset  Canal 
Company  (New  Mexico)  $158.19,  and  The  Mod- 
die  Canal  Company  (New  Mexico  lands) 
$17.50." 

8.  The  following  excerpts  from  the  August,  1939, 
report,  page  1 : 

"The  lake  elevation  of  the  San  Carlos  reser- 
voir at  midnight  August  31st  was  2,389.52  acre 
feet,  with  8,880  acre  feet  of  available  stored 
water,  gaining  8,376  acre  feet  during  the 
month.  Computed  evaporation  amounted  to 
1,315  acre  feet.  Water  discharged  from  the  dam 
amounted  to  10,460  acre  feet,  with  a  maximum 
discharge  of  343  second  feet. 

"Financial:  The  following  accounts  are  de- 
linquent: Sunset  Canal  Company  (New  Mex- 
ico) $316.38;  Moddle  Canal  Company  (New 
Mexico  lands)  $35.00." 


United  States  of  America,  et  al.  263 

9.  The  following  excerpts  from  the  September, 
1939,  report,  page  1: 

"The  lake  elevation  of  the  San  Carlos  reser- 
voir at  midnight  September  30th  was  2,389.55 
acre  feet,  with  8,920  acre  feet  of  available 
stored  water,  gaining  40  acre  feet  during  the 
month.  Computed  evaporation  amounted  to 
1,014  acre  feet.  Water  discharged  from  the  dam 
amounted  to  9,960  acre  feet,  with  a  maximum 
discharge  of  290  second  feet. 

"Financial:  The  following  accounts  are  de- 
linquent: Sunset  Canal  Company  (New  Mex- 
ico) $316.38;  Moddle  Canal  Company  (New 
Mexico  lands)  $35.00." 

10.  The   following   excerpts   from   the   October, 
1939,  report,  page  1 : 

"The  lake  elevation  of  the  San  Carlos  reser- 
voir at  midnight  October  31st  was  2,395.59  feet, 
with  19,410  acre  feet  of  available  stored  water, 
gaining  10,490  acre  feet  during  the  month. 
Computed  evaporation  amounted  to  870  acre 
feet.  Water  discharged  from  the  dam  amounted 
to  11,360  acre  feet,  with  a  maximum  discharge 
of  226  second  feet.  [734] 

"Financial:  The  following  accounts  are  de- 
linquent: Sunset  Canal  Company  (New  Mex- 
ico) $316.38;  Moddle  Canal  Company  (New 
Mexico  lands)  $35.00." 

[Endorsed] :  Filed  Apr.  29,  1940.  [735] 
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[Title  of  District  Court.] 

April  1940  Term  At  Phoenix 

MINUTE  ENTRY  OF  SATURDAY, 

MAY  18,  1940 

(Globe  Division) 

Honorable  Dave  W.  Ling,  United  States  District 
Judge,  Presiding. 

[Title  of  Cause.] 

On  motion  of  H.  S.  McCluskey,  Esquire,  special 
counsel  for  the  appellee, 

It  is  ordered  that  the  Clerk  of  this  Court  with- 
draw page  two  from  Extracts  of  Reports  of  C.  A. 
Firth,  Water  Commissioner  for  the  District  of  Ari- 
zona for  the  Months  of  January  to  October,  1939, 
Inclusive,  as  per  Appellants'  Designation  of  Parts 
of  Record,  Item  No.  20,  Page  14,  and  Stipulation 
Therein  Mentioned,  filed  April  29,  1940,  and  substi- 
tute in  lieu  thereof  page  two,  now  presented,  identi- 
cal with  said  page  to  be  withdrawn  but  with  lines 
7  to  16,  inclusive  thereof,  deleted  therefrom.  [736] 


[Title  of  District  Court  and  Cause.] 

STIPULATION 

It  is  herein  and  hereby  stipulated  by  and  between 
H.  Vearle  Payne,  L.  F.  McHalffey,  M.  C.  Mechem 
and  A.  T.  Hannett,  attorneys  for  respondents,  and 
F.  E.  Flynn,  United  States  Attorney,  H.  S.  Mc- 
Cluskey, Special  Attorney,  and  John  C.  Gung'l,  at- 
torneys for  petitioners,  that  section  20,  line  32, 
page  14,  and  line  1,  page  15,  of  Statement  of  Points 
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to  be  Relied  Upon  by  Defendants,  together  with 
Designation  of  Parts  of  Record,  and  that  section 
of  the  Stipulation  referred  to  therein,  reading  as 
follows:  "*  *  *  and  certified  copies  of  the  bound 
reports  of  Charles  A.  Firth,  the  Court's  Water 
Commissioner,  for  the  years  1936,  1937  and  1938, 
AND  THE  REPORTS  FOR  THE  YEAR  1939 
UP  TO  NOVEMBER  9,  1939",  shall  be  amended 
to  read: 

"*  *  *  and  certified  copies  of  the  bound  reports 
of  Charles  A.  Firth,  the  Court's  Water  Commis- 
sioner, for  the  years  1936,  1937  and  1938,  and  the 
extracts  of  reports  of  C.  A.  Firth,  Water  Commis- 
sioner for  the  District  of  Arizona,  for  the  months 
of  January  to  October,  1939,  inclusive,  as  per  defen- 
dants' Designation  of  Parts  of  Record,  item  num- 
ber 20,  page  14,  and  stipulation  therein  mentioned, 
filed  April  9,  1940,  as  amended  May  18,  1940,  by 
deleting  lines  7  to  16,  inclusive,  on  page  2,  thereof, 
and  substituting  a  new  page  2  [7-37]  with  said  dele- 
tion in  lieu  thereof." 

It  is  further  stipulated  that  this  stipulation  be 
included  in  said  record  on  appeal. 

Dated  Phoenix,  Arizona,  May  18,  1940. 
H.  VEARLE  PAYNE, 
By  ATH 

L.  F.  McHALFFEY, 
By  ATH. 
Of  Counsel: 

M.  C.  MECHEM, 
By  ATH. 

A.  T.  HANNETT. 

Attorneys  for  Respondents. 


266  R.  W.  Brooks,  et  al.  vs. 

F.  E.  FLYNN, 
By  HSM, 

United  States  Attorney. 
H.  S.  McCLUSKEY, 

Special  Attorney. 
JOHN  C.  GUNG'L, 
By  HSM, 

Attorneys  for  Petitioners. 

[Endorsed] :  Filed  May  22,  1940.  [738] 


GOVERNMENT'S  EXHIBIT  A 

State  of  New  Mexico, 
Office  of  State  Engineer. 

I,  Thomas  M.  McClure,  duly  appointed  and  quali- 
fied State  Engineer  of  the  State  of  New  Mexico,  do 
hereby  certify  that  the  attached  is  a  true  and  cor- 
rect copy  of  Application  for  Permit  to  Change  the 
Place  Or  Method  of  Use,  on  file  in  this  office  under 
Declaration  No.  096. 

In  witness  whereof,  I  hereunto  set  my  hand  and 
official  seal  this  10th  day  of  October,  1939. 

[Seal]  THOMAS   M.   McCLURE.    [739] 

APPLICATION   FOR   PERMIT   TO   CHANGE 
THE  PLACE  OR  METHOD  OF  USE 

Filed :  Jun.  27,  1938.  Office  State  Engineer,  Santa 
Fe,  N.  M. 

Before  the  State  Engineer, 
Santa  Fe,  New  Mexico. 

Re:   Application   #096  Filed  in  the  Office  of  the 
State  Engineer,  Santa  Fe,  New  Mexico. 

The  undersigned  Ezra  Curtis,  Mrs.  E.  G.  David- 
snn.  widow.  Mrs.  J.  R.  Beavers,  widow.  Mrs.  Flor- 
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ence  R.  Swafford,  widow,  W.  F.  Foster  and  Lula 
Foster,  his  wife,  and  R.  H.  Lunt  and  Pearl  Lunt, 
his  wife,  vendors  and  transferors,  and  M.  L.  Rich- 
ins,  Floyd  A.  Brown,  Hans  Mortensen,  R.  T.  Johns 
and  Robert  Mortensen,  Mrs.  Florence  R.  Swafford 
and  W.  F.  Foster,  vendees  and  transferees  con- 
curred in  by  the  Sunset  Ditch  Company  (The  Cos- 
per-Windham  Ditch  Company)  and  the  Moddle 
Canal  Company,  all  of  Virden,  Hidalgo  County, 
New  Mexico  hereby  make  application  to  change  the 
place  of  use  of  water,  from  the  lands  separately  de- 
scribed herein,  to  the  lands  separately  described 
herein,  all  under  the  Sunset  Canal,  (The  Cosper- 
Windham  Canal)  and  the  Moddle  Canal,  of  the 
Gila  River,  for  the  reasons  as  set  forth  in  the  state- 
ment and  exhibits  accompanying  this  application, 
the  right  to  the  use  of  the  water  having  been  ac- 
quired by  beneficial  use  and  recognized  by  that  cer- 
tain Decree  entered  in  the  District  Court  of  the 
United  States  in  and  for  the  District  of  Arizona 
entitled  United  States  of  America,  plaintiff,  versus 
D.  E.  Adams,  et  al,  defendants  (In  Equity  #E-59 
Globe) : 

Florence  R.  Swafford 

Florence  R.  Swafford  has  purchased  water  right 
held  under  Court  Decree  by  Ezra  Curtis,  purchaser 
from  G.  V.  Lunt,  covering  eleven  acres  of  land  de- 
scribed as  follows: 

An  irregular  shaped  tract  as  shown  by  the  Atkin- 
son Survey  located  in  the  following  subdivisions: 
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Subdivision  Sec.        Twp.  RnR.  Acres. 

\V'L,  and  SL_,  of  XW^  SE'  ,    (Priority  of  1917)     33     18S.     21W.     2.8 

S1/0SE1/4NW1  ,si-;i ,,  Nwi/4SEy4Nwy4SEi/4, 

SE^SWVWY'.sfj,     33     18S.     21 W      8.2 

To  bo  abandoned  by  Curtis 11.0 

[740] 
Land  to  Which  Water  Right  Is  to  Be  Transferred 

This  being  an  irregular  shaped  tract  as  shown  by 
the  Atkinson  Survey  and  located  in  the  following 
subdivisions : 

Subdivision  Sec.        Twp.  ring.  Acres. 

Sy2Sy2NEy2  of  Lot  2 5     19S    21W      1.3 

The  North  %s  0f  the  SE14  of  Lot  2 5     19S     21W       7.5 

Ey2EM»SWi/4  of  Lot  2 5     19S     21W       2.2 

11.0 

Florence  R.  Swafford  holds  by  the  said  Court  De- 
cree the  water  right  for  1.5  acres  of  land  described 
as  follows: 

An  irregular  shaped  tract  as  shown  by  the  Atkin- 
son Survey  located  in: 

Subdivision  Sec.        Twp.  Rng.  Acres. 

SWI/4NWI/4SW14SE14   (Priority  of  1885) 32     18S     21W       1.5 

Said  land  to  be  abandoned  and  water  right  trans- 
ferred to  an  irregular  shaped  tract  as  shown  by  the 
Atkinson  Survey,  belonging  to  Florence  R.  Swaf- 
ford, located  in  the  following  subdivisions : 

Subdivision  Sec.       Twp.  Rng.  Acres. 

Ny2Ny2,  of  Lot  2 5     19S     21W       1.14 

SEy4SEi/4SWy4SEy4    32     18S     21W        .36 

1.50 

M.  L.  Richins 
M.  L.   Richins  has  purchased  water  right  held 
under  the  said  Court  Decree  by  Ezra  Curtis,  (pur- 
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chaser   from   G.   V.   Lunt)    covering  five   acres   of 
land  described  as  follows: 

An  irregular  shaped  tract  of  land  as  shown  by 
the  Atkinson  Survey  located  in  the  following  sub- 
divisions : 

Subdivision  Sec.       Twp.  Rng.  Acres. 

NE^NE^SW^,  (Priority  of  1917) 33     18S     21W       5.0 


To  be  abandoned  by  Curtis 5.0 

M.  L.  Richins  has  purchased  water  rights  held 
under  the  said  Court  Decree  by  Mrs.  E.  G.  David- 
son covering  three  acres  of  land  described  as  fol- 
lows: 

An  irregular  shaped  tract  as  shown  by  the  Atkin- 
son  Survey  located  in  the  following  subdivisions. 

[741] 

Subdivision  Sec.        Twp.  Rng.  Acres 

(Priority  of  1886) 
NI/2SV0NE14,  Lot  3  (bounded  on  the  S  by  fence)     4     19S     21 W       1.5 
Ei/2NEV4NW14  Lot  3  (bounded  on  S  and  W  by 

fence)    4     19S     21W      1.5 


To  be  abandoned  by  Davidson 3.0 

Land  to  Which  Water  Right  Is  to  Be  Transferred 

This  being  an  irregular  tract  as  shown  by  the  At- 
kinson Survey,  belonging  to  M.  L.  Richins,  and 
located  in  the  following  subdivisions: 

Subdivision  Sec.        Twp.  Rug.  Acres. 

Ny2  of  Lot  4 4     19S     21W       5.0 

NV2Ny2Ny2,  of  Lot  4 4     19S     21W      3.0 


Total  transferred  to  Richins 8.0 
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Hans  Mortensen 
Hans  Mortensen  lias  purchased  water  right  held 
under  the  said  Court  Decree  by  Mrs.  E.  G.  David- 
son covering  five  acres  of  land  described  as  follows : 

Subdivision  Sec.        Twp.  Rng.  Acres. 

N1/0NE14  of  Lot  3  (Priority  of  1886) 4     19S     21W       5.0 


To  be  abandoned  by  Davidson 5.0 

Land  to  Which  Water  Right  Is  to  Be  Transferred 

This  being  an  irregular  shaped  tract  as  shown 
by  the  Atkinson  Survey,  belonging  to  Hans  Morten- 
sen, located  in  the  following  subdivisions : 

Subdivision  Sec.       Twp.  Rng.  Acres. 

Wy2N¥y4NWi4NWy4,  ll     19S    21W      5.0 

Floyd  A.  Brown 

Floyd  A.  Brown  has  purchased  water  right  held 
under  the  said  Court  Decree  by  R.  H.  Lunt,  cover- 
ing three  acres  of  land  described  as  follows : 

An  irregular  shaped  tract  as  shown  by  the  At- 
kinson Survey  located  in  the  following  subdivisions : 

Subdivision  Sec.        Twp.  Rng.  Acres. 

NW1/4SWV4SE1/4,  (Priority  of  1917) 33     18S     21W       3.0 

To  be  abandoned  by  Lunt 3.0 

[742] 

Land  to  Which  Water  Right  Is  to  Be  Transferred 

This  being  an  irregular  shaped  tract  as  shown 
by  the  Atkinson  Survey,  belonging  to  Floyd  A. 
Brown  and  located  in  the  following  subdivisions: 

Subdivision  Sec.        Twp.  Rng.  Acres. 

NWI/4SEI/4NE1/4  3     19S     21W       3.0 
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Robert  Mortensen  and  Emma  Mortensen,  Wife  of 
Arvin  Mortensen,  Deceased,  Keith,  Mancel, 
Marcel,  Hal,  Doris  and  Flora  Mortensen,  Chil- 
dren and  Heirs  at  Law  of  Arvin  Mortensen, 
Deceased. 

Robert  Mortensen,  and  Emma  Mortensen,  wife  of 
Arvin  Mortensen,  deceased,  Keith,  Mancel,  Marcel, 
Hal,  Doris,  and  Flora  Mortensen,  children  and  heirs 
of  Arvin  Mortensen,  deceased,  have  purchased 
water  right  held  under  the  said  Court  Decree  by 
J.  R.  Beavers,  covering  23.5  acres  of  land  described 
as  follows: 

An  irregular  shaped  tract  as  shown  by  the  Atkin- 
son Survey  located  in  the  following  subdivisions: 

Subdivision  Sec.        Twp.  Rng.  Acres. 

NW1/4SE14NE14                                  (Priority  1885)  4  19S  21 W  1.7 

SI/2NI/2SE14  Lot  2,  SE14SE1/4  Lot  2    ♦"           "  4  19S  21W  3.0 

NEi/i    Lot  2  4  19S  21 W  9.0 
NWV4  Eot  2  (less  1.1  acres  in  the 

SW   corner  thereof)                            "           "  4  19S  21 W  8.2 

NI/0NV2SEI/4  Lot  2 4  19S  21 W  1.6 


To  be  abandoned  by  Beavers 23.5 

Land  to  Which  Water  Right  Is  to  Be  Transferred 

This  being  an  irregular  shaped  tract  as  shown  by 
the  Atkinson  Survey,  belonging  to  Robert  Morten- 
sen and  the  above  named  heirs,  and  located  in  the 
following  subdivisions : 

Subdivision  Sec.        Twp.  Rng.  Acres. 

B%S%NE%  18     19S     20W     20.5 

Ni/2SEV4,  Ei/2NEy4SWy4,  SEi/4SEy4NWi^, 

of  Lot  2 3     19S     21 W      3.0 


Total  transferred  to  Mortensen 23.5 
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R.  T.  Johns 

R.  rJ\  Johns  has  purchased  water  right  held  under 
the  said  Court  Decree  by  Mrs.  J.  R.  Beavers  cover- 
ing 12.5  acres  of  land  described  as  follows:  [743] 

An  irregular  shaped  tract  as  shown  by  the  At- 
kinson Survey  located  in  the  following  subdivisions : 

Subdivision  Sec.        Twp.  Rnp.  Acres. 

NWI/4SEI/4NEI/4  (Priority  of  1885) 4     19S     21 W       1.00 

Wy2  Lot  1    (Priority  of  1898) 4     19S     21W     11.5 


To  be  abandoned  by  Beavers 12.5 

Land  to  Which  Water  Right  Is  to  Be  Transferred 

This  being  an  irregular  shaped  tract  as  shown  by 
the  Atkinson  Survey,  belonging  to  R.  T.  Johns,  and 
located  in  the  following  subdivisions: 

Subdivision  Sec.        Twp.  Rng.  Acres. 

Sy2S%Ny2SEi4NWi/4,   18     19S     20W      3.7 

NE^SW^NWi/4,    18     19S     20W       5.1 

Ei/2NWy4SWi4NWy4  18     19S    20W      3.7 

Total  transferred  to  Johns 12.5 

W.  F.  Foster 

W.  F.  Foster  holds  by  Court  Decree  a  water  right 
for  22.4  acres  of  land  described  as  follows : 

An  irregular  shaped  tract  as  shown  by  the  Atkin- 
son Survey  located  in  the  following  subdivisions: 
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List  No.  1 

Subdivision  Sec. 

Si/2Si/2NWi/4SEiiSEi4    3 

S1/2SWV4NE1/4SE1/4SE14,  3 

Wy2Wi/2NEi/4SEi/4SEi4SEi4   3 

W1/0SEV4SE14SE14,    3 

N14SW1/4SEI/4SE14,   3 

SE1/4SW1/4SE14SE1/4,   3 

SW1/4SWI/4SE14SE14,    3 


Twp. 

Rng. 

Acres. 

19S 

21W 

2.5 

19S 

21W 

1.3 

19S 

21W 

0.3 

19S 

21W 

5.0 

19S 

21W 

5.0 

19S 

21W 

2.2 

19S 

21W 

2.4 

Land  to  be  Retained  Under  List  No.  1 


Land  to  be  Abandoned  Under  List  No.  1 


Land  to  Which  Water  Right  is  to  be  Transferred 

NV2NE1/4SWI4SEI/4,  3     1 9S 

Ni/2Sy2NEi/4SWi/4SEiA,  3     19S 

NE1/4NE14SWI/4SE14,    3     1 9S 

Ni/2  &  Ei/2  of  NWI/4NWI/4SWV4SE14  3     19S 

Ni/2SEi/4NWi/4SWy4SEi/4, _ 3     19S 


18.7 
NEI4NEVINE14,   (lying  north  of  Shriver  Ditch)   10     19S     21W       3.7 


22.4 


Si/2  &  Wi/2   of  NW14SE1/4SE1/4SE1/4 3  19S  21 W  1.6 

SWi/iSEi/iSE^SEi^,   3  19S  21W  2.5 

NV2SW14SE1/4SE14,    3  19S  21W  5.0 

SE1/4SW1/4SE14SE1/4,   3  19S  21W  2.2 

Ny2swi4Swy4SEi4SEy4, 3  19s  2iw  0.7 


12.0 


sy2sy2Nwy4SEy4SEi/4,  3  19s  2iw  2.5 

Si/oSWyiNE^SEi/iSEi^,    3  19S  21W  1.3 

[744] 

Subdivision                                                                                              Sec.  Twp.  Rng.  Acres. 

Wi/aWi/aNE^SEi/iSEViSEyi,    3  19S  21 W  0.3 

Ny2  &  Ey2  of  Nwy4SEi4SEy4SEy4, 3  19s  2iw  1.2 

sy2swy4swy4SEV4SEy4,  3  19s  2iw  1.4 

NEV4NEI/4NE1/4    (lying  North  of  Shriver  Ditch)   10  19S  21W  3.7 


10.4 


21W 

5.0 

21W 

1.4 

21W 

2.5 

21W 

0.9 

21W 

0.6 

10.4 
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The  above  named  vendors  and  transferors  Mrs. 
Florence  Swafford,  widow,  Ezra  Curtis,  Mrs.  E.  G. 
Davidson,  widow,  R.  H.  Lunt,  and  Pearl  Lunt,  his 
wife,  Mrs.  J.  R.  Beavers,  widow,  W.  F.  Foster, 
and  Lula  Foster,  his  wife  for  and  in  consideration 
of  One  Dollar  and  other  valuable  considerations 
have  granted,  bargained,  sold,  remised,  conveyed, 
released  and  confirmed  and  by  these  presents  do 
grant,  bargain,  sell,  remise,  convey,  release  and 
confirm  unto  their  respective  vendees  and  trans- 
ferees as  herein  above  mentioned  all  of  their  right 
title  and  interest  in  and  to  the  water  rights  appur- 
tenant to  those  tracts  or  parcels  of  land  herein 
above  described  as  belonging  to  them  to  have  and 
to  hold  the  said  water  rights  unto  the  above  men- 
tioned vendees  and  transferees  and  as  appurtenant 
to  the  lands  above  described  as  belonging  to  said 
vendees. 

That  said  sale  is  made  by  and  with  the  full  and 
free  knowledge  and  consent  of  the  above  named 
vendors  and  by  and  with  the  consent  of  the  Sunset 
Canal  Company,  (The  Cosper-Windham  Canal 
Company) ,  and  the  Moddle  Canal  Company. 

That  the  vendees  herein  agree  that  the  said  water 
rights  are  to  become  appurtenant  to  their  lands  as 
herein  above  described  by  reason  of  the  purchase  of 
the  same  as  herein  set  forth  and  they  respectively 
request  that  the  said  transfer  be  approved  and 
confirmed  by  the  State  Engineer,  Santa  Fe,  New 
Mexico,  and  that  the  said  engineer  take  such  steps 
as  necessary  to  complete  the  transfer  as  is  required 
by  law.  [745] 
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In  witness  whereof  the  parties  hereto  have  set 
their  hands  and  seals  this  16th  day  of  April,  A.  I)., 
1938,  and  the  Sunset  Canal  Company,  (Cosper- 
Windham  Canal  Company),  and  the  Moddle  Canal 
Company  have  hereunto  set  their  names  by  their 
presidents  the  said  16th  day  of  April,  A.  D.,  1938. 

SUNSET  CANAL  COMPANY, 
(Cosper-Windham  Canal  Company) 
By  (Signed)     PARLEY  P.  JONES, 

President. 
MODDLE  CANAL  COMPANY, 
By  (Signed)     JOSEPH  I).  WILKINS, 

President. 
(Signed)     EZRA  CURTIS, 

Mrs Curtis, 

(Signed)     MRS.  E.  G.  DAVIDSON, 
(Signed)     W.  F.  FOSTER, 
(Signed)     LITLA  FOSTER, 

Mrs Foster, 

(Signed)     MRS.  PEARL  LUNT,X 

(Signed)     MRS.  FLORENCE  R.  SWAFFORD 

(Signed)     FLOYD  A.  BROWN, 

(Signed)     R,  T.  JOHNS, 

(Signed)     MRS.  J.  R.  BEAVERS, 

W.  F.  Foster, 

(Signed)     RANDALL  H.  LUNT,X 

R.  H.  Lunt, 
(Signed)     M.  L.  RICHINS, 
(Signed)     HANS  MORTENSEN, 
(Signed)     ROBERT  MORTENSEN. 
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Slate  of  New  Mexico, 
County  of  Hidalgo — ss. 

On  this  16th  day  of  April,  A.  D.,  1938,  before 
me  personally  appeared  Parley  P.  Jones,  President 
of  the  Sunset  Canal  Company,  (Cosper- Windham 
Canal  Company),  and  Joseph  D.  Wilkins,  President 
of  the  Moddle  Canal  Company,  and  Ezra  Curtis, 
Mrs.  E.  Gr.  Davidson,  widow,  Mrs.  J.  R.  Beavers, 
widow,  W.  F.  Foster,  Lula  Foster,  his  wife,  R.  H. 
Lunt,  Pearl  Lunt,  his  wife,  Mrs.  Florence  R.  Swaf- 
ford,  widow,  M.  L.  Richins,  Floyd  A.  Brown,  Hans 
Mortensen,  R.  T.  Johns  and  Robert  Mortensen,  to 
me  known  to  be  [746]  the  persons  described  in  and 
who  executed  the  foregoing  instrument  and 
acknowledged  that  they  executed  the  same  as  their 
free  act  and  deed. 

In  witness  whereof,  I  have  hereunto  set  my  hand 
and  affixed  my  official  seal  the  day  and  year  in  this 
certificate  first  above  written. 

[Seal]         (Signed)  H.  VEARLE  PAYNE, 

Notary  Public. 

My  commission  expires  August  28,  1941.  [747] 

State  of  New  Mexico, 
County  of  Hidalgo — ss. 

On  this  16th  day  of  April,  1938,  before  me  ap- 
peared Joseph  D.  Wilkins,  to  me  personally  known, 
who,  being  by  me  duly  sworn  did  say  that  he  is  the 
President  of  the  Moddle  Canal  Company  and  that 
the  seal  affixed  to  said  instrument  is  the  corporate 
seal  of  said  corporation  and  that  the  said  instru- 
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ment  was  signed  and  sealed  in  behalf  of  said  cor- 
poration by  authority  of  its  Board  of  Directors  and 
said  Joseph  D.  Wilkins  acknowledged  said  instru- 
ment to  be  the  free  act  and  deed  of  said  corpora- 
tion. 

[Seal]         (Signed)  H.    VEARLE    PAYNE, 

Notary  Public. 

My  commission  expires  August  28,  1941.  [748] 

State  of  New  Mexico, 
County  of  Hidalgo — ss. 

Comes  now  Parley  P.  Jones,  President  of  the 
Sunset  Canal  Company,  (Cosper-Windham  Canal 
Company),  and  Joseph  D.  Wilkins,  President  of 
the  Moddle  Canal  Company,  and  Ezra  Curtis,  Mrs. 
E.  Gr.  Davidson,  widow,  Mrs.  Jr.  R.  Beavers,  widow, 
W.  F.  Foster,  Lula  Foster,  his  wife,  R.  H.  Lunt, 
Pearl  Lunt,  his  wife,  Mrs.  Florence  R.  Swafford, 
widow,  M.  L.  Richins,  Floyd  A.  Brown,  Hans  Mor- 
tensen,  R.  T.  Johns  and  Robert  Mortensen,  who  be- 
ing first  duly  sworn  each  for  himself  and  not  one 
for  the  other  deposes  and  says  that  he  or  she  lias 
read  the  foregoing  application  for  permit  to  change 
the  place  of  use  of  water  rights;  that  at  the  time 
of  the  ensealing  and  execution  of  these  instruments 
he  or  she  is  the  owner  of  the  tract  or  parcels  of  land 
designated  as  belonging  to  him  or  her  in  the  fore- 
going application  and  that  he  or  she  has  full  power 
and  lawful  authority  to  grant,  bargain,  and  sell  the 
same  in  the  manner  aforesaid;  That  the  above  sale 
and  transfer  is  made  with  his  or  her  consent  and 
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that   tlu^  statements  and    representations  made  in 
the  said   application  are  true  to  the  best  of  their 
knowledge  and  belief;  Further  affiant  sayeth  not. 
(Signed)        MRS.  FLORENCE  R.SWAFFORD, 
(Signed)        MRS.  E.  G.  DAVIDSON, 
(Signed)         FLOYD  A.  BROWN, 
(Signed)         MRS.  J.  R,  BEAVERS, 
(Signed)         M.  L.  RICHINS, 
(Signed)         W.  F.  FOSTER, 
(Signed)        LULA  FOSTER, 
(Signed)         EZRA  CURTIS, 
(Signed)         HANS  MORTENSEN, 
(Signed)         ROBERT  MORTENSEN, 
(Signed)         R.  T.  JOHNS, 
(Signed)         MRS.  PEARL  LUNT,X 
(Signed)         RANDALL  H.  LUNT,X 
(Signed)         PARLEY  P.  JONES, 
(Signed)         JOSEPH  D.  WILKINS. 

Subscribed  and  sworn  before  me  this  16th  day  of 
April,  A.  D.,  1938. 

[Seal]  (Signed)  H.  VEARLE  PAYNE, 

Notary  Pnblio. 

My  commission  expires  August  28,  1941.  [749] 

[Endorsed] :  Govts.  Exhibit  No.  A  admitted  and 
filed  Nov.  9,  1939.  [750] 
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[Title  of  District  Court  and  Cause.] 

ORDER  EXTENDING  TIME  FOR  FILING 
RECORD  AND  DOCKETING  APPEAL 

This  cause  coming  on  to  be  heard  upon  motion  of 
respondents-apx)ellants  for  an  extension  of  time 
within  which  the  record  of  appeal  to  the  United 
States  Circuit  Court  of  Appeals  of  the  Ninth  Cir- 
cuit may  be  filed  and  docketed  in  said  court  and  the 
court  being  fully  advised  in  the  premises : 

It  is  by  the  court  ordered  that  the  time  for  filing 
said  record  of  appeal  and  docketing  said  action  in 
the  said  United  States  Circuit  Court  be  and  hereby 
is  extended  until  the  15th  day  of  June,  1940. 
ALBERT  M.  SAMES, 

United  States  District  Judge. 

[Endorsed] :  Filed  Apr.  10,  1940.  [751] 


[Title  of  District  Court.] 

United  States  of  America, 
District  of  Arizona — ss. 

I,  Edward  W.  Scruggs,  Clerk  of  the  United 
States  District  Court  for  the  District  of  Arizona,  do 
hereby  certify  that  I  am  the  custodian  of  the  rec- 
ords, papers  and  files  of  the  said  Court,  including 
the  records,  papers  and  files  in  the  case  of  United 
States  of  America,  Plaintiff,  versus  Gila  Valley 
Irrigation  District,  et  al,  Defendants,  numbered 
E-59 — Globe,  on  the  docket  of  said  Qourt. 
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I  further  certify  that  the  foregoing  pages  num- 
bered  1  to  751,  inclusive,  contain  a  full,  true  and 
correct  transcript  of  the  proceedings  of  said  cause 
and  all  papers  filed  therein,  together  with  the  en- 
dorsements  of  filing  thereon,  called  for  in  appel- 
lants' designation  of  the  portions  of  the  record, 
proceedings  and  evidence  to  be  contained  in  the 
record  on  appeal  from  the  judgment  of  contempt 
and  fine  thereon  entered  March  11,  1940,  in  the 
above-entitled  cause,  and  in  the  stipulations  desig- 
nating the  contents  of  said  record  filed  in  said 
cause  and  made  a  part  of  the  transcript  attached 
hereto,  as  the  same  appear  from  the  originals  of 
record  and  on  file  in  my  office  as  such  Clerk,  in  the 
City  of  Tucson,  State  and  District  aforesaid. 

I  further  certify  that  the  Clerk's  fee  for  prepar- 
ing and  certifying  to  this  said  transcript  of  record 
amounts  to  the  sum  of  $325.45,  and  that  said  sum 
has  been  paid  to  me  by  counsel  for  the  appellants. 

Witness  my  hand  and  the  seal  of  said  Court  this 
8th  day  of  June,  1940. 

[Seal]  EDWARD  W.  SCRUGGS, 

Clerk. 
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[Endorsed]:  No.  9544.  United  States  Circuit 
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PAUL  P.  O'BRIEN, 

Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 
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In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  9544 

R.  W.  BROOKS,  et  al, 

Appellants, 
vs. 

UNITED  STATES  OF  AMERICA,  and 
C.  A.  FIRTH, 

Appellees. 

STATEMENT  OF  POINTS  TO  BE  RELIED 
UPON  BY  APPELLANTS,  TOGETHER 
WITH  DESIGNATION  OF  PARTS  OF 
RECORD  TO  BE  PRINTED 

Pursuant  to  sub-division  6  of  Rule  19  of  the 
Rules  of  the  LTnited  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit,  appellants  make  the 
following  statement  of  points  upon  which  they  in- 
tend to  rely  upon  this  appeal,  together  with  desig- 
nation of  the  parts  of  the  record  to  be  printed. 

Points 

Appellants  adopt  all  of  the  Statement  of  Points 
appearing  in  the  transcript  of  record  as  certified  by 
the  Clerk  of  the  United  States  District  Court  for 
Arizona  now  on  file  in  this  cause,  being  Points  I  to 
XXXI  inclusive. 

Designation  of  Record  to  Be  Printed 

Appellants  designate  to  be  printed  the  entire 
transcript  of  record  as  certified  to  by  the  Clerk  of 
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the  United  States  District  Court  for  the  District 
of  Arizona  now  on  file  in  this  cause. 

As  per  stipulation,  the  decree  entered  June  29, 
1935,  in  the  United  States  District  Court  for  the 
District  of  Arizona,  and  annual  reports  of  C.  A. 
Firth  for  the  years  1936,  1937,  and  1938,  are  not  to 
be  printed. 

A.  T.  HANNETT, 

M.  C.  MECHEM, 

Attorneys  for  Appellants. 

[Endorsed]:  Filed  June  15,  1940.  Paul  P. 
O'Brien,  Clerk. 


[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

STIPULATION 

It  is  hereby  and  herein  stipulated  by  and  between 
counsel  for  appellants  and  appellees,  that  in  making 
up  the  designation  of  parts  of  contents  of  record  on 
appeal  and  record  on  appeal  the  Clerk  of  the  United 
States  District  Court  for  the  District  of  Arizona 
shall  certify  a  copy  of  the  decree  entered  June  29, 
1935,  including  the  stipulation  for  consent  to  the 
entry  of  final  decree,  as  printed  by  the  United 
States  Government  Printing  Office  in  1935  (as 
shown  on  the  last  page  thereof),  along  with  the 
record;  and  certified  copies  of  the  bound  reports  of 
Charles  A.  Firth,  the  Court's  Water  Commissioner, 
for  the  years  1936,  1937  and  1938,  and  the  extracts 
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of  reports  of  C.  A.  Firth,  Water  Commissioner  for 
the  District  of  Arizona,  for  the  months  of  January 
to  October,  1939,  inclusive,  as  per  defendants'  Des- 
ignation of  Parts  of  Records,  item  number  20,  page 
14; 

It  is  further  stipulated  that  the  appellees  herein 
shall  furnish  to  the  Clerk  of  this  Court  copies  of 
said  instruments  to  be  certified  by  the  said  Clerk  of 
the  United  States  District  Court  for  the  District  of 
Arizona,  and  that  the  appellees  herein  shall  furnish 
to  this  court  four  (4)  copies  each  of  said  instru- 
ments in  addition  to  the  certified  copies ; 

It  is  further  stipulated  that  the  said  instruments 
shall  not  be  printed  as  part  of  the  record  in  this 
cause  but  that  said  instruments  may  be  considered 
by  this  court  as  a  part  of  the  record  in  this  cause 
for  the  purpose  of  appeal,  and  all  the  parts  thereof 
which  shall  be  referred  to  in  the  briefs  shall  be 
printed  in  an  appendix  to  the  briefs. 
M.  C.  MECHEM, 
P.  O.  Box  497, 
Albuquerque,  New  Mexico. 
A.  T.  HANNETT, 
P.  O.  Box  497, 
Albuquerque,  New  Mexico. 
Attorneys  for  Appellants. 
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FRANK  E.  FLYNN, 

United  States  Attorney, 
204  IT.  S.  Court  House, 
Phoenix,  Arizona. 

H.  S.  McCLUSKEY, 
Special  Attorney, 
Ellis  Building, 
Phoenix,  Arizona, 

Attorneys  for  Appellees. 

JOHN  C.  GUNG'L 
By  H.  S.  Mc 

Consolidated    National    Bank 
Bldg.,  Tucson,  Arizona, 

Attorney  for  C.  A.  Firth. 
So  Ordered. 

FRANCIS  A.  OARRECHT, 

United  States  Circuit  Judge. 
[Endorsed]:    Filed    June    28,    1940.    Paul    P. 
O'Brien,  Clerk. 
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Upon  Appeal  from  the  District  Court  of  the  United  States 
for  the  District  of  Arizona. 

BRIEF  FOR  APPELLANTS. 


JURISDICTION. 
This  is  an  appeal   from  a  final  judgment  of  the 
United  States  District  Court  for  Arizona,  entered  on 


March  11,  1940  (R.  p.  108),  adjudging  appellants 
guilty  of  contempt  for  violation  of  a  final  decree  of 
said  court  entered  June  28,  1935,  and  an  order  of 
said  court  pursuant  to  said  decree  entered  December 
9,  1935,  in  a  cause  pending  in  said  court  entitled, 
"United  States  of  America,  plaintiff,  v.  Gila  Valley 
Irrigation  District,  et  al.,  defendants",  and  num- 
bered Globe-Equity  No.  59.  The  jurisdiction  of  the 
District  Court  was  invoked  by  reason  of  the  United 
States  being  a  party.  (Title  28,  U.  S.  C.  A.,  Sec.  41 
(1)  ;  Amended  Complaint,  par.  2,  R.  p.  2.) 

The   jurisdiction   of   this   court   is   invoked   under 
Title  28,  U.  S.  C.  A.,  Sec.  225  (a). 


STATEMENT  OF  THE  CASE. 
Appellants  are  the  owners  of  lands  and  water  rights 
acquired  under  the  laws  of  New  Mexico  and  situated 
in  the  Virden  Irrigation  District,  County  of  Hidalgo, 
New  Mexico,  upon  the  Gila  River. 

Appellants  were  found  guilty  of  contempt  of  court 
for  violation  of  the  consent  decree  and  of  a  supple- 
mental order  of  the  court  entered  December  9,  1935. 
(R.  p.  108.) 

The  original  suit  in  which  the  contempt  proceed- 
ings were  had  was  brought  by  the  United  States  of 
America  in  its  own  behalf  and  in  behalf  of  the  Pima 
and  San  Carlos  Indians  in  Arizona.  The  suit  was 
brought  to  quiet  title  to  the  water  rights  of  the  water 
users  on  the  Gila  River  in  Arizona  and  New  Mexico 


as  it  flows  between  a  line  ten  miles  east  of  and  parallel 
to  the  dividing  line  between  Arizona  and  New  Mexico 
and  the  confluence  of  the  Salt  River  and  the  Gila 
River  in  Arizona.    (R.  p.  23,  par.  15.) 

A  consent  decree  was  entered  June  29,  1935,  to 
which  the  appellants  were  parties,  by  which  the 
priorities  of  the  parties  to  the  suit  consenting-  to  the 
decree  were  determined,  and  the  defendants,  including 
appellants,  were  enjoined  from  diverting  water  from 
the  River  except  as  provided  in  the  decree. 

The  decree  provides  that  a  Water  Commissioner 
should  be  appointed  by  the  court  to  carry  out  and  en- 
force the  provisions  of  the  decree  and  the  instructions 
and  orders  of  the  court;  that  if  any  proper  order  of 
the  Water  Commissioner  made  in  accordance  with  the 
decree  is  disobeyed,  he  is  authorized  to  cut  off  the 
water  from  the  ditch  used  by  the  person  disobeying 
such  order,  promptly  reporting  the  action  taken  to 
the  court;  also  provides  that  the  salary  and  expenses 
of  the  Water  Commissioner  and  the  means  of  securing 
funds  to  pay  the  same  shall  be  fixed  by  the  orders  of 
the  court  thereafter  to  be  made.  (Appendix  pars. 
XII  and  XIII.) 

On  December  9,  1935,  the  court  entered  its  order 
appointing  C.  A.  Firth,  Water  Commissioner,  fixing 
his  salary  and  expenses,  and  providing  further  that 
he  should  be  paid  by  means  of  an  annual  assessment 
of  thirteen  cents  per  each  acre  of  land  for  which  a 
water  right  was  given  by  the  decree;  also  that  tho 
assessment  should  be  collected  from  the  person  desig- 
nated by  the  decree  as  the  party  entitled  to  divert 


water  from  the  Gila  River  and  ordering  the  Water 
Commissioner  to  refuse  the  delivery  of  water  "to 
any  person  entitled  to  divert  so  long  as  such  diverter 
remains  in  default  in  the  payment  of  any  of  its  share 
of  the  said  13^  per  acre".    (R.  p.  59.) 

By  the  consent  decree  entered  in  this  cause  June 
29,  1935,  the  defendant  Sunset  Canal  Company  and 
other  canal  and  ditch  companies  were  decreed  the 
sole  right  to  divert  water  from  the  Gila  River  for  the 
use  of  water  users  in  Arizona  and  New  Mexico  above 
the  San  Carlos  Reservoir  (Coolidge  Dam),  including 
lands  of  these  appellants  (Appendix  pars.  V  and 
VIII),  whose  rights  and  priorities  were  adjudicated 
by  said  decree. 


PLEADINGS. 

On  September  1,  1939,  Firth,  the  Water  Commis- 
sioner, filed  his  petition  in  this  cause  (R.  p.  46) 
against  Sunset  Canal  Company  and  these  appellants 
and  other  defendants  in  said  cause  alleging: 

(a)  That  this  suit  was  instituted  by  the  United 
States  of  America  for  the  purpose  of  adjudicating  and 
determining  the  priority  rights  to  the  use  of  the 
waters  of  the  Gila  River. 

(b)  That  on  June  29,  1935,  a  decree  was  entered 
in  said  cause  signed  by  all  the  parties,  including  ap- 
pellants and  Sunset  Canal  Company,  which  decree 
adjudicated  the  rights  of  the  appellants  and  others  to 
the  use  of  the  water  of  the  Gila  River  and  forever 
enjoined  appellants  and  other  defendants  from   di- 


verting  water  from  the  Gila  River  except  under  such 
rights  as  are  determined  and  allowed  by  such  decree. 

(c)  That  the  Sunset  Canal  Company  is  the  owner 
of  the  Sunset  Canal  mentioned  in  said  decree,  and 
appellants  claim  the  right  to  use  water  from  the  Gila 
River  diverted  by  the  Sunset  Canal  Company  through 
the  said  canal  and  that  all  parties  complained  of  have, 
for  a  long  time,  recognized  said  decree  and  operated 
thereunder. 

(d)  That  on  December  9,  1935,  pursuant  to  said 
decree  an  order  was  entered  in  this  cause  fixing  the 
amount  of  assessments  to  pay  costs  and  expenses  of 
administration  of  said  decree. 

(e)  That  on  or  about  January  1,  1939,  Firth  made 
demand  on  the  Sunset  Canal  Company  for  the  pay- 
ment of  the  water  assessment  for  the  first  half  of 
the  year  1939,  and  that  upon  refusal  to  pay  the  same 
for  the  first  half  of  the  year  1939,  said  petitioner  cut 
off  the  water  from  the  Sunset  canal. 

(f)  That  since  January  4,  1939,  Sunset  Canal 
Company  and  appellants  have  diverted  and  used  the 
waters  of  the  Gila  River  in  violation  of  said  decree 
and  orders. 

(g)  That  on  January  4,  1939,  at  the  (Town  of 
Virden,  New  Mexico,  Thomas  McClure,  C.  B.  Tooley 
and  John  Bradford,  Jr.,  claiming  to  act  as  officers 
and  by  authority  of  the  State  of  New  Mexico,  de- 
manded of  Firth  the  surrender  of  the  keys  to  the 
headgates  and  diverting  structures  of  the  Sunset 
Canal  in  New  Mexico;  and  upon  his  refusal  to  sur- 


render  same,  they  broke  the  locks  thereon  and  took 
possession  of  the  Sunset  Canal  in  New  Mexico,  and 
ever  since  have  been  in  possession  of  said  canal  and 
have  diverted  and  distributed  the  waters  of  the  Gila 
River  to  the  water  users  owning-  lands  and  water 
rights  in  New  Mexico  served  by  said  ditch,  including 
the  appellants,  and  further  alleged  on  information 
and  belief  that  all  of  said  acts  were  done  by  said  Mc- 
Clure,  Tooley  and  Bradford  as  agents  of  the  appel- 
lants. 

Appellants  by  their  return  alleged  (R.  p.  77) : 

(a)  That  there  was  not  now  and  never  had  been 
a  corporation  known  as  the  Sunset  Canal  Company 
in  New  Mexico  nor  had  said  corporation  ever  owned 
the  Sunset  Canal  or  the  diverting  structures  thereon. 

(b)  That  no  corporation  ever  had  or  claimed  the 
right  to  appropriate  or  divert  water  from  the  Gila 
River  in  NewT  Mexico. 

(c)  That  they  were  defendants  in  said  cause  and 
had  consented  to  the  entiy  of  said  consent  decree  and 
their  lands  lie  in  New  Mexico  and  are  irrigated  by 
water  of  the  Gila  River  by  means  of  the  Sunset  Canal. 

(d)  That  thirty  defendants  named  in  the  final 
decree  were  either  dead  before  this  suit  was  filed  or 
before  said  decree  was  entered,  or  have  since  died  or 
sold  their  lands  and  water  rights. 

(e)  They  denied  that  they  had  diverted  water 
from  the  Gila  River  during  the  year  1939,  but  ad- 
mitted they  had  used  such  waters  diverted  by  and 
delivered  to  them  by  the  water  master  of  the  Gila 


River  in  New  Mexico  appointed  by  the  New  Mexico 
State  Engineer. 

(f)  That  acts  done  by  Thomas  McClure,  C.  B. 
Tooley  and  John  Bradford,  Jr.,  as  alleged  by  peti- 
tioner, were  done  by  them  in  their  official  capacities 
as  State  Engineer  of  New  Mexico,  Water  Master  of 
the  Gila  River  in  New  Mexico,  and  member  of  the 
State  Police,  respectively,  acting  under  the  orders 
and  at  the  direction  of  the  Governor  of  New  Mexico, 
and  that  on  December  21,  1938,  the  Interstate  Stream 
Commission,  a  body  charged  by  the  statutes  of  New 
Mexico  with  the  duty  and  authorized  to  protect  and 
conserve  the  interests  of  NewT  Mexico  in  the  interstate 
rivers  of  that  State,  adopted  a  resolution  directing 
the  said  State  Engineer  to  demand  of  said  C.  A.  Firth, 
Water  Commissioner,  to  cease  his  control  of  and  in- 
terference with  the  diversion,  use  and  distribution  of 
the  waters  of  the  Gila  River  in  New  Mexico,  and  upon 
Firth's  refusal  to  comply  with  such  request,  the  said 
State  Engineer  was  directed  to  present  said  resolu- 
tion to  the  Governor  of  New  Mexico,  requesting  him 
to  exercise  his  authority  as  Chief  Executive  of  New 
Mexico  to  direct  that  such  measures  be  taken  by  the 
proper  officers  of  the  State  to  enforce  said  resolution ; 
that  at  all  times  the  said  State  Engineer  has  admin- 
istered said  waters  in  a  fair  and  equitable  manner. 

(g)  That  said  McClure,  Tooley  or  Bradford,  were 
not  appellants'  agents;  that  they  did  not  have  control 
over  them,  but  that  all  of  the  acts  of  said  officers 
were  done  by  them  in  their  respective  official  capacities 
and  under  the  direction  of  the  Governor  of  New 
Mexico. 
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(h)  That  it  is  impossible  to  enforce  said  decree 
for  the  reason  that  half  of  the  area  of  irrigated  land 
having  water  rights,  on  said  Gila  River,  described  in 
said  decree,  is  now  owned  by  persons  who  were  not 
parties  to  said  suit  or  to  this  proceeding,  and  such 
persons  are  entitled  to  water  without  regard  to  said 
decree. 

(i)  Appellants  denied  that  they  had  disobeyed  any 
decree  or  order  of  the  court. 


EVIDENCE. 

On  November  22,  1938,  a  meeting  of  the  Interstate 
Stream  Commission  was  held  at  Santa  Fe,  New 
Mexico,  at  which  appeared  two  of  the  appellants  and 
three  other  persons  claiming  to  represent  the  Lower 
Gila  River  water  users,  seeking  relief  from  the  en- 
forcement of  the  decree  of  the  United  States  District 
Court  for  Arizona  Avhich  they  claimed  deprived  the 
New  Mexico  water  users  in  the  Virden  area  of  their 
water  rights  to  such  an  extent  that  it  was  becoming 
impossible  to  carry  on  farming.  The  Commission  de- 
cided to  make  the  necessary  investigation  of  engi- 
neering and  legal  questions  in  order  to  decide  what 
course  to  take  to  remedy  the  condition  complained  of, 
and  directed  the  State  Engineer  and  the  Commission's 
attorney  to  make  such  investigations.  (R.  p.  224.) 
The  attorney  furnished  the  Commission  an  opinion 
relative  to  the  right  of  the  United  States  District 
Court  for  the  District  of  Arizona  to  control  the  waters 
of  the  Gila  River  in  New  Mexico.   (R.  p.  227.) 


Acting  on  the  advice  of  the  State  Engineer  and 
its  attorney,  the  Commission  on  December  21,  1938, 
directed  the  State  Engineer  to  request  the  United 
States  District  Court's  Water  Commission  to  re- 
linquish control  of  the  waters  of  the  Gila  River  in 
New  Mexico,  and  if  he  refused  to  do  so  to  apply  to 
the  Governor  of  New  Mexico  to  exercise  his  power  to 
put  the  State  Engineer  in  possession  of  the  diversion 
and  distribution  of  said  waters.  (R.  pp.  220-223.) 
The  State  Engineer  also  wrote  a  letter  to  the  Honor- 
able Albert  M.  Sames,  United  States  District  Judge 
for  the  District  of  Arizona,  inclosing  a  copy  of  the 
Interstate  Stream  Commission's  resolution.  (R.  p. 
238.) 

On  January  3,  1939,  the  Governor  ordered  the  Chief 
of  the  State  Police  to  cause  the  said  water  commis- 
sioner to  relinquish  control  of  the  waters  of  said 
river  and  to  put  the  State  Engineer  of  New  Mexico 
in  possession  of  the  facilities  for  administering  the 
waters  of  said  stream  in  New  Mexico.  (R.  p.  225.) 
Thereafter  on  January  4,  1939,  the  State  Engineer 
and  John  Bradford,  Jr.,  met  Mr.  Firth  and  his  at- 
torney, John  Gung'l,  Esquire,  at  Virden,  New  Mexico, 
and  demanded  possession  of  the  headgates  and 
measuring  devices  on  the  Sunset  Canal  in  New  Mexico 
and  such  possession  being  refused,  the  State  Police- 
man Bradford  took  possession  thereof  and  put  the 
State  Engineer  in  charge.  (R.  pp.  212-218.)  The 
State  Engineer  appointed  C.  B.  Tooley  water  master 
for  the  Lower  Gila  District,  and  later  appointed  Hugh 
Pace  water  master.  (R.  p.  212.)  The  latter  continued 
to  act  as  such  during  1939.    (R.  p.  212.) 
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In  his  administration  of  said  waters  the  State  Engi- 
neer did  not  recognize  priority  of  Arizona  water 
rights  over  New  Mexico  water  rights.  (R.  pp.  214- 
215.)  He  instructed  the  water  master  to  distribute 
the  water  as  needed  and  as  economically  as  possible. 
(R.  p.  215.)  Neither  the  United  States  of  America, 
the  State  of  Arizona,  nor  any  Arizona  resident  or 
Arizona  corporation  has  filed  an  application  to  ap- 
propriate water  of  the  Gila  River  in  the  New  Mexico 
State  Engineer's  office.  (R.  p.  216.)  The  owners  and 
water  users  of  half  the  acreage  in  New  Mexico  de- 
scribed in  the  complaint  and  in  the  consent  decree  and 
who  used  water  in  1939  were  not  parties  to  said  con- 
sent decree.  When  the  Water  Commissioner  Firth 
cut  the  water  oft*  from  the  defendants  he  also  deprived 
the  owners  who  are  not  defendants  of  water.  (R.  p. 
217.) 

Water  from  the  Gila  River  is  supplied  to  appel- 
lants through  the  Sunset  Ditch.  (During  1939  Nancy 
O.  Pace  and  Mary  Jane  Jones,  appellants,  did  not  use 
any  water  from  the  Gila  River.   (R.  p.  183.) 

In  1939  Hugh  Pace,  Water  Master,  diverted  water 
from  the  Gila  River  by  means  of  the  Sunset  Ditch. 
There  were  approximately  2400  acres  of  filed  water 
rights  under  the  ditch  in  New  Mexico.  Pace  delivered 
water  to  the  water  users  under  the  ditch  in  Arizona 
when  he  delivered  it  to  New  Mexico  water  users  on 
the  written  request  of  Arizona  users.  He  received 
requests  for  water  from  the  Sunset  Canal  Company. 
The  persons  requesting  water  for  the  Sunset  Canal 
Company  were  Parley  P.  Jones,  an  appellant,  and  J. 
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R.  Robbe.  At  their  request  Pace  turned  water  into 
the  Sunset  Ditch.  No  other  appellant  made  a  re- 
quest for  water.  Pace  diverted  the  water  in  1937 
and  1938  under  Firth's  direction.  He  was  then  em- 
ployed by  Sunset  Ditch  Company.  The  company  had 
a  ditch  rider  in  1939.  Pace  was  paid  by  State  of  New 
Mexico  for  his  work  as  water  master  in  1939.  (R. 
p.  186.) 

Subsequent  to  the  forfeiture  of  the  charter  of  the 
Sunset  Ditch  Company,  the  business  of  the  Sunset 
Ditch  has  been  carried  on  by  a  voluntary  committee 
which  was  called  a  Board  of  Directors  and  which  was 
selected  by  the  owners  of  water  rights  acquired  from 
the  State.  The  committee  held  no  status  recognized 
by  the  laws  of  New  Mexico  nor  was  there  a  ditch 
company  which  was  a  legal  entity  recognized  under 
the  laws  of  New  Mexico.  They  have  used  the  names 
of  the  Sunset  Ditch  Company  and  the  Sunset  Canal 
Company  at  different  times. 

The  water  right  owners  contribute  money  in  pro- 
portion to  the  irrigated  acreage  each  owns.  The  com- 
mittee selects  a  president  and  a  secretary.  In  1939 
the  committee  was  composed  of  Parley  P.  Jones, 
R.  W.  Brooks  and  Rachel  Jensen,  appellants,  and 
Hiram  Pace  who  is  not  an  appellant  or  a  party  de- 
fendant. Jones  was  selected  president  and  Mrs.  Jen- 
sen secretary.  The  committee  has  been  operating  in 
this  manner  since  1921  when  the  Sunset  Ditch  Com- 
pany was  dissolved  and  were  so  acting  when  the  suit 
was  brought  and  the  consent  decree  was  entered. 
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The  assessments  were  paid  to  Firth  by  the  com- 
mittee prior  to  1939,  but  have  not  been  paid  since, 
nor  has  money  to  pay  them  been  collected  from  the 
water  users.  A  few  shares  of  stock  in  the  Sunset 
Ditch  Company  have  been  issued  since  1921  to  comply 
with  requirements  of  the  Federal  Land  Bank.  (R. 
pp.  192-202  inc.)  None  of  the  appellants  diverted  water 
from  the  Gila  River  in  1939.  The  water  was  diverted 
by  the  officers  of  the  State  of  New  Mexico.  (R. 
p.  185.) 

No  corporation  by  the  name  of  the  Sunset  Canal 
Company  has  ever  been  incorporated  under  the  laws 
of  the  Territory  or  State  of  New  Mexico.  The  Sunset 
Ditch  Company  was  incorporated  under  the  laws  of 
the  Territory  of  NewT  Mexico  February  9,  1903,  and 
was  dissolved  June  14,  1921.  (R.  p.  219.)  The  Sunset 
Ditch  Company  was  not  authorized  by  its  charter  to 
appropriate  water  for  beneficial  use,  but  was  granted 
power  to  build,  operate  and  control  a  ditch  to  be 
known  as  " Sunset  Company's  Ditch"  to  take  water 
from  the  Gila  River  in  Grant  County  (Hidalgo 
Comity),  Territory  of  New  Mexico,  and  supply  same 
for  purposes  of  irrigation  in  Grant  County  (Hidalgo 
County),  Territory  of  New  Mexico.    (R.  p.  241.) 

Demand  was  made  by  the  Water  Commissioner 
upon  the  Sunset  Canal  Company  and  appellants, 
Jones,  Brooks,  Jensen  and  Pace,  directors,  to  pay  the 
assessments,  but  no  demand  was  made  by  the  Com- 
missioner on  any  other  appellant.    (R.  p.  204.) 
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COURT'S  FINDINGS  OF  FACT  AND  CONCLUSIONS 
OF  LAW. 

The  court  made  the  following-  findings  of  fact: 

"II. 

"That  the  Sunset  Ditch  Company  was,  in  1903, 
duly  incorporated  under  the  laws  of  the  State  of  New 
Mexico;  that  thereafter  said  corporation  took  pos- 
session of  and  thereafter  managed  and  operated  the 
Sunset  Canal;  that  at  the  time  the  Court  acquired 
jurisdiction  in  this  cause,  said  corporation  was  doing 
business  under  the  name  of  i Sunset  Canal  Company' 
in  the  states  of  Arizona  and  New  Mexico,  and  ever 
since  has  been,  and  now  is,  doing  business  under  said 
name ;  that  during  all  of  said  time,  the  officers,  agents 
and  representatives  of  said  corporation  have  acted  for 
said  corporation  by  using  the  name  '  Sunset  Canal 
Company',  and  still  continue  so  to  do;  that  the  Sun- 
set Canal  Company  is  identical  with  the  corporation 
organized  and  incorporated  in  1903,  under  the  laws 
of  the  State  of  New  Mexico  under  the  name  of  Sunset 
Ditch  Company,  and  is  referred  to  as  a  party-de- 
fendant herein  under  both  names.    (R.  p.  131.) 

"Ill  and  IV. 

"That  Parley  P.  Jones,  R.  W.  Brooks,  Rachael 
Jensen  and  Hiram  Pace  were  officers  and  directors  of 
the  Sunset  Canal  Company  during  the  year  1939.  (R. 
p.  132.) 
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"XL 

"That,  in  accordance  with  said  order,  the  Water 
Commissioner  duly  notified  each  party  entitled  to 
divert  water  from  the  Gila  River,  including*  respond- 
ent Sunset  Canal  Company,  to  pay  13^  per  acre  for 
all  lands  for  which  it  was  entitled  to  divert ;  that  the 
Sunset  Canal  Company  collected  said  sum  from  all 
the  water  users  under  its  system,  including  each  of 
the  respondents  herein,  and  paid  said  sum  to  the 
Water  Commissioner  for  the  years  1936,  1937,  and 

1938.    (R.  p.  138.) 
******* 

"XV. 

"(A)  That  on  or  about  January  4,  1939,  said 
respondents  hereinbefore  named,  and  each  of  them, 
wilfully  and  unlawfully  broke,  or  caused  to  be  broken, 
the  locks  on  said  diverting  structures  and  measuring- 
devices  and  caused  other  locks  to  be  placed  thereon; 

"(B)  That  the  respondent  Sunset  Canal  Com- 
pany, and  its  officers  and  agents,  at  all  times  since  the 
4th  day  of  January,  1939,  have  failed  and  refused  to 
provide  adequate  locking  facilities,  or  accurate 
measuring  or  automatic  recording  devices,  for  the  use 
of  the  Water  Commissioner,  as  provided  for  in  the 
order  of  this  Court ;  that  said  respondent  has  refused 
to  deliver  to  the  Water  Commissioner  keys  to  such 
locks  that  were  placed  on  the  headgates  and  recording 
gauges  owned  by  said  Sunset  Canal  Company,  and  has 
denied  said  Water  Commissioner  access  thereto;  and 
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that  said  respondent  has  refused  and  failed,  and  still 
continues  to  refuse  and  fail,  to  furnish  the  Water 
Commissioner  information  as  to  the  amount  of  water 
diverted  from  the  Gila  River,  by  said  respondent  and 
delivered  to  the  lands  under  its  system  during  the 
calendar  year  1939; 

4k(C)  That  said  respondents,  and  each  of  them, 
during  the  year  1939,  denied  the  right  of  the  Water 
Commissioner  to  regulate  or  control  the  diversion  or 
distribution  of  the  waters  of  the  Gila  River  into  the 
Sunset  Canal  in  the  State  of  New  Mexico;  that  dur- 
ing the  year  1939,  the  respondent,  Sunset  Canal  Com- 
pany, without  paying  therefor  as  provided  by  the 
decree  and  order  of  this  Court,  wilfully  and  wrong- 
fully diverted  water  from  the  Gila  River  in  the  State 
of  New  Mexico,  and  carried  the  same  through  the 
Sunset  Canal  to  the  lands  of  respondents  owning  or 
operating  lands  in  the  State  of  New  Mexico,  and  that 
such  respondents  wilfully  and  wrongfully  used  said 
water  in  irrigating  the  respective  lands  owned  or  op- 
erated by  them  (R.  p.  141)." 

The  court  made  the  following  conclusions  of  law: 
"3.  That  at  the  time  of  the  entry  of  the  decree 
herein,  on  the  29th  day  of  June,  1935,  the  Sunset 
Canal  Company  was,  ever  since  has  been,  and  now  is, 
a  corporation  doing  business  in  the  states  of  Arizona 
and  New  Mexico  and  within  the  jurisdiction  of  this 
Court;  (R.  143) 

"4.     That  by  their  acts  and  conduct,  the  respondents 
*   *   *  have   violated   the   terms  of  said  decree  and 
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orders  of  Court  made  pursuant  thereto;  that  they 
have  held  in  contempt  the  decree  and  the  injunction 
therein  contained,  the  orders  and  officer  of  this  Court 
and  that  judgment  should  be  entered  herein  finding 
and  adjudging  said  respondents,  and  each  of  them, 
guilty  of  contempt.    (R.  p.  143.)  " 


JUDGMENT. 

Judgment  was  entered  finding  the  Sunset  Canal 
Company  and  appellants  guilty  of  contempt  and  fining 
them  $100.00  each  for  the  benefit  of  C.  A.  Firth, 
Water  Commissioner,  to  pay  the  extraordinary  ex- 
penses incurred  by  him  in  the  prosecution  of  appel- 
lants and  for  such  other  expenses  as  he  has  or  may 
incur  in  the  administration  of  the  decree.    (R.  p.  145.) 


SPECIFICATIONS  OF  ERROR. 

I.  The  court  erred  in  overruling  appellants'  mo- 
tion to  vacate  the  decree  in  so  far  as  it  affects  water 
rights  in  New  Mexico,  and  appellants'  motion  to  dis- 
miss because  the  suit  in  which  it  was  entered  was  an 
action  to  quiet  title  to  waters  in  the  State  of  New 
Mexico. 

Motion  to  Vacate  Decree  (R.  p.  188) ;  Motion 
to  Dismiss  (R.  p.  205)  ;  Points  to  be  Relied 
Upon  No.  I  (R.  p.  150). 

II.  The  court  erred  in  overruling  appellants'  mo- 
tion to  vacate  the  decree  in  so  far  as  it  affects  water 


17 


rights  in  New  Mexico  and  appellants'  motion  to  dis- 
miss because  New  Mexico  is  an  indispensable  party. 

Motion  to  Vacate  Decree  (R.  p.  188) ;  Motion  to 
Dismiss  (R.  p.  205) ;  Points  to  be  Relied 
Upon  No.  VII,  VIII  and  IX  (R.  pp.  152- 
153). 

III.  The  court  erred  in  overruling  appellants'  mo- 
tion to  vacate  the  decree  in  so  far  as  it  affects  water 
rights  in  New  Mexico  and  appellants'  motion  to  dis- 
miss for  the  reason  that  the  decree  is  a  nullity  as  to 
successors  in  title  to  defendants  who  have  died  or 
sold  their  property  since  the  date  of  the  decree. 

Motion  to  Vacate  Decree  (R.  p.  188) ;  Motion 
to  Dismiss  (R.  p.  205)  ;  Points  to  be  Relied 
Upon  No.  XIV  (R.  p.  155). 

IV.  The  court  erred  in  overruling  appellants'  mo- 
tion to  vacate  the  decree  in  so  far  as  it  affects  water 
rights  in  New  Mexico  and  motion  to  dismiss  because 
said  decree  and  order  operate  directly  upon  the  Gila 
River  and  canals  in  New  Mexico. 

Motion  to  Vacate  (R.  p.  188) ;  Motion  to  Dis- 
miss (R.  p.  205) ;  Points  to  be  Relied  Upon 
No.  XIV  (R.  p.  155). 

V.  The  court  erred  in  making  Finding  of  Fact 
No.  II  (R.  p.  131)  that  the  Sunset  Ditch  Company  was 
a  corporation  at  the  time  the  court  acquired  jurisdic- 
tion in  this  cause. 

Motion  to  Vacate  Decree  (R.  p.  188)  ;  Motion 
to  Dismiss  (R.  p.  205)  ;  Points  to  be  Relied 
Upon  No.  XIII  (R.  p.  154). 
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VI.  The  court  erred  in  overruling  the  motion  of 
Parley  P.  Jones,  R.  W.  Brooks,  and  Rachel  Jensen 
to  quash  process  and  service  upon  them  in  New 
Mexico. 

Motion  to  Quash  (R.  p.  187)  ;  Points  to  be  Re- 
lied Upon  No.  XII  and  XXIII  (R.  pp.  154, 
159). 

VII.  The  court  erred  in  refusing  to  permit  appel- 
lants to  prove  that  the  waters  of  the  Gila  River 
claimed  to  be  diverted  in  violation  of  the  court's  de- 
cree and  order  would  not  have  benefited  any  Arizona 
water  users,  including  plaintiff's  wards,  if  it  had  not 
been  so  diverted. 

Tender  of  Proof  (R.  pp.  171-174  inc.)  ;  Points 
to  be  Relied  Upon  No.  XVI  and  XVII  (R.  p. 
156). 

VIII.  The  court  erred  in  refusing  to  permit  appel- 
lants to  prove  that  the  court's  order  and  decree  were 
physically  impossible  of  enforcement  in  New  Mexico 
because  one-half  of  the  water  rights  adjudicated  by 
said  decree  are  now  owned  and  operated  by  persons 
who  are  not  parties  to  this  suit. 

Tender  of  Proof  (R.  pp.  175-176;  Points  to  be 
Relied  Upon  No.  XXI  (R.  p.  158). 

IX.  The  court  erred  in  ruling  that  the  burden  of 
proof  was  upon  the  appellants  to  prove  that  they 
were  not  guilty  of  the  charges  of  contempt  made 
against  them. 

Appellants'  Exception  (R.  p.  169)  ;  Points  to  be 
Relied  Upon  No.  XXVII  (R.  p.  160). 
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X.  The  court  erred  in  overruling  appellants'  mo- 
tion to  dismiss  the  petition  and  rule  to  show  cause  for 
the  reason  that  the  evidence  before  the  court  failed  to 
show  that  the  appellants,  or  any  of  them,  disobeyed 
the  decree  or  any  order  of  the  court. 

Motion  to  Dismiss  (R.  p.  205)  ;  Points  to  be 
Relied  Upon  No.  XXVIII  (R.  p.  160). 

XI.  The  fine  imposed  of  $100.00  each  on  the  appel- 
lants is  for  a  round  sum  of  money  not  based  upon  any 
proved  item  or  items  of  expense,  but  intended  to  cover 
probable  losses  and  expense  and  that  if  imposed  by 
way  of  indemnity  to  the  petitioner  it  should  not  ex- 
ceed his  actual  loss  incurred  by  the  violation  of  the 
injunction,  including  the  expense  of  the  proceedings 
necessitated  in  presenting  the  offense  for  the  judg- 
ment of  the  court,  and  is  not  based  upon  evidence 
showing  the  amount  of  loss  and  expense,  and  the  sum 
of  $100.00  is  necessarily  arbitrary,  arrived  at  by  con- 
jecture, and  that  the  said  fine  is  punitive  and  not 
remedial. 

Exceptions  to  Court's  Proposed  Judgment  (R. 
pp.  246-247)  ;  Points  to  be  Relied  Upon  No. 
XXX  (R.  p.  160). 

XII.  If  failure  to  pay  the  thirteen  cents  per  acre 
constitutes  contempt,  the  only  relief  the  trial  court 
could  have  granted  the  petitioner  was  to  imprison  the 
appellants  until  they  had  paid  said  thirteen  cents 
per  acre. 

Points  to  be  Relied  Upon  No.  XXXI  (R.  p. 
161). 
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SUMMARY  OF  ARGUMENT. 

Appellants  contend  that  the  decree  is  void  as  to 
their  water  rights  situate  in  New  Mexico  because  (I) 
the  suit  in  which  the  decree  was  entered  was  an 
action  to  quiet  title  to  water  rights,  (II)  because  the 
State  of  New  Mexico  is  an  indispensable  party,  (III) 
because  the  decree  attempts  to  affect  the  title  to  water 
rights  in  New  Mexico  of  persons  who  were  not  parties 
to  this  litigation,  and  (IV)  because  the  decree  and  the 
court's  order  pursuant  thereto  operate  directly  upon 
the  Gila  River  and  canals  in  New  Mexico. 

Also  appellants  contend  that  the  court  erred  in  the 
following  particulars:  (V)  The  Court  erred  in  mak- 
ing Finding  of  Fact  No.  II  (R.  p.  131)  that  the  Sun- 
set Ditch  Company  was  a  corporation  at  the  time  this 
suit  was  filed  for  the  reason  that  the  charter  of  the 
Sunset  Ditch  Company  had  prior  to  that  time  been 
forfeited  under  the  laws  of  the  State  of  New  Mexico ; 
(VI)  That  the  court  erred  in  overruling  the  motion 
of  Parley  P.  Jones,  R.  W.  Brooks,  and  Rachel  Jen- 
sen to  quash  process  and  service  of  the  same  upon 
them  in  New  Mexico;  (VII)  That  the  court  erred  in 
refusing  to  permit  appellants  to  prove  that  the  waters 
of  the  Gila  River  claimed  to  have  been  diverted  and 
used  by  appellants  in  violation  .of  the  court's  decree 
and  order  would  not  have  benefited  any  Arizona 
water  users,  including  plaintiff  or  plaintiff's  wards, 
if  it  had  not  been  so  diverted  and  used;  (VIII)  The 
court  erred  in  refusing  to  permit  appellants  to  prove 
that  the  court's  order  and  decree  were  physically  im- 
possible of  enforcement  in  New  Mexico  because  one- 
half  of  the  water  rights  adjudicated  by  said  decree 
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are  now  owned  and  operated  by  persons  who  are  not 
parties  to  this  suit;  (IX)  The  court  erred  in  ruling 
that  the  burden  was  on  appellants  to  prove  they  were 
not  guilty  of  contempt;  (X)  That  the  evidence  failed 
to  show  that  the  appellants  were  guilty  of  disobed- 
ience or  resistance  to  any  lawful  writ,  process,  decree 
or  command  of  the  court;  (XI)  That  the  fine  imposed 
upon  appellants  was  not  supported  by  proof  of  items 
of  loss  or  damage;  (XII)  That  the  appellants  were 
found  guilty  of  a  refusal  to  pay  the  acreage  assess- 
ment and  that,  therefore,  the  only  relief  the  court 
could  have  granted  petitioner  was  to  imprison  appel- 
lants until  they  shall  pay  the  assessments. 


ARGUMENT. 

I. 

THE  DECREE  IS  VOID  IN  SO  FAR  AS  IT  AFFECTS  WATER 
RIGHTS  SITUATED  IN  NEW  MEXICO. 

Appellants  are  charged  with  having  violated  a 
decree  of  the  United  States  District  Court  for  Ari- 
zona. The  decree  undertook  to  quiet  title  to  appel- 
lants' water  rights  in  New  Mexico. 

Appellants  moved  the  court  to  vacate  the  decree  in 
so  far  as  it  affects  their  water  rights  in  New  Mexico. 
(R.  p.  188.) 

The  suit  in  which  the  decree  was  entered  was 
brought  to  quiet  title  to  water  rights  in  the  Gila  River 
in  Arizona  and  New  Mexico,  including  the  water 
rights  of  these  appellants  in  the  latter  state. 
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By  the  amended  complaint,  jurisdiction  was  alleged 
to  depend  on  the  fact  that  the  United  States  of 
America  was  a  party.     (R.  p.  5.) 

The  defendants  are  some  forty  canal  or  ditch  com- 
panies and  irrigation  districts  and  approximately 
fifteen  hundred  municipal  corporations,  school  dis- 
tricts, corporations  and  persons,  residents  of  Arizona 
and  New  Mexico.  (Stipulation,  R.  p.  255.)  It  was 
alleged  that  the  defendants  claimed  rights  to  divert 
water  from  the  Gila  River  as  it  flows  between  a  line 
ten  miles  east  of  the  parallel  to  the  dividing  line  be- 
tween Arizona  and  New  Mexico  and  the  confluence  of 
the  Salt  River  with  the  Gila  River  in  Arizona,  ex- 
cluding the  valleys  of  the  San  Francisco,  San  Carlos, 
San  Pedro,  and  Santa  Cruz  Rivers.  (R.  p.  23.)  Of 
the  valley  of  the  Gila  River  so  described,  approxi- 
mately ten  miles  lies  in  New  Mexico  and  the  remainder 
of  approximately  one  hundred  and  ninety  miles  lies 
in  Arizona. 

Excerpts  from  the  amended  complaint  set  out  in 
the  record  at  pages  21  to  24,  /paragraphs  14  and  15, 
inclusive,  clearly  show  the  nature  of  the  suit,  and  that 
it  was  an  action  to  quiet  title  to  water  rights.  The 
decree  (Appendix  p.  i)  recites  that  the  parties  have 
compromised  their  claims,  as  set  forth  in  their  plead- 
ings, and  this  statement  is  reiterated  in  the  stipula- 
tion for  the  entry  of  the  consent  decree.  (Appendix — 
Stipulation.) 

This  was  not  a  suit  in  tort  to  obtain  an  injunction 
restraining  the  defendants  from  diverting  the  waters 
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of  the  Gila  River  above  plaintiff's  lands  to  its  preju- 
dice, and  therefore  not  within  United  States  v.  Walker 
River  Irrigation  District  (9  ,Cir.),  104  Fed.  (2d)  334; 
Vineyard  Land,  and  Stock  Company  v.  Twin  Falls 
8.  R.  L.  d  W.  Co.  (9  Cir.),  245  Fed.  9;  or  Rickey 
Land  and  Cattle  Company  v.  Miller  and  Lax,  218 
U.  S.  258,  54  L.  ed.  1032,  152  Fed.  11,  146  Fed.  574. 

In  Miller  and  Lux  v.  Rickey,  et  al.  (C.  C),  146  Fed. 

574-575,  characterizing  the  suit  in  that  case,  the  court 

said: 

"The  general  nature  and  character  of  this  suit 
may  be  briefly  stated  as  one  in  tort  to  obtain 
an  injunction  restraining  the  defendants  from 
diverting  the  waters  of  Walker  River  above  com- 
plainant's land  to  its  prejudice." 

An  action  to  quiet  title  to  a  water  right  is  a  local 
suit  and  must  be  commenced  and  prosecuted  in  the 
courts  of  the  state  in  which  the  water  right  is  situated. 
Tliis  court,  in  Rickey  Land  mid  Cattle  Co.  v.  Miller 
and  Lux,  152  Fed.  11-14,  15,  approved  the  decision  of 
the  Supreme  Court  of  Utah  in  Conant  v.  Deep  Creek 
and  Curlew  Valley  Irrigation  Co.,  66  Pac.  188,  189. 
The  Supreme  Court  of  Utah  said  (p.  189) : 

"An  action  therefore  to  quiet  the  title  and  de- 
termine and  establish  the  rights  to  divert  and 
use  water  for  such  purposes  is  in  the  nature  of 
an  action  to  quiet  title  to  real  estate  and  must  be 
commenced  and  prosecuted  in  the  courts  of  the 
state  in  which  it  is  situated.  The  courts  in  one 
state  are  without  jurisdiction  to  hear  and  de- 
termine suits  affecting  the  title  to  lands  in  an- 
other state."    Citing  cases. 
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And  in  that  case  the  court  also  said : 

"The  respondents  contend  that  the  appellants, 
having  interpleaded  in  the  Idaho  case  and  par- 
ticipated in  the  trial  thereof,  are  estopped  by  the 
force  of  that  adjudication  from  questioning  it. 
Jurisdiction  of  the  subject  matter  of  a  suit  can- 
not be  conferred  by  consent,  neither  can  the  want 
of  such  jurisdiction  be  waived."    Citing  cases. 

In  the  recent  case  of  Albion-Idaho  Land  Co.  v.  Naf 
Irrigation  Co.,  97  Fed.  (2d)  439  (10th  Cir.),  the 
court  said: 

"A  suit  to  adjudicate  water  rights  is  a  local 
action.  The  Hart  decree  undertook  to  adjudicate 
water  rights  beyond  the  jurisdiction  of  the  court 
and  was  void  on  its  face."  Citing  in  support 
Conant  v.  Deep  Creek  and  Curlew  Valley  Irriga- 
tion Co.  and  Rickey  L.  <&  C.  Co.  v.  Miller  and 
Lux,  152  GFed.  11,  affirmed  218  U.  S.  258,  54  L.  ed. 
1032. 


II. 

THE  STATE  OF  NEW  MEXICO  IS  AN  INDISPENSABLE  PARTY. 

The  appellants  moved  the  court  to  vacate  the  decree 
and  orders  pursuant  thereto  in  so  far  as  they  affect 
water  rights  in  New  Mexico  for  the  reason  that  the 
State  of  New  Mexico  is  an  indispensable  party.  (R. 
pp.  188,  189,  190.) 

It  appears  from  the  record  that  there  were  2456 
acres  of  water  rights  under  the  Sunset  Canal  in  the 
Virden  District  in  New  Mexico  whose  rights  were 
determined  by  the  decree,   and  that  of  the  present 
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owners  of  said  water  rights  fifty  per  cent  are  not 
parties  to  this  suit.  (R.  p.  184.)  It  also  appears  in 
Firth's  petition  that  seventy-five  persons  were  named 
as  respondents  who  were  defendants  and  owners  of 
land  and  water  rights  described  in  the  decree.  (R.  47.) 
Of  these  but  thirty-two,  who  are  the  appellants  here, 
were  found  to  have  irrigated  land  under  the  Sunset 
Canal  in  1939.     (R.  p.  145.) 

The  court  was  also  apprised  of  the  fact  that  the 
State  of  New  Mexico  had  challenged  the  court's  decree 
and  order  and  had  assumed  control  of  the  Gila  River 
and  the  diversion  and  distribution  of  its  waters  in 
New  Mexico. 

"The  decree  was  of  no  force  against  Oregon  or 
Oregon  appropriators  not  parties  to  the  suit. 
United  States  v.  Oregon,  295  U.  S.  1-12;  79  L.  ed. 
1267-1272;  Priest  v.  Las  Vegas,  232  U.  S.  604;  58 
L.  ed.  751." 

Washington  v.  Oregon,  297  U.  S.  517-528;  80  L. 
ed.  837,  843. 

New  Mexico  has  a  paramount  right  in  the  waters 
of  the  Gila  River  in  New  Mexico. 

In  New  Jersey  v.  New  York,  283  U.  S.  335,  342,  343; 
74  L.  ed.  1104-1106,  the  Supreme  Court  said : 

"A  river  is  more  than  an  amenity,  it  is  a  treasure. 
It  offers  a  necessity  of  life  that  must  be  rationed 
among  those  who  have  power  over  it.  New  York 
has  the  physical  power  to  cut  off  all  the  water 
within  its  jurisdiction.  But  clearly  the  exercise 
of  such  a  power  to  the  destruction  of  the  interest 
of  lower  States  could  not  be  tolerated.  And  on 
the  other  hand  equally  little  could  New  Jersey  be 
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permitted  to  require  New  York  to  give  up  its 
power  altogether  in  order  that  the  river  might 
come  down  to  it  undiminished.  Both  States  have 
real  and  substantial  interests  in  the  River  that 
must  be  reconciled  as  best  they  may  be. ' ' 

In  Arizona  v.  California,  298  U.  S.  558-572 ;  80  L. 
ed.  1331-1339,  the  court  said: 

"  Although  no  decree  rendered  in  its  absence  can 
bind  or  affect  the  United  States,  that  fact  is  not 
an  inducement  for  this  court  to  decide  the  rights 
of  the  states  which  are  before  it  by  a  decree 
which,  because  of  the  absence  of  the  United  States, 
could  has  no  finality." 

The  rights  asserted  by  the  plaintiff  in  this  cause  are 
subordinate  to  and  dependent  upon  the  right  of  New 
Mexico  to  an  equitable  share  of  the  waters  of  the  Gila 
River. 

New  Mexico  has  asserted  its  right  and  challenges 
the  jurisdiction  of  the  District  Court  of  Arizona.  The 
decree  lacks  finality  and  any  decree  of  the  United 
States  District  Court  of  Arizona  in  this  cause  in  the 
absence  of  New  Mexico  will  lack  finality  so  far  as  it 
affects  water  rights  on  the  Gila  River  in  New  Mexico. 

It  appears  from  the  record  that  if  the  decree  is 
enforced  the  lands  and  property  of  not  only  the  de- 
fendants but  the  owners  of  fifty  per  cent  of  the  land 
and  water  rights  who  are  strangers  to  the  decree  will 
be  destroyed. 

Not  only  is  the  State  of  New  Mexico  not  a  party, 
but  a  large  part  of  the  owners  of  land  and  water  rights 
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affected  by  the  decree  are  not  parties  to  and  are  not 
bound  by  the  decree. 

The  Supreme  Court  of  the  United  States  in  the 
case  of  Wyoming  v.  Colorado,  259  IT.  S.  419,  468,  66 
L.  ed.  999-1015,  said: 

"As  respects  Wyoming  the  welfare,  prosperity, 
and  happiness  of  the  people  of  the  large  part  of 
the  Laramie  Valley,  as  also  a  large  portion  of  the 
taxable  resources  of  two  counties,  are  dependent 
on  the  appropriations  in  that  state.  Thus  the  in- 
terests of  the  state  are  indissolubly  linked  with 
the  rights  of  the  appropriators. " 

The  State  of  New  Mexico  is  an  indispensable  party 
for  the  further  reason  that  the  acts  necessary  to  en- 
force the  decree  so  far  as  they  affect  New  Mexico 
water  rights  must  be  done  in  New  Mexico  and  require 
the  assent  of  New  Mexico.  It  now  appears  that  New 
Mexico  has  not  given  her  consent  but  has  prevented 
the  enforcement  of  the  decree  by  taking  over  the  ad- 
ministration of  the  waters  of  the  Gila  River  and  oust- 
ing the  court's  water  commissioner  from  further 
control. 

In  Rickey  Land  and  Cattle  Company  v.  Miller  and 
Lux,  218  U.  S.  258-262,  54  L.  ed.  1032-1038,  the  court 
said: 

"The  alleged  rights  of  Miller  and  Lux  involve  a 
relation  between  parcels  of  land  that  cannot  be 
brought  within  the  same  jurisdiction.  This  rela- 
tion depends  as  well  upon  the  permission  of  the 
laws  of  Nevada  as  upon  the  compulsion  of  the  laws 
of  California.     It  is  true  that  the  acts  necessary 
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to  enforce  it  must  be  done  in  California  and  re- 
quire the  assent  of  that  State  so  far  as  this  court 
does  not  decide  that  they  may  be  demanded  as  a 
consequence  of  whatever  right,  if  any,  it  may 
attribute  to  Nevada." 

Commenting  upon  this  decision,  Mr.  Wiel  in  Volume 
1,  Water  Rights  of  Western  States  (3d  ed.)  page  364, 
said: 

"In  the  late  case  of  Rickey  etc.  Co.  v.  Miller,  in 
the  supreme  court  of  the  United  States,  the  de- 
cision upon  a  question  of  procedure  below  referred 
to  was  based  upon  the  principle  of  Kansas  v. 
Colorado,  that  riparian  owners  in  California  or 
appropriators  in  Nevada,  upon  the  Walker  River 
crossing  the  boundary,  must  deduce  any  right  they 
may  have  from  the  law  of  their  respective  States ; 
and  the  enforcement  of  either  right  beyond  the 
boundary  of  its  State  must  depend  upon  the  con- 
currence of  the  other  State.  Unless  the  upper 
State  (California)  will  voluntarily  impose  condi- 
tions upon  its  citizens  in  favor  of  users  in  the 
lower  State  (Nevada),  the  latter  have  no  right  in 
the  matter  other  than  to  complain  that  the  lower 
State  as  such  (and  not  merely  the  plaintiff)  is  not 
receiving  an  equitable  share  of  the  benefit  of  the 
stream.  This  seems  to  make  rights  upon  inter- 
state streams  a  matter  of  interstate  relation, 
reachable  by  creation  of  joint  commissions  be- 
tween the  States  interested,  to  establish  rules  for 
such  streams." 

The  State  of  New  Mexico  is  an  indispensable  party 
for  the  further  reason  that  it  appears  from  the  record 
at  this  time  that  New  Mexico,  in  taking  charge  of 
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the  Gila  River  and  the  Sunset  Ditch,  has  prevented 
the  enforcement  of  the  court's  decree  and  order. 

The  court  cannot  compel  these  appellants  to  per- 
form any  act  necessary  to  carry  out  the  decree  and 
order  of  this  court  because  appellants  have  no  power 
or  control  over  the  State  of  New  Mexico,  its  officers 
or  agents,  or  any  means  of  compelling  them  to  permit 
the  performance  of  the  court's  decree  and  order. 

The  case  of  Kendig  v.  Dean,  97  U.  S.  423,  24  L.  ed. 
1061,  is  in  point  here,  from  which  we  quote  as  follows: 
"The  appellant,  who  was  complainant  below,  was 
a  citizen  of  Tennessee  where  the  suit  was  brought, 
and  Dean,  the  defendant,  wasi  a  citizen  of  Ohio. 
The  controversy  related  to  one  hundred  and 
eighty-four  shares  of  the  stock  of  the  Memphis 
Gas-Light  Company,  which  Company  was  not 
made  a  party  to  the  suit.  A  demurrer  to  the  bill 
was  overruled;  and  the  Court,  after  hearing  on 
bill,  answer,  exhibits  and  depositions,  dismissed 
the  bill  on  the  merits. 

"We  are  of  opinion  that  the  circuit  court  had  no 
jurisdiction  to  try  the  case,  because  the  gas-light 
company  was  an  indispensable  party  to  the  relief 
sought  in  the  bill,  or  to  any  relief  which  a  court 
of  equity  could  give. 

"The  substance  of  the  bill  is  that  plaintiff  was 
the  owner  of  the  shares  of  the  gas  company  stock, 
already  mentioned,  and  that  while  he  so  owned  and 
held  the  stock,  and  during  the  late  civil  war,  the 
defendant  'Obtained  possession  of  the  books  and 
control  of  the  offices  of  the  company,  and  being  so 
in  possession  and  control,  wrongfully  and  fraudu- 
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lently  procured  and  obtained  to  be  made  a  transfer 
upon  the  books*  of  the  company  to  his  own  name  as 
owner,  and  from  the  name  of  your  orator,  the  said 
184  shares  of  stock,  and  the  issuance  to  him  of  a 
certificate  of  said  stock,  and  the  cancellation  of  the 
certificate  of  his  stock  belonging  to  and  in  the 
name  of  your  orator.'  It  is  further  alleged  that 
this  was  done  without  purchase  from,  or  consid- 
eration given  to,  plaintiff,  and  without  any  lawful 
authority. 

1 '  The  relief  prayed  is,  '  That  the  said  capital  stock 
may  be  restored  to  your  orator,  and  deemed  to  be 
of  his  property;  and  that  all  the  right  and  title 
thereto  may  be  divested  out  of  said  Dean,  and 
vested  in  your  orator ;  and  that  said  Dean  may  be 
compelled  to  cause  and  authorize  the  transfer  of 
said  stock  to  be  made  on  the  books  of  the  company 
to  your  orator,  and  may  be  enjoined  from  making 
or  authorizing  to  be  made  a  transfer  of  any  of  the 
stock  to  any  other  person ;  and  that  other  suitable 
relief  may  be  granted  to  your  orator.'  The  orig- 
inal certificate  of  stock  is  in  possession  of  plaintiff, 
as  he  declares  in  the  bill,  and  is  annexed  to  it  as 
an  exhibit. 

"It  also  appears  that  the  corporation,  at  the  time 
the  suit  was  brought,  had  a  president,  a  board  of 
directors  and  a  secretary.  This  suit  is  not  brought 
to  recover  the  dividends  received  by  Dean  which 
ought  rightfully  to  have  been  paid  to  plaintiff.  No 
such  relief  is  asked,  and  no  averment  that  any 
dividends  were  declared  or  paid  to  Dean  on  that 
account.  Nor  is  it  brought  to  recover  damages  for 
the  wrongful  seizure  of  plaintiff's  property  and 
conversion  of  it  to  defendant's  use. 
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"The  relief  appropriate  to  either  of  these  griev- 
ances might  have  been  sought  in  an  action  at  law. 
It  is  not  an  action  to  obtain  from  Dean  the  specific 
certificate  of  stock,  for  that  remains  in  plaintiff's 
possession. 

"The  gravamen  of  the  charge  is  that  Dean,  while 
in  possession  of  the  books  and  control  of  the  offices 
of  the  company,  caused  a  transfer  to  be  made  on 
the  books  of  the  company  to  him  of  the  shares  of 
its  stock  owned  by  plaintiff,  and  the  relief  asked 
is  the  restoration  of  the  stock  on  the  books  of  the 
company  to  the  name  of  plaintiff,  and  the  future 
recognition  by  the  company  of  his  rights  in  the 
stock.  And  the  court  is  asked  to  compel  Dean  to 
do  this. 

1 '  Suppose  that  the  court  had  rendered  a  decree  in 
the  exact  language  asked  by  plaintiff,  and  Dean 
should  be  attached  for  contempt  in  refusing  to 
perform  it.  He  could  answer  very  truly  that  he 
was  not  the  gas  light  company,  and  had  no  control 
of  the  books  or  of  the  officers  of  the  company ;  that 
he  had  no  means  of  compelling  the  company  to 
make  transfer  of  this  or  any  other  stock  on  its 
books;  that  it  was  a  corporation  governed  by  its 
own  officers,  and  was  not  bound  by  the  decree  of 
the  court,  and  would  not  perform  it.  The  court 
would  find  itself  in  the  position  of  having  made  a 
decree  it  could  not  enforce,  of  attempting  to  give 
a  relief  which  was  beyond  its  power,  because  tin1 
party  whose  action  was  necessary  to  that  relief 
was  not  a  party  to  the  suit. 

"On  the  other  hand  if  the  gas-light  company  had 
been  a  party  to  the  suit,  and  plaintiff)  had  sus- 
tained the  allegation  of  his  bill  by  proof,  the  relief 
would  have  been  perfect.  The  company  could  have 
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been  compelled  to  restore  plaintiff  to  the  owner- 
ship of  the  stock  on  their  books,  and  to  treat  him 
in  future  as  one  of  their  stockholders,  and  the  de- 
cree would  have  bound  both  Dean  and  the  com- 
pany. As  it  is,  the  specific  relief  sought  by  plain- 
tiff is  not  within  the  power  of  the  court,  nor,  is  any 
relief  within  the  equity  jurisdiction  of  the  court 
which  can  arise  out  of  the  frame  of  the  bill  in  the 
absence  of  the  gas  light  company. 

"The  rules  which  govern  the  circuit  courts  of  the 
United  States  sitting  in  chancery,  in  cases  like 
this,  have  been  well  denned  in  the  cases  of  Shields 
v.  Barrow,  17  How.,  130, 15  L.  ed.  158,  and  Barney 
v.  Baltimore,  6  Wall.  280,  18  L.  ed.  825." 

The  appellants  and  owners  of  water  rights  acquired 
by  complying  with  the  statutes  of  the  State  of  New 
Mexico  acquired  only  the  usufruct  of  the  waters  of  said 
stream.  The  basic  title  and  the  right  to  control  and 
dispose  of  said  water  remained  at  all  times  in  the  State 
of  New  Mexico,  subject  to  the  right  to  use  in  New 
Mexico  under  its  laws.  The  appellants  could  not  by  a 
deed  or  other  conveyance  without  the  consent  and 
against  the  will  of  the  State  of  New  Mexico  sell  their 
water  rights  to  users  in  Arizona.  Nor  can  they  by  a 
consent  decree  do  indirectly  what  they  cannot  do  di- 
rectly by  conveyance.  New  Mexico's  equitable  portion 
of  the  waters  of  the  Gila  River  still  remains  a  natural 
resource  of  the  State  of  New  Mexico  for  the  benefit  of 
the  public.  What  that  equitable  portion  may  be  has 
never  been  determined  by  a  court  of  competent  juris- 
diction. 
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III. 

SUCCESSORS  IN  TITLE  TO  DEFENDANTS  OWNING  WATER 
RIGHTS  IN  NEW  MEXICO  ARE  NOT  BOUND  BY  THE 
DECREE. 

It  appears  from, the  record  that  one-half  of  the  water 
rights  in  New  Mexico  adjudicated  by  the  decree  are 
now  owned  by  persons  who  were  not  parties  to  the  de- 
cree.   As  to  them  the  decree  is  a  nullity. 

The  Supreme  Court  in  Rickey  Land  and  Cattle  Co.  v. 

Miller  &  Lux,  218  U.  S.  258-262,  54  L.  ed.  1032-1038, 

states : 

"To  affect  a  purchaser  with  a  suit  against  his 
vendor,  it  is  said  that  at  least  the  res  must  be 
within  the  territorial  jurisdiction  of  the  court  in 
which  the  suit  is  brought.  See  Fall  v.  Eastin,  215 
U.  S.  1,  54  L.  ed.  65,  23  L.  R.  A.  (N.  S.)  924,  30 
Sup.  Ct.  Rep.  3." 

In  the  last  mentioned  case,  Fall  v.  Eastin,  supra,  the 
court  said  (215  U.  S.  11)  : 

"But,  however  plausibly  the  contrary  view  may  be 
sustained,  we  think  that  the  doctrine  that  the 
court,  not  having  jurisdiction  of  the  res,  cannot 
affect  it  by  its  decree,  nor  by  a  deed  made  by  a 
master  in  accordance  with  the  decree,  is  firmly 
established. ' ' 


IV. 

THE  DECREE  AND  ORDER  OF  THE  DISTRICT  COURT  OPERATE 
DIRECTLY  ON  THE  RrVER  AND  CANALS  IN  NEW  MEXICO. 

The  decree  provides  that  a  Water  Commissioner 
shall  be  appointed  by  the  court  to  carry  out  and  en- 
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force  the  performance  of  the  decree  and  the  instruc- 
tions and  orders  of  the  court,  and  that  if  any  proper 
order  or  direction  of  the  Water  Commissioner  made 
for  the  enforcement  of  the  decree  is  disobeyed  he  is 
empowered  to  cut  off  the  water  from  the  ditch  then 
being  used  by  the  person  so  disobeying,  promptly  re- 
porting his  action  to  the  court;  that  the  means  for 
securing  funds  to  pay  the  salary  and  expenses  of  the 
Water  Commissioner  shall  be  fixed  by  the  court.  (Ap- 
pendix, pars.  XII  and  XIII.) 

By  its  order  of  December  9, 1935,  the  District  Court 
ordered  the  Water  Commissioner  to  collect  from  the 
party  designated  by  the  decreei  as  the  party  entitled  to 
divert  under  the  terms  of  the  decree  13^  per  annum 
for  each  acre  for  which  a  water  right  is  given  by  the 
decree;  and  the  Water  Commissioner  is  ordered  and 
directed  to  refuse  the  delivery  of  water  from  the  Gila 
River  to  any  party  entitled  to  divert  so  long  as  such 
diverter  remains  in  default  in  the  payment  of  any  of 
its  share  of  the  said  13^  per  acre.    (R.  p.  59.) 

By  the  decree  the  rights  to  divert  water  from  the 
Gila  River  are  decreed  to  the  various  canal  companies. 
The  appellants  were  not  decreed  rights  to  divert.  (Ap- 
pendix, pars.  V  and  VIII.) 

The  evidence  shows  that  the  Water  Commissioner  on 
January  1,  1939,  locked  the  headgates  and  notified  the 
Sunset  Canal  Company  to  pay  the  assessment  and  that 
until  it  paid,  the  water  would  remain  cut  off.  (R.  p. 
204.) 

All  of  these  acts  were  done,  and  by  the  decree  and 
order  required  to  be  done,  in  the  State  of  New  Mexico. 
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This  court  in  Vineyard  Land  and  Stock  Co.  v.  Twin 
Falls  S.  R.  L.  &  W.  Co.,  245  Fed.  9,  said: 

"  'It  (the  court)  cannot  by  any  decree  which  it 
may  make  in  this  suit,  directly  reach  the  dams, 
ditches  and  reservoirs  belonging  to  the  defendant 
located  entirely  within  the  State  of  California.' 
Miller  &  Lux  v.  Rickey  (C.  C),  127  Fed.  573-575. 
In  this  expression  of  the  law  we  concur." 

In  the  case  of  Wyoming  v.  Colorado,  298  U.  S.  573, 
80  L.  ed.  1339,  which  was  an  original  suit  by  the  State 
of  Wyoming  against  the  State  of  Colorado  to  enforce 
the  decree  of  the  United  States  Supreme  Court  in  an 
earlier  suit  between  them  respecting  their  relative 
rights  to  divert  water  from  the  Laramie  River,  an  in- 
terstate stream  rising  in  Colorado  and  flowing  into 
the  State  of  Wyoming ;  and  the  court,  having  fixed  in 
the  former  suit  the  amount  of  water  which  it  found  the 
State  of  Colorado  was  entitled  to  divert,  and  Wyoming 
having  complained  that  Colorado  had  diverted  more 
than  she  was  entitled  to,  the  court  had  under  consid- 
eration the  right  of  the  State  of  Wyoming  to  install 
measuring  devices  on  the  stream  in  Colorado,  and  on 
this  point  the  court  said  (298  U.  S.  585)  : 

"In  the  bill  it  is  complained  that  Colorado,  al- 
though requested  so  to  do,  has  refused  to  permit 
Wyoming  to  install  measuring  devices  at  the 
places  of  diversion  for  the  purpose  of  ascertain- 
ing the  amount  of  water  being  diverted  in  Colo- 
rado from  the  river  and  its  tributaries,  and  there 
is  a  prayer  for  a  decretal  order  permitting  such 
installation.  The  evidence  bearing  on  this  matter 
hardly  can  be  regarded  as  establishing  the  pro- 
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priety  of  such  an  order,  and  yet  it  tends  to  show 
a  need  for  improving  the  means  and  methods  of 
measuring  the  diversions,  for  keeping  accurate 
and  complete  records  thereof,  and  for  according 
to  the  representatives  of  Wyoming  full  access  to 
both  the  measuring  devices  and  the  records.  Rec- 
ognizing this  need,  Colorado  in  her  brief  assures 
us  that  through  her  officers  she  will  accord  to 
Wyoming's  officers  free  access  to  the  measuring 
devices  and  to  the  registering  charts,  records,  and 
other  available  data,  will  co-operate  freely  with 
them  in  devising  an  appropriate  plan  for  measur- 
ing the  diversions,  and  will  give, full  consideration 
to  such  suggestions  as  they  may  make  respecting 
the  improvement  of  the  measuring  equipment.  In 
this  situation  the  order  which  is  asked  would  be 
inappropriate.  While  the  problem  of  measuring 
and  recording  the  diversions  is  a  difficult  one,  we 
entertain  the  hope  that  the  two  States  will  by  co- 
operative efforts  accomplish  a  satisfactory  solu- 
tion of  it.  But  we  think  Wyoming  should  have 
leave  to  apply  to  us  for  an  appropriate  order  in 
the  matter  if  the  two  States  are  unable  to  agree 
and  it  is  found  that  there  is  real  need  for  invoking 
action  by  us*" 

In  that  case  the  Supreme  Court  of  the  United  States 
had,  full  jurisdiction  to  appoint  its  water  master  to 
control  the  diversion  of  water  in  Colorado,  but  was 
loathe  to  do,  so  as  long  as  it  was  not  shown  that  the 
two  states  could  not  agree  upon  the  installation  and 
operation  of  measuring  devices  although  the  same  were 
necessary  to  the  enforcement  of  the  court's  decree. 
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V. 

THE  COURT  ERRED  IN  MAKING  FINDING  OF  FACT  NO.  II 
(R.  p.  131)  THAT  THE  SUNSET  DITCH  COMPANY  WAS  A 
CORPORATION  AT  THE  TIME  THE  COURT  ACQUIRED 
JURISDICTION  IN  THIS  CAUSE. 

The  court  found : 
"II.  That  the  Sunset  Ditch  Company  was,  in 
1903,  duly  incorporated  under  the  laws  of  the 
State  of  New  Mexico ;  that  thereafter  said  corpora- 
tion took  possession  of  and  thereafter  managed 
and  operated  the  Sunset  Canal;  that  at  the  time 
the  court  acquired  jurisdiction  in  this  cause,  said 
corporation  was  doing  business  under  the  name  of 
' Sunset  Canal  Company'  in  the  states  of  Arizona 
and  New  Mexico,  and  ever  since  has  been,  and  now 
is,  doing  business  under  said  name ;  that  during 
all  of  said  time,  the  officers,  agents  and  representa- 
tives of  said  corporation  have  acted  for  said  cor- 
poration by  using  the  name  '  Sunset  Canal  Com- 
pany', and  still  continue  so  to  do;  that  the  Sunset 
Canal  Company  is  identical  with  the  corporation 
organized  and  incorporated  in  1903,  under  the  laws 
of  the  State  of  New  Mexico  under  the  name  of 
Sunset  Ditch  Company,  and  is  referred  to  as  a 
party-defendant  herein  under  both  names. ' ' 


The  court  made  the  following  Conclusion  of  Law : 
"3.  That  at  the  time  of  the  entry  of  the  decree 
herein,  on  the  29th  day  of  June,  1935,  the  Sunset 
Canal  Company  was,  ever  since  has  been,  and  now 
is,  a  corporation  doing  business  in  the  States  of 
Arizona  and  New  Mexico  and  within  the  jurisdic- 
tion of  this  court." 

The  records  of  the  New  Mexico  State  Corporation 
Commission  show  that  the  Sunset  Ditch  Company  was 
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dissolved  June  14,  1921  (R.  p.  219)  by  virtue  of  a 

statute  which  provides : 

"That  all  private  corporations  organized  under 
the  laws  of  the  Territory  of  New  Mexico  which 
have  refused  or  neglected  to  file  the  annual  reports 
required  by  law  in  the  office  of  the  State  Corpora- 
tion Commission  of  New  Mexico,  be  and  the  same 
are  hereby  declared  to  be  dissolved,  and  the  State 
Corporation  Commission  is  hereby  authorized  and 
directed  to  strike  the  names  of  all  such  corpora- 
tions from  its  index  of  live  corporations. ' '  Chapter 
185,  Session  Laws  of  1921  of  New  Mexico. 

The  records  also  show  that  there  has  never  been  a 
corporation  known  as  the  Sunset  Canal  Company  in- 
corporated in  the  territory  or  state  of  New  Mexico. 
(R.  p.  219.) 

In  Oklahoma  Natural  Gas  Co.  v.  Oklahoma,  273 
U.  S.  634,  the  court  said : 

' '  There  is  no  specific  provision  in  our  rules  for  the 
substitution  as  a  party  litigant  of  a  successor  to  a 
dissolved  corporation.  It  is  well  settled  that  at 
common  law  and  in  the  Federal  jurisdiction  a  cor- 
poration which  has  been  dissolved  is  as  if  it  did 
not  exist,  and  the  result  of  the  dissolution  cannot 
be  distinguished  from  the  death  of  a  natural  per- 
son in  its  effect.  (Citing  cases.)  It  follows, 
therefore,  that  as  !the  death  of  the  natural  person 
abates  all  pending  litigation  to  which  such  a  per- 
son is  a  party,  dissolution  of  a  corporation  at  com- 
mon law  abates  all  litigation  in  which  the  corpora- 
tion is  appearing  either  as  plaintiff  or  defendant. 
To  allow  actions  to  continue  would  be  to  continue 
the  existence  of  the  corporation  pro  hac  vice.    But 
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corporations  exist  for  specific  purposes,  and  only 
by  legislative  act,  so  that  if  the  life  of  the  corpora- 
tion is  to  continue  even  only  for  litigating  pur- 
poses it  is  necessary  that  there  should  be  some 
statutory  authority  for  the  prolongation.  The 
matter  is  really  not  procedural  or  controlled  by 
the  rules  of  the  court  in  which  the  litigation  pends. 
It  concerns  the  fundamental  law  of  the  corpora- 
tion enacted  by  the  state  which  brought  the  cor- 
poration into  being." 

The  original  complaint  was  filed  October  3,  1925, 
four  years  after  the  Sunset  Ditch  Company  had  been 
dissolved.  (R.  p.  2.)  If  the  Sunset  Ditch  Company 
was  dead,  it  could  not  act  either  in  its  own  name  or  in 
the  name  of  the  Sunset  Canal  Company. 

The  finding  was  not  that  the  Sunset  Canal  Company 
acted  as  a  corporation,  or  for  itself,  but  that  the  Sunset 
Ditch  Company  assumed  the  name  of  "  Sunset  Canal 
Company"  and  carried  on  the  business  of  the  Sunset 
Ditch  Company  under  the  assumed  name. 

The  court  fined  the  Sunset  Canal  Company.  The 
court  did  not  fine  the  Sunset  Ditch  Company. 

The  Sunset  Canal  Company  did  not  appeal.  There 
was  no  such  corporation;  it  could  not  appeal.  The 
Simset  Ditch  Company  could  not  appeal  either  in  its 
own  name  or  the  name  of  the  Sunset  Canal  Company. 

Neither  the  finding  of  fact  nor  the  conclusion  of  law 
is  supported  by  the  evidence. 
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VI. 

THE  COURT  ERRED  IN  OVERRULING  THE  MOTION  OF  PARLEY 
P.  JONES,  R.  W.  BROOKS  AND  RACHEL  JENSEN  TO  QUASH 
PROCESS  AND  SERVICE  UPON  THEM  IN  NEW  MEXICO. 

The  appellants,  Parley  P.  Jones,  R.  W.  Brooks  and 
Rachel  Jensen  were  served  in  New  Mexico  with  the 
rule  to  show  cause  issued  in  this  case.  They  were 
summoned  as  officers  and  directors  of  the  Sunset 
Canal  Company,  and,  appearing  specially  for  the 
motion  only,  they  moved  the  court  to  quash  the  rule 
to  show  cause  and  service  upon  them  as  such  officers 
and  directors.  This  motion  was  overruled.  (R.  p. 
129.) 

In  Robertson  v.  Railroad  Labor  Board,  268  U.  S. 
619-622,  69  L.  ed.  1119-1121,  the  court  said: 

"  Under  the  general  provisions  of  law,  a  United 
States  district  court  cannot  issue  process  beyond 
the  limits  of  the  district  (Harkness  v.  Hyde,  98 
U.  S.  476,  25  L.  ed.  237;  Ex  parte  Graham,  3 
Wash.  C.  C.  456,  Fed.  Cas.  No.  5,657) ;  and  a 
defendant  in  a  civil  suit  can  be  subjected  to  its 
jurisdiction  in  personam  only  by  service  within 
the  district  (Toland  v.  Sprague,  12  Pet.  300,  330, 
9  L.  ed.  1093,  1105).  Such  was  the  general  rule 
established  by  the  Judiciary  Act  of  September 
24, 1789,  Chap.  20,  §11,  1  Stat,  at  L.  73,  79,  Comp. 
Stat.  §1033,  in  acordance  with  the  practice  at 
the  common  law.  Picquet  v.  Swan,  5  Mason  35, 
39  et  seq.,  Fed.  Cas.  No.  11,134.  And  such  has 
been  the  general  rule  ever  since.  Munter  v.  Weil 
Corset  Co.,  261  U.  S.  276,  279,  67  L.  ed.  652,  654, 
43  Sup.  Ct.  Rep.  347.  No  distinction  has  been 
drawn  between  the  case  where  the  plaintiff  is  the 
government  and  where  he  is  a  private  citizen." 
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VII. 

THE  COURT  ERRED  IN  REFUSING  TO  PERMIT  APPELLANTS 
TO  PROVE  THAT  THE  WATER  DIVERTED  FROM  THE  GILA 
RIVER,  ALLEGED  TO  HAVE  BEEN  DIVERTED  IN  VIOLA- 
TION OF  THE  DECREE  AND  ORDER  OF  THE  COURT, 
WOULD  NOT,  IF  IT  HAD  NOT  BEEN  DIVERTED,  HAVE 
BENEFITED  ANY  WATER  USER  IN  THE  STATE  OF 
ARIZONA. 

The  appellants  offered  to  prove  that  in  the  year 
1939  the  water  diverted  by  the  State  Engineer  and 
used  by  the  appellants  and  other  water  users  in  the 
State  of  New  Mexico  on  the  Gila  River,  and  which 
was  placed  to  beneficial  use  by  them  would  not  and 
could  not  have  benefited  any  water  users  in  Arizona, 
and  that  had  the  decree  been  enforced  as  interpreted 
by  Mr.  Firth,  the  water  master,  and  as  operated  by 
him  in  former  years,  the  result  would  have  been 
that  all  crops  and  fruit  trees  of  the  appellants  and 
other  water  users  under  the  Gila  River  would  have 
been  destroyed.    (R.  pp.  171-174.) 

In  Albion-Idaho  Land  Company  v.  Naf  Irrigation 
Company,  97  Fed.  (2d)  439-444  (10  Cir.),  the  court 
said: 

"(11)  While  ordinarily  a  prior  appropriate 
has  a  paramount  right  to  divert  water  from  the 
stream  and  a  junior  appropriator  may  not  divert 
water  unless  the  waters  flowing  in  the  stream  are 
in  excess  of  the  amount  which  the  prior  appro- 
priator has  the  right  to  divert,  if,  due  to  seepage, 
evaporation,  and  channel  absorption  or  other 
physical  conditions  beyond  the  control  of  the 
appropriators,  the  water  flowing  in  the  stream 
will  not  reach  the  diversion  point  of  the  prior 
appropriator   in   sufficient  quantity   for  him   to 
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apply  it  to  beneficial  use,  then  a  junior  appro- 
priator  whose  diversion  point  is  higher  on  the 
stream  may  divert  the  water.  The  paramount 
right  of  the  prior  appropriator  does  not  justify 
him  in  insisting  that  the  water  be  wasted  and 
lost  by  denying  its  use  to  the  junior  appropriator 
under  such  circumstances." 

Fenstermaker  v.  Jorgensen,  53  Utah  325,  178 

P.  760,  763; 
Cleary  v.  Daniels,  50  Utah  494, 167  P.  820,  833; 
Bern  v.  Tanner  (D.  C.  Mont.),  60  F.  (2d)  626, 

628; 
Washington  v.  Oregon,  297  U.  S.  517,  522,  523, 
56  S.  Ct.  540,  542,  80  L.  ed.  837. 


VIII. 

THE  COURT  ERRED  IN  REFUSING  TO  PERMIT  APPELLANTS 
TO  PROVE  THAT  THE  COURT'S  ORDER  AND  DECREE 
WERE  PHYSICALLY  IMPOSSIBLE  OF  ENFORCEMENT  IN 
NEW  MEXICO  BECAUSE  ONE-HALF  OF  THE  WATER 
RIGHTS  ADJUDICATED  BY  SAID  DECREE  ARE  NOW 
OWNED  AND  OPERATED  BY  PERSONS  WHO  ARE  NOT 
PARTIES  TO  THIS  SUIT.    (R.  pp.  175-176.) 

The  appellants  offered  to  prove  that  one-half  of  the 
lands  and  water  rights  in  New  Mexico  on  the  Gila 
River  which  were  described  in  and  title  to  which  was 
attempted  to  be  adjudicated  in  this  suit  have  passed 
into  the  hands  of  innocent  purchasers  who  are  not 
now  and  never  have  been  parties  to  this  decree,  and 
that  such  lands  are  all  served  by  one  canal  which 
also  serves  the  lands  of  these  appellants,  and  that 
it  is  impossible  to  divert  and  distribute  the  water 
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of  the  Gila  River  through  the  Sunset  Canal  to  the 
appellants  in  compliance  with  the  decree  and  orders 
of  the  court  and  at  the  same  time  permit  the  persons 
who  are  not  parties  to  this  suit  free  access  to  the 
waters  of  the  river  and  the  right  to  divert  and  use 
the  same  according  to  their  New  Mexico  appropria- 
tions, and  that  when  in  January,  1939,  Mr.  Firth  cut 
off  the  waters  of  the  Gila  River  from  the  Sunset  Canal 
and  notified  the  officers  of  the  Sunset  Canal  Company 
that  the  same  would  not  be  turned  on  or  diverted 
until  the  acreage  assessment  had  been  paid,  he  not 
only  deprived  the  appellants  of  water,  but  also  the 
other  water  users  under  the  Sunset  Canal  of  water 
to  which  they  were  entitled. 

If  the  decree  does  not  affect  title  to  lands  and  water 
rights  in  New  Mexico  and  is  effective  only  in  so  far 
as  the  court  had  jurisdiction  of  the  defendants  and 
these  appellants,  it  then  follows  that  the  purchasers 
from  defendants  are  not  bound  by  the  decree.  The 
decree  as  to  them  in  New  Mexico  until  and  unless  the 
court  acquires  jurisdiction  over  their  persons  and 
coerces  their  obedience  to  the  decree  and  orders  of 
the  court  is  unenforceable.  They  are  not  bound  as 
purchasers  of  land  are  bound  by  actual  notice  of  an 
outstanding  deed  or  other  evidence  of  title  because  the 
decree  is  not  effective  as  a  conveyance  or  a  grant,  nor 
is  the  decree  constructive  notice  for  the  same  reason. 
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IX. 

THE  COURT  ERRED  IN  RULING  THAT  THE  BURDEN  OF  PROOF 
WAS  UPON  THE  APPELLANTS  TO  PROVE  THAT  THEY 
WERE  NOT  GUILTY  OF  THE  CHARGES  OF  CONTEMPT 
MADE  AGAINST  THEM. 

The  court  at  the  opening  of  the  case  at  the  hearing 
upon  the  motion  of  the  District  Attorney  ruled  that 
the  burden  was  upon  the  appellants  to  prove  that 
they  were  not  guilty  of  contempt,  to  which  ruling  an 
exception  was  taken.    (R.  p.  169.) 

This  court  in  Hanley  v.  Pacific  Live  Stock  Co.,  234 
Fed.  522,  531,  said: 

"  Although  it  has  not  been  held  by  the  Supreme 
Court  that  in  a  procedure  of  a  civil  nature  such 
as  the  one  here  before  us,  the  defendant  is  pre- 
sumed to  be  innocent  and  must  be  proved  to  be 
guilty  beyond  a  reasonable  doubt  (Gompers  v. 
Buck's  Stove  &  Range  Co.,  221  U.  S.  418,  444, 
31  Sup.  Ct,  492,  55  L.  ed.  797,  34  L.  R.  A.  (NS) 
874),  the  trend  of  all  the  decisions  is  that  the 
evidence  of  contempt  must  be  convincing.  In 
California  Paving  Co.  v.  Molitor,  113  IT.  S.  609, 
618,  5  Sup.  Ct.  618,  622  (28  ,L.  ed.  1106),  Mr. 
Justice  Bradley  said: 

"  'Process  of  contempt  is  a  severe  remedy,  and 
should  not  be  resorted  to  where  there  is  a  fair 
ground  of  doubt  as  to  the  wrongfulness  of  the 
defendant 's  conduct. ' 

"In  Accumulator  Co.  v.  Consolidated  Electric 
Storage  Co.  (CC),  53  Fed.  793,  in  a  proceeding 
for  contempt  for  violation  of  an  injunction,  the 
court  said: 

"  'This  proceeding  is  criminal  in  its  nature  and 
character,  and  the  same  rules  should  govern  as 
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in  the  trial  of  indictments.  The  burden  of  proof 
of  establishing  violation  of  the  injunction  is  upon 
the  complainant,  and  the  defendants  are  entitled 
to  the  benefit  of  any  reasonable  doubt.' 

"So  in  General  Electric  Co.  v.  McLaren  (CC), 
140  Fed.  876,  the  court  held  that  the  burden  of 
proof  to  establish  the  violation  of  an  injunction 
rests  upon  the  complainant,  and  that  the  defend- 
ant is  entitled  to  the  benefit  of  every  reasonable 
doubt." 

Also,  see: 

17  C.  J.  S.  "Contempt",  p.  114— note: 

"Heavy  Burden  Rests  on  Plaintiff 

"(1)  'The  plaintiffs  must  establish  the  law  and 
the  facts  relied  on  to  make  out  the  alleged  con- 
tempt; but,  as  this  is  a  proceeding  to  have  the 
defendant  adjudged  guilty  of  a  civil  contempt,  I 
am  not  prepared  to  say  that  the  plaintiffs  must 
establish  their  case  beyond  all  reasonable  doubt 
*  *  *  But  the  burden  is  heavy  on  the  plaintiffs, 
and  where  there  is  reasonable  ground  to  doubt  as 
to  the  wrongfulness  of  the  conduct  of  the  de- 
fendant, it  should  not  be  adjudged  in  contempt.' 
Electro-Bleaching  Gas  Co.  v.  Paradon  Engineer- 
ing Co.,  D.  C.  N.  Y.,  15  Fed.  (2d)  854,  855. 

"(2)  'The  plaintiff  has  a  heavy  burden  to  show 
a  defendant  guilty  of  civil  contempt.  It  must  be 
done  by  "clear  and  convincing  evidence",  and 
where  there  is  ground  to  doubt  the  wrongfulness 
of  the  conduct  of  the  defendant,  he  should  not  be 
adjudged  in  contempt.'  Fox  v.  Capital  Co.,  C. 
C.  A.  J.  N.,  96  F.  (2d)  684,  686." 
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X. 

APPELLANTS  ARE  NOT  GUILTY  OF  DISOBEDIENCE  OR  RE- 
SISTANCE TO  ANY  LAWFUL  WRIT,  PROCESS,  ORDER, 
RULE,  DECREE  OR  COMMAND  OF  THE  COURT. 

The  offense  charged  against  these  appellants  is  that 
they  refused  or  failed  to  pay  the  Water  Commissioner 
13^  per  acre  for  the  land  owned  by  them,  to  which  a 
water  right  had  been  decreed,  and  used  water  from 
the  Gila  River  without  paying  the  said  assessment. 

During  the  hearing  the  following  statements  were 
made  by  the  court  and  by  the  United  States  District 
Attorney : 

"The  Court.  If  I  understand  the  government's 
position  here,  the  offense  was  failing  to  make  their 
payments  on  the  assessments'? 

"Mr.  Flynn.    Yes,  your  honor."    (R.  p.  251.) 

The  court  later  stated  that  he  would  make  a  finding 
(Court's  Finding  of  Fact  No.  15-A,  R.  p.  141)  that 
the  appellants  broke  or  caused  to  be  broken  the  locks 
on  the  headgates  of  the  Sunset  Canal  (R.  P-  251),  but 
as  there  is  no  evidence  to  support  this  finding  we  will 
not  notice  it  further  except  to  call  the  court's  atten- 
tion to  the  fact  that  the  locks  and  measuring  devices 
were  replaced  by  those  installed  by  the  State  Engineer 
of  New  Mexico  (R.  p.  54),  and  there  was  no  com- 
plaint that  the  measuring  devices  so  installed  were 
not  efficient  or  that  Firth  was  denied  access  thereto. 

It  is  also  to  be  observed  that  there  was  no  charge 
that  appellants  by  their  use  of  water  deprived  any 
lower  appropriator  of  water  which  the  latter  could 
have  beneficially  used.    This  would  seem  to  dispose  of 
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any  question  of  a  violation  of  the  injunction  granted 
in  the  consent  decree. 

Mr.  Wiel,  with  reference  to  the  effect  of  an  in- 
junction in  a  like  situation,  made  the  following  com- 
ment: 

"The  modern  rule  is  to  regard  injunctions  granted 
to  appropriators  as  based  strictly  upon  beneficial 
use  and  as  not  restraining  a  defendant  while  the 
plaintiff  is  not  himself  using  the  water,  even  if 
the  decree  does  not  (as  it  should)  expressly  so 
declare;  *  *  *"  Citing  cases.  1  Wiel,  Water 
Rights  in  the  Western  States,  p.  708. 

The  sound  reason  behind  this  rule  is  stated  by  this 
court  in  United  States  v.  Walker  River  Irrigation 
District  (9  Cir.),  104  Fed.  (2d)  334-340: 

"So  precious  is  every  miner's  inch  of  water  in 
these  parched  regions  that  no  arrangement 
should  be  countenanced  which  would  encourage 
waste  or  tend  to  induce  it." 

That  the  appellants  made  use  of  the  water  to  save 
their  crops  is  not  questioned.  It  is  not  shown  that  any 
lower  appropriator  within  the  protection  of  the  in- 
junction could  have  applied  the  water  to  beneficial 
use. 

This  proceeding  was  instituted  for  the  sole  pur- 
pose of  vindicating  petitioner  Firth's  right  to  collect 
13^  per  acre  from  appellants. 

Neither  the  decree  nor  the  order  fixing  the  acreage 
assessment  makes  it  the  duty  of  the  appellants  to  pay 
Firth  13^'  per  acre.    That  part  of  the  order  providing 


48 


for  the  payment  of  the  acreage  assessment  reads  as 

follows : 

"It  Is  Further  Ordered  that  all  expenses  of  the 
Water  Commissioner  herein  authorized  shall  be 
paid  by  the  land  owners  and  for  that  purpose  the 
Water  Commissioner  is  authorized  and  directed 
to  collect  130  for  each  acre  of  land  for  which  a 
water  right  is  given  in  the  decree.  The  Water 
Commissioner  is  further  directed  to  collect  said 
130  per  acre  from  each  individual,  corporation, 
or  party  designated  in  the  decree  as  the  party 
entitled  to  divert  water  from  the  Gila  River  un- 
der the  terms  thereof  *  *  *" 

Nowhere  in  the  order  were  the  appellants  com- 
manded to  pay  Firth  130  per  acre.  That  this  was 
Firth's  interpretation  of  the  order  is  evidence  by  the 
fact  that  he  made  no  demand  on  appellants  to  pay 
the  assessment  but  did  make  a  demand  on  the  Sunset 
Canal  Company.  (Finding  No.  XIV,  R.  pp.  140, 
204.) 

The  order  directed  Water  Commissioner  "to  collect 
said  130  per  acre  from  each  individual,  corporation 
or  party  entitled  to  divert  water  from  the  Gila  River 
under  the  term  of"  the  decree.  (R.  p.  135.)  The 
appellants  were  not  entitled  to  divert  water  from  the 
Gila  River  under  the  terms  of  the  decree.  The  Sun- 
set Canal  Company  was. 

It  was  further  provided  by  the  order  that  "the 
Water  Commissioner  is  ordered  and  directed  to  re- 
fuse delivery  of  water  from  the  Gila  River  to  any 
party  entitled  to  divert  so  long  as  such  diverter  re- 
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mains  in  default  in  the  payment  of  any  of  its  share  of 
the  said  13  cents  per  acre".   (R.  p.  136.) 

There  was  no  express  order  commanding  appellants 
to  pay  the  13  cents  per  acre  assessment  nor  to  refrain 
from  using  the  water  of  the  river  as  long  as  the  as- 
sessment remained  unpaid. 

We  call  the  court's  attention  to  the  following  au- 
thorities : 

In  the  case  of  In  re  Probst  (2d  Cir.),  205  Fed.  512- 
513,  the  court  said: 

"Our  attention  has  been  called  to  no  writ,  process, 
order,  rule,  decree,  or  command  of  the  court 
which  he  has  disobeyed.  *  *  *  This  may  be  a 
highly  technical  ruling;  but  where  Congress  has 
been  so  industrious  to  restrict  the  natural  in- 
herent powers  of  a  federal  court,  scrupulous  at- 
tention to  the  limitations  it  has  imposed  would 
seem  to  be  the  proper  course." 

The  same  court  in  Berry  v.  Midtown  (2d  Cir.),  104 
Fed.  (2d)  107-111,  said: 

"Before  a  person  should  be  subject  to  punish- 
ment for  violating  a  command  of  the  court,  the 
order  should  inform  him  in  definite  terms  as  to 
the  duties  thereby  imposed  upon  him.  Once  we 
adopt  the  principle  that  an  express  order  to  one 
party  carries  implications  of  duties  imposed  upon 
the  other,  it  would  be  difficult  to  set  limits  upon 
the  doctrine.  We  believe  it  is  a  wiser  policy  to 
punish  as  contempt  only  the  disobedience  of  some 
express  command;  and  such  we  understand  to  be 
the  general  rule." 
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Quoting  from  Probst  case,  supra,  the  court  in 
Morgan  v.  United  States  (8th  Cir.),  95  Fed.  (2d) 
830-836,  said: 

"That  we  are  in  accord  with  the  quoted  declara- 
tion of  the  court,  as  to  our  duty  to  pay  scrupulous 
attention  to  the  limitation  imposed  by  Congress 
upon  the  power  of  the  court  to  punish  for  con- 
tempt, appears  from  the  following  expression  of 
this  court  in  Wilson  v.  United  States,  8  Cir.  25 
F.  (2d)  215,  218:  'Section  385  is  a  limitation  on 
the  power  of  the  inferior  federal  courts  to  punish 
for  contempt,  Ex  parte  Robinson,  19  Wall.  505, 
22  L.  ed.  205;  and  the  power  must  be  exercised 
within  the  restrictions  therein  named  V 

If  this  court  should  be  of  the  opinion  that  the  order 
laid  an  express  command  upon  appellants  to  pay  Firth 
13  cents  per  acre  or  until  the  assessments  were  paid, 
they  were  enjoined  from  using  water  and  that  appel- 
lants have  violated  said  order  or  orders  then  we  re- 
spectfully submit  that  the  court  was  without  jurisdic- 
tion to  levy  the  assessments. 

If  the  court  had  no  power  to  control  the  canal,  its 
headgates  and  measuring  devices,  through  the  agency 
of  its  Water  Commissioner,  then  it  follows  that  the 
court  could  not  require  appellants  to  pay  Firth  for 
his  services  in  acting  as  the  court's  officer  or  agent  for 
that  purpose. 

In  Vineyard  Land  mid  Stock  Company  v.  Twin 
Falls  S.  R.  L.  &  W.  Co.,  245  Fed.  9-29,  this  court 
said: 

"(16)     It  is  furthermore  necessary,  to  protect 
the  plaintiffs  against  the  encroachments  of  de- 
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fendant,  that  the  water  be  measured.  The  proper 
measurement  is  a  duty  personal  to  the  defendant. 
It  was  altogether  appropriate,  therefore,  that  the 
court  impose  upon  the  defendant  the  obligation 
of  installing  automatic  measuring  devices,  and, 
for  the  protection  of  the  plaintiffs,  these  should 
be  subject  to  their  inspection.  So  it  is  respecting 
rules  regulating  the  manner  of  diverting,  measur- 
ing, and  distributing  the  water  and  the  keeping 
of  records  of  the  amount  of  water  diverted,  etc. 
These  were  all  directions  of  the  court  operating 
in  personam,  and  not  directly  upon  the  res,  and 
were  and  are  within  the  court's  equitable  juris- 
diction to  determine  and  declare." 


XI. 

THE  FINE  IMPOSED  OF  $100.00  EACH  ON  THE  APPELLANTS 
IS  FOR  A  ROUND  SUM  OF  MONEY,  NOT  BASED  UPON  ANY 
PROVED  ITEM  OR  ITEMS  OF  EXPENSE,  BUT  INTENDED 
TO  COVER  IN  PART  PROBABLE  LOSSES  AND  EXPENSE, 
AND  IS  ARBITRARY,  ARRIVED  AT  BY  CONJECTURE,  AND 
THAT  SAID  FINE  IS  PUNITIVE  AND  NOT  REMEDIAL. 

The  court  having  announced  his  judgment  (R.  p. 
245)  that  he  proposed  to  fine  the  appellants  $100.00 
each,  and  before  the  entry  of  the  judgment  (R.  p. 
245)  counsel  for  appellants  objected  for  the  reason 
that  the  said  fine  is  for  a  round  sum  of  money,  not 
based  upon  any  proved  items  of  loss  or  expense  and 
intended  to  cover  probable  losses  and  expenses,  and 
that  it  is  not  confined  to  the  actual  loss  to  the  peti- 
tioner incurred  by  violation  of  the  injunction,  includ- 
ing the  expenses  of  the  proceedings  necessitated  by 
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presenting  the  offense  to  the  court,  but  that  said  sum 
is  arbitrary  and  arrived  at  by  conjecture. 

Appellants  rely  upon  Christens&n  Engineering  Co. 

v.  Westinghmi.se  Air  Brake  Co.   (2  Cir.),  135  Fed. 

774-782,  in  which  the  court  said : 

"It  will  thus  be  seen  that  the  practice  has  not 
been  uniform,  and  that  in  some  of  the  adjudged 
cases  the  award,  like  that  in  the  present  case,  was 
for  a  round  sum,  not  based  upon  any  proved 
items  of  loss  or  expense,  but  apparently  intended 
to  cover  probable  loss  and  expenses.  It  is  obvious 
that  a  tine  exceeding  the  indemnity  to  which  the 
complainant  is  entitled  is  purely  punitive,  and, 
notwithstanding  the  foregoing  precedents  to  the 
contrary,  we  think  that  when  it  is  imposed  by  way 
of  indemnity  to  the  aggrieved  party  it  should  not 
exceed  his  actual  loss  incurred  by  the  violation  of 
the  injunction,  including  the  expenses  of  the  pro- 
ceedings necessitated  in  presenting  the  offense 
for  the  judgment  of  the  court.  We  are  also  of 
the  opinion  that  when  the  fine  is  not  limited  to  the 
taxable  costs  it  should  not  exceed  in  amount  the 
loss  and  expenses  established  by  the  evidence  be- 
fore the  court.  Unless  it  is  based  upon  evidence 
showing  the  amount  of  the  loss  and  expenses,  the 
amount  must  necessarily  be  arrived  at  by  conjec- 
ture, and  in  this  sense  it  would  be  merely  an  arbi- 
trary decision.  Another  reason  why  it  should  be 
based  upon  evidence  is  that  otherwise  the  question 
of  its  reasonableness  cannot  be  re-examined  upon 
an  appeal  from  a  final  decree  in  the  cause,  and  the 
appellate  court  would  have  to  treat  the  fine  as  a 
purely  arbitrary  one,  or  deny  to  the  appellant  his 
right  of  review. 
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"The  orders  under  review  did  not  proceed  upon 
any  estimate  of  the  actual  loss  or  expenses  which 
the  complainant  had  incurred  made  from  the  evi- 
dence before  the  court,  and  for  this  reason  wc 
think  they  were  erroneous.  It  may  be  that  the 
sum  directed  to  be  paid  to  the  complainant  in  the 
first  proceeding  was  not  excessive  in  amount,  but 
whether  it  was  or  was  not,  and  how  much  of  it 
was  intended  to  cover  the  expenses  of  the  pro- 
ceeding, and  how  much  the  loss  directly  suffered 
by  the  violation  of  the  injunction,  can  only  be  con- 
jectured." 

Quoted  with  approval  in  Norstrom  v.  Wahl  (6 
Cir.),  41  Fed.  (2d)  910-913.  Followed  in  Catalin 
Corporation  of  America  v.  Slosse,  D.  C.  N.  Y.,  31  Fed. 
Supp.  89  (1940). 

In  view  of  the  present  state  of  the  record  and  the 
fact  that  the  government  of  the  United  States  is  an 
interested  party  here,  we  do  not  believe  that  the  court 
will  assume  that  the  petitioner  Firth  has  paid  or 
obligated  himself  to  pay  attorneys'  fees. 


XII. 

IF  FAILURE  TO  PAY  THE  THIRTEEN  CENTS  PER  ACRE  CON- 
STITUTES CONTEMPT,  THE  ONLY  RELIEF  THE  TRIAL 
COURT  COULD  HAVE  GRANTED  THE  PETITIONER  WAS  TO 
IMPRISON  THE  RESPONDENTS  UNTIL  THEY  HAD  PAID 
SAD3  THIRTEEN  CENTS  PER  ACRE. 

The  court  held  that  the  charge  against  appellants 
was  their  failure  to  pay  the  assessments.    (R.  p.  251.) 


54 


This  was  a  refusal  to  do  an  affirmative  act  required 
by  the  court's  decree  and  ordered  to  be  done  by  them. 

This  was  not  an  act  done  in  disobedience  of  the 
court's  decree  or  order.  They  are  charged  with  hav- 
ing refused  to  do  that  which  they  were  commanded 
to  do. 

In  Gompers  v.  Buck's  Stove  and  Range  Co.,  221 
U.  S.  418,  452,  55  L.  ed.  797-810,  the  court  said: 

"The  distinction  between  refusing  to  do  an  act 
commanded  (remedied  by  imprisonment  until  the 
party  performs  the  required  act),  and  doing  an 
act  forbidden  (punished  by  imprisonment  for  a 
definite  term),  is  sound  in  principle,  and  gener- 
ally, if  not  universally,  affords  a  test  by  which  to 
determine  the  character  of  the  punishment. 

' 'In  this  case  the  alleged  contempt  did  not  consist 
in  the  defendant's  refusing  to  do  any  affirmative 
act  required,  but  rather  in  doing  that  which  had 
been  prohibited.  The  only  possible  remedial  re- 
lief for  such  disobedience  would  have  been  to  im- 
pose a  fine  for  the  use  of  complainant,  measured 
in  some  degree  by  the  pecuniary  injury  caused  by 
the  act  of  disobedience." 

And  the  court  said  in  the  same  case  (221  U.  S.  442, 
55  L.  ed.  806)  : 

"But  imprisonment  for  civil  contempt  is  ordered 
where  the  defendant  has  refused  to  do  an  affirma- 
tive act  required  by  the  provisions  of  an  order 
which,  either  in  form  or  substance,  was  manda- 
tory in  its  character.  Imprisonment  in  such  cases 
is  not  inflicted  as  a  punishment,  but  is  intended 
to  be  remedial  by  coercing  the  defendant  to  do 
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what  he  had  refused  to  do.  The  decree  in  such 
cases  is  that  the  defendant  stand  committed  un- 
less and  until  he  performs  the  affirmative  act  re- 
quired by  the  court's  order." 


CONCLUSION. 

The  judgment  should  be  reversed  with  instructions 
to  the  lower  court  to  set  aside  its  judgment  and 
either  vacate  the  consent  decree  as  to  these  appellants 
or  dismiss  the  petition  in  the  contempt  proceedings. 

Dated,  Albuquerque,  New  Mexico, 
August  12, 1940. 

Respectfully  submitted, 
M.  C.  Mechem, 
A.  T.  Hannett, 

Attorneys  for  Appellants. 
H.  Vearle  Payne, 
L.  P.  McHalffey, 
Of  Counsel. 
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DECREE. 

This  cause  came  on  to  be  heard  at  this  term,  and 
thereupon  it  was  shown  to  the  court: 

That  the  plaintiff  and  the  parties  defendant  whose 
claims  and  rights  have  been  presented  by  answer  or 
stipulation  and  remain  for  determination  herein,  have 
concluded  and  settled  all  issues  in  this  cause  as  be- 
tween plaintiff  and  said  parties  defendant,  and  as 
between  said  defendants  and  each  of  them  and  every 
other  thereof,  and  mutually  have  agreed — all  as  evi- 
denced, for  plaintiff,  by  the  assenting  signatures, 
endorsed  at  the  end  hereof,  of  its  solicitors  of  record 
and  the  Attorney  General  and  Secretary  of  the  In- 
terior of  the  United  States,  and  for  said  defendants, 
by  the  assenting  signatures,  likewise  endorsed  at  the 
end  hereof  personally,  or  of  their  several  solicitors  of 
record — that  such  settlement  should  be  embodied  in 
and  confirmed  and  made  effective  by  way  of  the  within 
decree  of  the  Court  in  this  cause,  defining  and  adjudi- 
cating their  claims  and  rights  as  against  each  other  in 
identical  form  and  substance  as  hereinafter  set  forth ; 
and  the  Court  upon  consideration  thereof  and  of  the 
record  herein  as  to  the  disposal  of  the  parties  defend- 
ant who  have  been  separated  from  the  cause,  and  being 
duly  informed  in  said  premises,  doth  find,  order,  ad- 
judge, and  declare  its  decree  herein  to  be  as  follows, 
namely:  *  *  * 
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V. 

*  *  *  that  rights  to  divert  the  waters  of  the  Gila 
River  are  decreed  to  the  various  canal  companies  and 
are  set  down  under  their  names  in  the  Priority- 
Schedule  as  of  various  dates  of  priority;  that  the  de- 
scription in  each  instance  of  the  lands  through  the 
irrigation  of  which  said  rights  were  acquired  by  ap- 
propriation and  beneficial  use  and  the  names  of  the 
landowners  or  their  successors  in  interest,  made 
formal  parties  defendant  herein  (and  set  down  under 
the  heading  ''Parties  Owning  Said  Lands  When 
Jurisdiction  Acquired  Herein")*  whose  beneficial  ap- 
plication of  water  to  said  lands  supported  said  appro- 
priations are  also  listed  under  the  names  of  each  of 
said  canal  companies,  the  amounts  of  water  in  acre 
feet  per  season,  with  the  maximum  rates  of  diversion, 
allowed  for  the  irrigation  of  the  various  subdivisions 
of  said  lands  being  given  in  the  so-called  individual 
columns  under  the  general  heading  "Diversion  Right" 
in  said  Priority  Schedule;  all  to  the  end  that  the 
diversion  rights  of  said  canal  companies  may  be  ade- 
quately defined,  and  the  individual  rights  of  said 
defendant  landowners  to  maintain,  arrange  or  con- 
tract for,  under  applicable  statutes  and  provisions  of 
law,  the  diversion  and  carriage  of  water  from  the 
stream  to  said  lands  under  and  in  accord  with  said 
rights  may  be  identified  and  preserved;  that  the  irri- 
gation season  referred  to  in  this  Article  of  the  Decree, 
which  shall  as  well  apply  to  all  rights  adjudicated 
herein,  is  hereby  defined  as  and  determined  to  be  the 
period  beginning  on  January  1st  of  each  year  and 
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ending  on  December  31st  of  the  same  year;  that  the 

Schedule  above  referred  to  and  made  part  hereof  is 

as  follows : 
******* 

VIII. 

That  the  diversions  of  water  from  the  Gila  River  by 
the  so-called  upper  valleys  defendants  (parties  de- 
fendant to  whom  rights  to  divert  water  from  the  Gila 
River  at  points  above  the  San  Carlos  Reservoir  are 
decreed  herein),  comprising  the  defendant  canal  com- 
panies named  below,  with  the  parties  defendant  named 
in  the  Priority  Schedule  and  attached  tables  who  are 
decreed  rights  through  the  canals  of  said  companies 
and  are  served  thereunder,  and  certain  individual 
parties  defendant  who  are  accredited  with  rights  to 
divert  directly  from  the  stream  through  private 
ditches,  to-wit: 

Albert  Canal  Company,  Billingsley  Extension  Canal 
Company,  Black  &  McCleskey  Canal  Company,  Brown 
Canal  Company,  Colmenero  Canal  Company,  Colvin- 
Jones  Canal  Company,  Cosper  &  Windham  Canal 
Company,  Cosper  &  Windham  Extention  Canal  Com- 
pany (Under  contract  whereby  Cosper  &  Windham 
Canal  Company  makes  actual  diversion),  Curtis  Canal 
Company,  Dodge-Nevada  Canal  Company,  Duncan 
Canal  Company,  Fort  Thomas  Consolidated  Canal 
Company,  Fourness  Canal  Company,  Graham  Canal 
Company,  Moddle  Canal  Company,  Montezuma  Canal 
Company,  San  Jose  Canal  Company,  Sexton  Canal 
Company,  Shriver  Ditch  Company,  Smithville  Canal 
Company,  Sunflower  Canal  Company,  Sunset  Canal 
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Company,  Tidwell  Canal  Company,  Union  Canal  Com- 
pany, Valley  Canal  Company,  York  Canal  Company, 
York  Cattle  Company; 

R.  H.  Angle,  J.  H.  Brown,  T.  D.  Burton,  W.  C. 
Craufurd,  J.  W.  Foote,  R.  C.  Gilleland,  J.  H.  Hender- 
son, C.  C.  Hester,  F.  E.  Ross,  R.  Sexton,  Laura  Short ; 
*  *  * 

XII. 

That  a  Water  Commissioner  shall  be  appointed  by 
this  Court  to  carry  out  and  enforce  the  provisions  of 
this  decree,  and  the  instructions  and  orders  of  the 
Court,  and  if  any  proper  orders,  rules  or  directions 
of  such  Water  Commissioner,  made  in  accordance  with 
and  for  the  enforcement  of  this  decree,  are  disobeyed 
or  disregarded  he  is  hereby  empowered  and  authorized 
to  cut  off  the  water  from  the  ditch  then  being  used  by 
the  person  so  disobeying  or  disregarding  such  proper 
orders,  rules  or  directions ;  promptly  reporting  to  the 
Court  his  said  action  in  such  case  and  the  circum- 
stances connected  therewith  and  leading  thereto;  that 
whenever  the  necessities  of  the  situation  appear  to  the 
Court  so  to  require,  the  Court  shall  authorize  the  em- 
ployment by  the  Water  Commissioner  of  such  person 
or  persons  to  assist  that  officer  as  to  the  Court  may 
seem  necessary  to  carry  out  properly  the  provisions 
of  this  decree  and  the  orders  of  the  Court;  that  the 
term  of  employment,  expenses  and  compensation  of 
said  Water  Commissioner  and  his  assistants,  the  pay- 
ment thereof  and  the  means  and  methods  for  securing 
funds  with  which  to  pay  the  same,  shall  be  fixed  by 
orders  which  the  Court  may  hereafter  from  time  to 


time  make ;  that  any  person,  feeling  aggrieved  by  any 
action  or  order  of  the  Water  Commissioner,  in  writing 
and  under  oath,  may  complain  to  the  Court,  after 
service  of  a  copy  of  such  complaint  on  the  Water 
Commissioner,  and  the  Court  shall  promptly  review 
such  action  or  order  and  make  such  order  as  may  be 
proper  in  the  premises;  that  the  owner  or  owners  of 
each  ditch  or  canal  herein  authorized  to  divert  water 
from  the  natural  flow  of  the  Gila  River  for  direct  con- 
veyance to  and  irrigation  of  lands,  unless  specifically 
excused  by  the  Court  or  Water  Commissioner,  shall 
at  his  own  expense  install  and  at  all  times  maintain 
at  any  appropriate  place  at  or  near  the  head  of  said 
ditch,  a  reliable  and  readily  operated  regulating  head- 
gate  and  a  measuring  box,  flume  or  other  device  which 
may  be  locked  and  set  in  position — the  same  to  be 
approved  by  the  Water  Commissioner — so  that  the 
water  diverted  into  said  ditch  or  canal  at  any  and  all 
times  may  be  regulated  and  measured ;  that  upon  fail- 
ure of  any  owner  or  owners  to  install  structures  of  the 
above  described  character  on  or  before  one  year  from 
the  date  of  this  decree  or  on  or  before  such  different 
day  as  the  Court  or  Water  Commissioner  shall  set  or 
determine — after  due  notice  from  the  Water  Commis- 
sioner so  to  do — the  said  Water  Commissioner  is 
herein  authorized  to  cut  off  diversions  of  water  into 
said  ditch  or  canal  until  such  devices  and  structures 
shall  be  installed  and  maintained. 

XIII. 

That  each  and  all  of  the  parties  to  whom  rights  to 
water  are  decreed  in  this  cause   (and  the  persons, 
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estates,  interests  and  ownerships  represented  by  such 
thereof    as    are    sued   in    a    representative    capacity 
herein),    their    assigns    and    successors    in    interest, 
servants,  agents,  attorneys  and  all  persons  claiming 
by,  through  or  under  them  and  their  successors,  are 
hereby  forever  enjoined  and  restrained  from  assert- 
ing or  claiming — as  against  any  of  the  parties  herein, 
their  assigns  or  successors,  or  their  rights  as  decreed 
herein — any  right,  title  or  interest  in  or  to  the  waters 
of  the  Gila  River,  or  any  thereof,  except  the  rights 
specified,  determined  and  allowed  by  this  decree,  and 
each  and  all  thereof  are  hereby  perpetually  restrained 
and  enjoined  from  diverting,  taking  or  interfering  in 
any  way  with  the  waters  of  the  Gila  River  or  any 
part  thereof,  so  as  in  any  manner  to  prevent  or  inter- 
fere with  the   diversion,  use  or  enjoyment   of   said 
waters  of  the  Gila  River  or  any  part  thereof,  so  as  in 
any  manner  to  prevent  or  interfere  with  the  diversion, 
use  or  enjoyment  of  said  waters  by  the  owners  of 
prior  or  superior  rights  therein  as  denned  and  estab- 
lished by  this  Decree ;  that  nothing  herein  shall  preju- 
dice the  rights  of  any  of  the  parties  hereto  or  of  their 
grantees,  assigns  or  successors  in  interest,  under  any 
transfer  or  legal  succession  in  interest  after  the  com- 
mencement of  this  action,  to  any  of  the  rights  hereby 
adjudicated;  that  except  as  hereinbefore  mentioned 
or  otherwise  stated,  the  provisions  of  this  Decree  shall 
bind,  and  inure  to  the  benefit  of,  the  grantees,  assigns 
and  successors  in  interest  of  the  owners  of  rights  and 
parties  hereto,  whether  substituted  as  parties  or  ap- 
pearing in  this  case  or  named  herein  or  not ;  that  the 
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several  parties  to  this  suit  shall  pay  their  own  costs 
in  this  action  as  directly  incurred  or  authorized  by 
them  respectively,  provided  that  any  compensation  of 
the  Water  Commissioner,  or  amounts  shown  to  be 
coming  to  him  or  the  reporter,  if  any  there  be,  shall 
be  paid  in  such  manner,  at  such  times  and  by  such 
parties  as  may  be  ordered  by  the  Court ;  that  the  Court 
retains  jurisdiction  hereof  for  the  limited  purpose 
above  described,  this  decree  otherwise  being  deemed 
a  final  determination  of  the  issues  in  this  cause  and 
of  the  rights  herein  defined. 

Done  in  Open  Court  this  twenty-ninth  day  of 
June,  1935. 

Albert  M.  Sames, 

Judge. 

Stipulation  for  and  Consent  to  the  Entry  of  a 
Final  Decree  in  the  United  States  District 
Court  for  the  District  of  Arizona  in  the  Case 
of  United  States  of  America,  v.  Gila  Valley 
Irrigation  District,  et  al. 

Come  now  the  parties  hereto,  either  in  person  or 
by  their  solicitors,  and  inform  the  Court  that  they 
have  reached  a  settlement  of  the  issues  in  this  cause 
and  have  adjusted  and  settled  their  respective  claims 
as  between  each  other;  that  they  have  set  up  in  the 
within  and  foregoing  decree  the  respective  rights  of 
all  parties  hereto,  and  request  the  Court  to  adopt  said 
decree  as  its  finding  herein  and  that  it  be  entered  as 
its  final  decree  in  this  cause,  settling  and  adjudicating 
the  rights  of  the  parties  hereto.  *  *  * 
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No.  9544 


R.  W.  Brooks  et  al.,  appellants 

v. 

United  States  of  America  and  C.  A.  Firth,  appellees 


UPON  APPEAL  FROM  THE  DISTRICT  COURT  OF  THE  UNITED  STATES 
FOR  THE  DISTRICT  OF  ARIZONA 


BRIEF  FOR  THE  APPELLEES 


OPINION   BELOW 

The  district  court  wrote  no  opinion.  Its  findings  of 
fact  and  conclusions  of  law  are  to  be  found  at  pages  129- 
144  of  the  record. 

JURISDICTION 

This  is'  an  appeal  from  a  final  judgment  of  the  District 
Court  of  the  United  States  for  the  District  of  Arizona 
entered  on  March  11,  1940  (R.  145),  adjudging  appel- 
lants guilty  of  contempt  for  the  violation  of  a  final  de- 
cree of  said  court  entered  June  29, 1935,  and  an  order  of 
said  court  pursuant  to  said  decree  entered  December  9, 
1935  (R.  133),  in  a  cause  pending  in  said  court  en- 
titled "United  States  of  America,  plaintiff  v.  Gila  Val- 

(i) 


ley  Irrigation  District,  et  al.,  defendants,"  and  num- 
bered Globe-Equity  No.  59.  The  jurisdiction  of  the 
district  court  was  originally  invoked  under  section 
21  (1)  of  the  Judicial  Code,  as  amended,  28  U.  S.  C, 
sec.  41  (1)  (R.  5).  The  district  court  retained  juris- 
diction to  administer  the  decree  (R.  II,  pp.  112-113;  Br. 
App.  p.  vii).*  The  present  contempt  proceedings  were 
instituted  pursuant  to  those  provisions  of  the  decree. 
The  jurisdiction  of  this  Court  is  invoked  under  section 
128  of  the  Judicial  Code,  as  amended,  28  U.  S.  C,  sec. 
225  (a). 

QUESTIONS  PRESENTED 

1.  Whether  the  federal  court  in  Arizona,  in  a  suit 
brought  by  the  United  States'  to  have  its  direct  diver- 
sion and  storage  rights  in  the  waters  of  the  Gila  River 
judicially  determined  and  protected  as  against  other 
diverters  in  Arizona  and  New  Mexico  (who  personally 
appeared  and  asked  for  cross'  relief),  had  jurisdiction 
to  inquire  into  and  determine  the  rights  of  New  Mex- 
ico w7ater  users  so  as  to  prevent  them  from  encroaching 
on  the  rights  of  the  United  States  and  the  other 
diverters  in  Arizona. 

2.  Whether,  in  order  to  prevent  the  New  Mexico  de- 
fendants from  diverting  water  to  the  prejudice  of  the 


*The  1935  decree,  and  the  annual  reports  of  Water  Commissioner  Firth 
to  the  district  court  for  the  years  1936-193S,  which  are  part  of  the  record, 
have  not  been  printed  as  part  of  the  transcript.  However,  copies  of  the 
decree  prepared  by  the  Government  Printing  Office  have  been  filed  with 
the  Clerk  as  Volume  II,  and  mimeographed  copies  of  the  reports  as  Vol- 
umes III,  IV  and  V  of  the  transcript  (R.  pp.  iii,  283).  References  herein 
will  be  to  the  printed  or  mimeographed  copies  (R.  II,  III,  IV,  V)  and  also 
to  excerpts  from  these  volumes  which  have  been  set  out  in  the  appendix 
to  appellants'  brief  (Br.  Appendix)  and  the  appendix  to  this  brief  (infra, 
pp.  69-75).  All  record  citations  herein  are  to  Volume  I  unless  otherwise 
indicated. 


downstream  users  in  Arizona,  the  court  had  jurisdic- 
tion (a)  to  order  the  New  Mexico  diverters  to  install 
and  maintain  locks  and  measuring  devices'  on  their 
headgates  in  New  Mexico,  and  (b)  to  appoint  a  water 
commissioner  to  see  that  the  provisions  of  the  decree 
were  respected  by  water  users  in  both  states'. 

3.  Whether  the  State  of  New  Mexico  was  an  indis- 
pensable party  to  the  suit. 

4.  Whether  an  adjudication  of  the  water  rights  of  the 
New  Mexico  defendants,  when  made  by  the  Arizona  court 
for  the  purpose  of  protecting  direct  diversion  and  stor- 
age rights  of  water  users  in  Arizona,  is  binding  on  suc- 
cessors in  interest  in  New  Mexico,  on  the  theory  (a)  that 
an  injunction  may  be  made  to  bind  successors  in  interest, 
or  on  the  theory  (b)  that  all  New  Mexico  water  users 
under  the  Sunset  Canal  are  bound  by  the  provisions  of 
the  decree  against  the  Sunset  Canal  Company. 

5.  Whether  the  federal  court  in  Arizona,  in  a  con- 
tempt proceeding  brought  to  enforce  the  aforesaid  de- 
cree, erred  in  overruling  a  motion  by  certain  New  Mexico 
defendants  to  quash  the  service  made  on  them  in  New 
Mexico  as  officials  of  the  Sunset  Canal  Company. 

6.  Whether  the  court's  judgment  that  the  appellants 
have  disobeyed  the  decree  and  subsequent  orders  of  the 
court  and  the  water  commissioner  is  supported  by  admis- 
sions in  the  pleadings  and  by  the  evidence. 

7.  Whether  the  court  erred  in  placing  on  the  appel- 
lants "the  burden  of  going  forward"  with  the  evidence. 

8.  Whether  the  court  properly  rejected  appellants' 
offer  to  prove  that  the  diversion  of  water  in  New  Mexico 
did  not  injure  the  water  users  in  Arizona. 


9.  Whether  the  court  abused  its  discretion  in  impos- 
ing a  $100.00  fine  on  each  of  the  appellants  rather  than 
in  imprisoning  them. 

STATEMENT 

The  present  contempt  proceedings  grow  out  of  viola- 
tion of  a  decree  entered  in  a  suit  brought  by  the  Govern- 
ment in  1925  to  have  its  water  rights  in  the  Gila  River 
judicially  determined. 

The  Gila  River  rises  in  New  Mexico  and  flows  in  a 
westerly  direction  across  Arizona.  It  runs  through  the 
San  Carlos,  Apache,  and  Gila  River  Indian  Reservations 
and  joins  the  Colorado  River  at  Yuma  (map,  R.  Ill, 
plate  1,  following  p.  17).  The  waters  of  this  stream 
were  used  by  the  Indians  for  irrigation  purposes  long 
before  the  arrival  of  the  white  man  (R.  6).  The 
early  pioneers  put  the  water  to  a  similar  use  (R.  10). 
With  the  increased  development  of  irrigation  the  ques- 
tion of  water  priorities  became  one  of  great  importance. 

As  early  as  1910,  the  federal  Government  began  an 
investigation  of  the  situation  with  a  view  to  protecting 
the  rights  of  the  Pima  and  other  Indians  residing  on 
the  Gila  River  Indian  Reservation  in  central  Arizona. 
In  1916  Congress  passed  legislation  which  made  it  pos- 
sible to  effect  a  partial  adjustment  of  priority  claims  in 
that  area :  it  authorized  the  construction  of  the  Florence- 
Casa  Grande  Project  for  the  irrigation  of  white-  and 
Indian-owned  lands  in  central  Arizona,  but  only  on  con- 
dition that  the  diversion  rights  of  the  interested  parties 
should  be  satisfactorily  adjusted,  either  by  agreement  or 
by  court  action.1     The  resulting  agreement  (R.  15-17), 


1  Act  of  May  18,  1916,  c.  125,  39  Stat,  123,  130-131. 


while  effective  as  between  the  parties,  did  not  include 
water  users  under  other  projects  further  upstream,  and 
these  upstream  diversions  rendered  the  available  water 
supply  inadequate  to  irrigate  the  lands  in  central 
Arizona. 

Therefore,  in  order  to  provide  additional  facilities, 
Congress  in  1924  authorized  the  construction  of  the 
Coolidge  Dam  and  Reservoir,  as  a  part  of  the  San 
Carlos  Project,  to  impound  water  for  the  supple- 
mental irrigation  of  the  Gila  River  Indian  Reserva- 
tion lands.2  It  was  apparent,  however,  even  at  the 
time  that  this  act  was  passed,  that  the  requirements  of 
irrigable  lands  along  the  Gila  River  exceeded  the 
amount  of  water  normally  available  for  direct  diver- 
sion. There  were,  in  addition  to  the  100,000  acres  in 
the  San  Carlos  Project,  some  3,000  acres  of  Indian 
land  at  Gila  Crossing  further  downstream,  and  some 
42,000  acres  upstream  [1,300  acres  in  the  Winkelman 
Valley,  1,000  acres  in  the  San  Carlos  Reservation, 
32,000  acres  in  the  Safford  Valley,  and  8,000  acres  in 
the  Duncan- Virden  Valley]  (Map  R.  Ill,  plate  1). 
Since  the  San  Carlos  Project  was  located  comparatively 
far  downstream,  the  Government  realized  that  the  con- 
struction of  this  costly  project  would  not  insure  an 
adequate  supply  of  water  for  the  Gila  River  Indian 
Reservation  unless  the  upstream  diversions  were  care- 
fully regulated.  To  that  end  the  United  States  in 
1925  instituted  a  suit  in  the  federal  district  court  in 
Arizona  to  have  its  water  rights  in  the  Gila  River 
judicially  determined  (R.  2-25). 

2  Act  of  June  7,  1924,  c.  288,  43  Stat.  475. 
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In  its  bill  the  United  States,  on  behalf  of  itself  and 
the  Pima  and  Apache  Indians,  claimed  water  rights  as 
of  various  dates:  some  rights  were  based  on  imme- 
morial appropriation  by  the  Indians ;  other  rights  were 
based  on  the  doctrine  of  the  Winters  case,  207  U.  S. 
564  (lf)OK)  ;  and  still  other  rights  were  based  on  subse- 
quent appropriations  and  purchases  (R.  6-23).  The 
Government  also  claimed  a  separate  right  to  store 
waters  in  the  San  Carlos  Reservoir  (R.  21,  23). 

Approximately  2,000  persons,  individual  and  corpo- 
rate, who  claimed  some  right  to  divert,  appropriate, 
or  use  the  waters  of  the  Gila  River,  whether  in  Ari- 
zona or  New  Mexico,  were  named  as  parties  defend- 
ant (R.  4).  But  the  large  canal  companies  which 
made  the  actual  diversions  and  supplied  water  to  the 
individual  users  in  the  several  districts  were  the  pri- 
mary defendants.  This  fact  is  illustrated  by  the  form 
of  the  complaint,  the  name  of  the  canal  company  be- 
ing listed  first  and  separated  by  a  colon  from  the 
names  of  the  individual  stockholders  (water  users)  of 
that  particular  canal,  e.  g.,  "Sunset  Canal  Company: 
Florentino  Billaba,  C.  M.  Brooks,  R.  W.  Brooks 
[etc.]"  (R.  3-4). 

The  bill  alleged  that  the  defendants'  claims  were  in 
conflict  with  and  adverse  to  the  rights  of  the  United 
States,  and  if  exercised  would  so  diminish  the  volume 
of  water  in  the  river  as'  to  deprive  the  United  States 
of  its  prior  rights  (R.  24)  ;  and  that  the  Government's 
rights  could  not  be  properly  ascertained  or  protected 
until  the  rights  of  all  parties  were  "judicially  deter- 
mined" (R.  24).  It  was,  therefore,  prayed  that  the 
court,  by  its  decree,  "determine"  the  rights  of  the  par- 


ties  to  the  waters  of  the  Gila  River  and  its'  tributaries, 
and  that  "the  Court  decree  to  the  United  States  the 
water  rights  hereinabove  set  forth  as  owned  and 
claimed  by  the  United  States,  and  quiet  its  title 
therein,  and  enjoin  said  defendants  and  each  of  them 
from  interfering  therewith"  (R.  25). 8 

The  suit  was  particularly  complex  for  several  rea- 
sons. In  the  first  place  many  diverters  claimed  a  cer- 
tain quantity  of  water  as  of  one  date  and  an  addi- 
tional amount  as  of  a  later  date.  The  value  of  the 
later  appropriations  depended  on  the  available  water 
supply  and  intervening  appropriations  made  by  other 
claimants.  In  the  second  place  the  dates  of  individual 
appropriations  within  each  valley  varied  considerably, 
so  that  it  could  not  be  said  that  the  demands  of  any 
particular  valley  as  a  unit  had  to  be  satisfied  first.  Be- 
sides these  practical  difficulties  (generally  present  in 
water  controversies  involving  rights  in  large  rivers), 
there  was  also  a  jurisdictional  problem  caused  by  the 
fact  that  a  small  part  of  the  Duncan- Virden  Valley 
extends  eastwardly  across  the  state  line  into  New  Mex- 
ico, placing  within  the  latter  state  approximately 
2,800  of  the  143,000  acres  involved  in  the  litigation. 
Water  for  approximately  all  of  these  2,800  acres  is 
diverted  by  the  Sunset  Canal  Company,  a  primary  de- 
fendant, which  also  carries  water  into  Arizona  (R.  3). 

Francis  C.  Wilson  (the  New  Mexico  water  commis- 
sioner) seems  to  have  agreed  that  the  suit  should  be 
brought  in  Arizona,  and  acted  as  counsel  for  the  New 
Mexico  defendants  (R.  26-28) .  The  several  defendants, 
those  in  New  Mexico  as  well  as  those  in  Arizona,  entered 


3  Italics  tire  ours  throughout  this  brief. 
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a  genera]  appearance,  either  in  person  or  through  their 
counsel.  They  answered  the  Government's  complaint, 
and  by  way  of  cross-relief  asked  that  their  rights  be 
ascertained  as  againsl  the  United  States  and  as  among 
themselves  (R.  29-44). 

Because  of  the  number  of  parties  involved  and  the 
quantity  of  evidence  heard,  the  litigation  continued  for 
a  period  of  ten  years.  Finally  in  1935,  on  the  basis  of 
evidence  then  available,  the  parties  "adjusted  and  set- 
tled their  respective  claims  as  between  each  other," 
signed  a  "stipulation  for  and  consent  to  the  entry  of  a 
final  decree,"  and  asked  the  court  to  adopt  as  its  findings 
and  to  enter  as  its  decree  the  stipulation  which  set  forth 
"the  respective  rights  of  all  parties  (R.  II,  p.  1  follow- 
ing decree;  Br.  Appx.  p.  vii).  The  court,  pursuant  to 
this  stipulation,  entered  its  decree  on  June  29, 1935,  and 
retained  jurisdiction  to  enforce  and  implement  its 
decree  (R.  II,  112,  113;  Br.  Appx.  iv-vii). 

The  decree  describes  in  detail  the  nature  and  extent 
of  the  rights  owned  by  each  party  and  the  land  upon 
which  the  water  may  be  used  (Art.  V,  R.  II,  12-105;  Br. 
Appx.  ii) ;  provides  for  the  appointment  of  a  water 
commissioner  to  cany  out  and  enforce,  its  provisions, 
with  power  to  cut  off  water  from  the  ditches  of  persons 
who  disobey  his  orders ;  requires  each  diverter  to  install 
and  maintain  measuring  and  locking  devices  (Art.  XII, 
R.  II,  112;  Br.  Appx.  iv-v)  ;  enjoins  all  parties,  their 
assigns,  successors  in  interest,  servants,  agents,  attor- 
neys and  all  persons  claiming  by,  through  or  under  them 
and  their  successors,  from  asserting  or  claiming,  as 
against  the  parties,  any  right,  title  or  interest,  except 
the  rights  determined  and  allowed  in  the  decree;  per- 
petually enjoins  each  from  diverting,  taking  or  interfer- 


ing  with  the  waters  of  the  river  so  as  to  prevent  or 
interfere  with  the  diversion  or  use  by  other  parties  as 
provided  in  the  decree;  and  provides  that  the  decree 
shall  inure  to  the  benefit  of  grantees,  assigns,  and  suc- 
cessors in  interest  of  the  owners  of  rights  and  the 
parties  to  the  decree  (Art.  XIII,  R.  II,  113;  Br.  Appx. 
v-vii). 

After  the  entry  of  the  decree  the  court  appointed  C.  A. 
Firth  as  water  commissioner  and,  on  December  9,  1935, 
directed  that  an  annual  assessment  of  13^  per  acre  be 
collected  from  each  water  user  to  meet  the  expenses  of 
administering  the  decree  (R.  58).  No  water  was  to  be 
delivered  "to  any  party  entitled  to  divert  so  long  as 
such  diverter  remains  in  default  in  the  payment  of  any 
of  its  share  of  the  said  130  per  acre  "  (R.  59) .  The  com- 
missioner was  also  ordered  and  directed  to  have  each 
party  entitled  to  divert  water  install,  at  his  or  its  own 
expense,  adequate  and  substantial  headgates  with  ade- 
quate locking  facilities  and  accurate  measuring  and  auto- 
matic recording  devices  on  or  before  March  1,  1936 
(R.  59). 

These  orders,  were  complied  with  by  the  New  Mexico 
as  well  as  the  Arizona  defendants  (R.  138) .  During  the 
next  three  years — from  January  1,  1936,  to  January  1, 
1939 — the  waters  of  the  Gila  River  were  apportioned  in 
conformity  with  the  provisions  of  the  1935  decree  and 
subsequent  orders  of  the  court  (R.  138-140).  During 
this  period  the  Sunset  Canal  Company  collected  the  130 
assessment  from  all  water  users  under  its  system,  those 
in  New  Mexico  as  well  as  those  in  Arizona  (R.  138-139)  .4 

*  Approximately  95%  of  the  water  which  is  diverted  from  the 
Gila  River  and  which  is  used  on  lands  of  the  New  Mexico  de- 
fendants passes  through  the  canals  of  the  Sunset  Canal  Company. 
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But  in  the  fall  of  1938  certain  water  users  in  New 
Mexico,  and  particularly  the  officers  of  the  Sunset  Canal 
Company,  became  dissatisfied  with  the  1935  decree  and 
appealed  to  the  Interstate  Streams  Commission  of  New 
Mexico  for  relief  from  its  provisions  (R.  223-225). 
That  Commission,  after  an  < \r  parte  investigation,  de- 
cided that  the  decree  was  inequitable  and  void,  and  in- 
structed the  New  Mexico  State  Engineer  to  take  over 
the  administration  of  the  waters  of  the  Gila  River  (R. 
95-97).  Acting  pursuant  to  these  instructions  and  as- 
serting that  the  Arizona  court  was  without  jurisdiction, 
the  state  engineer  purported  to  establish  a  water  district 
and  appointed  a  water  master  to  supervise  the  distribu- 
tion of  the  waters  of  the  Gila  River  among  water  users 
in  New  Mexico  (R.  92-93) . 

The  Sunset  Canal  Company  thereupon  refused  to 
pay  the  130  assessment  for  the  coming  year  (R.  140). 
Being  in  default  and  his  demand  having  been  refused, 
Water  Commissioner  Firth,  on  January  1,  1939,  locked 
the  headgates  of  the  Sunset  Canal  Company  and  re- 
fused to  deliver  any  water  until  the  assessments  were 
paid  (R.  140). 

The  Governor  of  New  Mexico,  stating  that  the  ad- 
ministration of  the  river  by  C.  A.  Firth  was  unlawful 
and  an  invasion  of  the  sovereign  proprietary  interests 
of  New  Mexico,  countered  with  an  order  directing  the 
Chief  of  the  State  Police  to  cause  Firth  to  desist  from 
administering  the  waters  of  the  stream,  and  put  Mc- 
Clure,  the  State  Engineer,  in  full  possession  of  the 
facilities  for  administering  the  stream  (R.  94-95). 
Firth  was  requested  to  hand  over  the  keys  to  the  head- 
gates  and  other  devices,  but  he  refused.     The  police 
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officer,  on  January  4,  1939,  cut  off  the  locks  and  opened 
the  headgate  (R.  141,  218).  Thereafter  the  waters 
were  diverted  and  used  by  the  appellants  without 
regard  for  the  1935  decree  (R.  141-142,  215). 

It  having  become  apparent  that  the  New  Mexico 
water  users  no  longer  intended  to  abide  by  the  1935 
decree,  Water  Commissioner  Firth  and  the  United 
States  Attorney  for  the  District  of  Arizona  asked  the 
court  below  to  issue  a  rule  directing  the  present  appel- 
lants and  certain  other  New  Mexico  water  users,  who 
were  parties  to  the  1935  decree,  to  show  cause  why 
they  should  not  be  adjudged  in  contempt  of  court  (R. 
46-62).  The  rule  was  issued  (R.  64),  responses  were 
filed  (R.  77,  99),  and  evidence  was  taken  (R.  167-278). 
On  February  6,  1940,  the  district  court  found  that  the 
respondents  had  violated  the  terms  of  the  decree  and 
orders  of  the  court  and  that  they  were  in  contempt  (R. 
108-109).  On  March  11,  1940,  a  judgment  was  entered 
adjudging  the  Sunset  Canal  Company  and  the  present 
appellants  guilty  of  contempt  and  fining  each  of  them 
$100.00  (R.  145-146). 

SUMMARY   OF  ARGUMENT 
I 

A.  That  a  court  has  jurisdiction  to  prevent  a  de- 
fendant from  committing  acts  outside  the  state  which 
encroach  upon  rights  within  the  state  is  well  estab- 
lished. Salton  Sea  Cases,  172  Fed.  792  (C.  C.  A.  9, 
1909),  certiorari  denied  215  U.  S.  603;  New  Jersey  v. 
New  York  City,  283  U.  S.  473,  482  (1931);  Great 
Falls  Manufacturing  Co.  v.   Worster,  23  N.  H.  462 
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(1851).  The  mere  fact  that  the  injunction  may  affect 
one's  rights  in,  or  use  of,  real  property  in  another  state 
does  not  deprive  the  court  of  jurisdiction.  Massie  v. 
Watts,  6  Cranch  148  (1810);  Western  Union  Telegraph 

Co.  v.  Louisville  &  N.  R.  Co.,  201  Fed.  946  (W.  D.  Ky. 
1913),  aff'd  207  Fed.  1  (C.  C.  A.  6,  1913).  It  therefore 
follows  that  the  federal  court  in  Arizona,  in  a  suit 
brought  by  the  United  States  to  have  its  direct  diversion 
and  storage  rights  in  the  waters  of  the  Gila  River  judi- 
cially determined  and  protected  as  against  other  di- 
verters  in  Arizona  and  New  Mexico  (who  personally 
appeared  and  asked  for  cross  relief),  had  jurisdiction 
to  inquire  into  and  determine  the  rights  of  New 
Mexico  water  users  so  as  to  prevent  them  from  en- 
croaching upon  the  rights  of  the  United  States  and 
the  other  diverters  in  Arizona.  Miller  &  Lux  v. 
'Rickey,  127  Fed.  573  (C.  C.  Nev.  1904),  146  Fed. 
574  (C.  C.  Nev.  1906) ;  Rickey  Land  &  Cattle  Co.  v. 
Miller  &  Lux,  152  Fed.  11  (C.  C.  A.  9,  1907),  218 
U.  S.  258  (1910);  Vineyard  Land  &  Stock  Co.  v. 
Twin  Falls,  S.  R.  L.  &  W.  Co.,  255  Fed.  9  (C.  C.  A.  9, 
1917) ;  United  States  v.  Walker  River  Irr.  Dist,  11  F. 
Supp.  158,  162  (Nev.  1935);  Willey  v.  Decker,  11 
Wyo.  496,  73  Pac.  210  (1903)  ;  Taylor  v.  Hulett,  15 
Idaho  265,  97  Pac.  37  (1908). 

The  very  nature  of  the  subject  matter,  especially 
where  storage  rights  are  involved,  renders  it  impossi- 
ble to  decide  whether  rights  of  diverters  in  Arizona 
are  being  encroached  upon  without  first  determining 
the  rights  of  the  New  Mexico  defendants.  And  di- 
version rights  in  Arizona  cannot  be  adequately  pro- 
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tected  except  by  an  injunction  restraining  the  New 
Mexico  defendants  from  taking  water  in  excess  of 
their  lawful  rights.  Therefore,  while  the  injunction 
indirectly  determines  the  water  rights  of  users  in 
New  Mexico,  the  whole  purpose  of  the  decree  is  to 
protect  rights  within  the  State  of  Arizona,  a  matter 
which  is  admittedly  within  the  jurisdiction  of  the 
federal  court  of  that  state.  Any  decree  less  broad 
would  not  protect  direct  diversion  and  storage  rights 
of  the  water  users  in  Arizona. 

B.  The  court  also  had  jurisdiction  to  that  same  end 
to  require  locks  and  measuring  devices  to  be  installed 
in  New  Mexico  and  to  appoint  a  water  commissioner 
to  carry  out  the  provisions  of  the  decree.  Vineyard 
Land  &  Stock  Co.  v.  Twin  Falls  S.  R.  L.  &  W.  Co., 
245  Fed.  9,  27-29  (1917) ;  Salton  Sea  Cases,  172  Fed.  792 
(C.  C.  A.  9,  1909),  certiorari  denied  215  U.  S.  603. 

C.  The  State  of  New  Mexico  was  not  an  indispen- 
sable party  to  the  decree.  A  court's  power  to  adjust 
the  rights  of  the  parties  on  an  interstate  stream,  with- 
out the  joinder  of  the  states  through  which  the  river 
flows,  has  been  frequently  upheld.  Rickey  Land  &  Cat- 
tle Co.  v.  Miller  d  Lux,  218  U.  S.  258,  261  (1910) ;  Vine- 
yard Land  &  Stock  Co.  v.  Twin  Falls  S.  R.  L.  &  W.  Co., 
245  Fed.  9,  25-26  (C.  C.  A.  9, 1917)  ;  Howell  v.  Johnson, 
89  Fed.  556,  559  (C.  C.  Mont.  1898)  ;  Morris  v.  Bean, 
146  Fed.  423,  429-430  (C.  C.  Mont,  1906),  aff'd  Bean 
v.  Morris,  159  Fed.  651  (C.  C.  A.  9, 1908),  aff'd.  221  U.  S. 
485  (1911) ;  Finney  County  Water  Users'  Ass'n.  v. 
Graham  Ditch  Co.,  1  F.  2d  650,  651-652  (Colo.  1924). 
To  hold  that  a  state  is  an  indispensable  party  would 
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make  it  impossible  for  private  litigants  to  protect  their 
appropriation  rights  in  an  interstate  stream.  No  such 
result  is  required,  especially  since  no  interest  of  the 
stale  is  adjudicated  by  a  decree  fixing  the  rights  of  the 
several  appropriators  in  the  stream.  HinderUder  v. 
La  Plata  Co.,  304  U.  S.  92,  103  (1938) ;  Washington  v. 
Oregon,  297  U.  S.  517,  528  (1936). 

II 

A.  Inasmuch  as  the  present  appellants  were  parties 
to  the  original  decree,  it  is  doubtful  whether  they  can 
absolve  themselves  of  their  contumacious  conduct  by 
asserting  that  the  1935  decree  is  not  now  binding  on 
successors  in  interest  in  New  Mexico.  In  any  event,  it 
is  submitted  that  the  decree  is  in  fact  binding  on  succes- 
sors in  interest.  Decrees  running  against  successors  in 
interest  are  frequent  in  water  right  cases.  Ahlers  v. 
nomas,  24  Nev.  407,  56  Pac.  93  (1899);  Gale  v. 
Tuolumne  County  Water  Co.,  169  Cal.  46,  145  Pac.  532 
(1914).  That  a  successor  in  interest  may  be  adjudged 
in  contempt  for  violating  a  decree  entered  by  a  court 
of  another  state  is  illustrated  by  the  case  e>f  Pacific 
Live  Stock  Co.  v.  Rickey,  8  F.  Supp.  772  (Nev.  1934). 
If  an  innocent  purchaser  of  water  rights  in  California 
is  bound  to  take  notice  of  a  water  suit  pending  in  Ne- 
vada, and  the  Supreme  Court  has  so  intimated,  Rickey 
Land  &  Cattle  Co.  v.  Miller  &  Lux,  218  U.  S.  258,  262- 
263  (1910),  there  would  appear  to  be  no  reason  why  a 
New  Mexico  successor  in  interest  should  not  be  required 
to  take  notice  of  an  Arizona  decree  enjoining  his 
grantor  from  impinging  upon  the  rights  of  appropria- 
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tors  in  Arizona.  If  it  be  held  that  the  Arizona  court's 
decree  may  be  thwarted  by  a  mere  transfer  of  rights 
from  one  New  Mexico  defendant  to  his  successor  in  in- 
terest, then  the  forward  steps  which  this  Court  took  in 
adapting  legal  theories  to  realities  in  the  Miller  &  Lux 
and  Vineyard  Land  &  Stock  Company  cases  will  have 
been  nullified.  It  will  mean  that  the  courts,  with  the 
possible  exception  of  the  Supreme  Court,  are  impotent 
to  protect  downstream  users  on  an  interstate  stream. 

B.  Whatever  be  the  effect  of  an  injunction  on  suc- 
cessors in  interest,  it  is  submitted  that  all  New  Mexico 
water  users,  whether  parties  to  the  original  suit  or  not, 
who  use  water  under  the  Sunset  Canal,  are  bound  by  the 
provisions  of  the  1935  decree  against  the  Sunset  Canal 
Company.  This  follows  from  the  fact  that  a  canal  or 
ditch  company  can  sue  or  be  sued  on  behalf  of  its  water 
users  and  the  latter  will  be  bound  by  the  ensuing  judg- 
ment, even  though  they  were  not  parties  to  the  suit. 
Montezuma  Canal  v.  Smithville  Canal,  218  U.  S.  371, 
382  (1910) ;  La  Luz  Com.  Ditch  Co.  v.  Town  of  Alamo- 
gordo, 34 N.Mex.  127, 134-135, 279 Pac. 72  (1929)  ; River- 
side Water  Co.  v.  Sargent,  112  Cal.  230,  235,  44  Pac.  560 
(1896) .  The  Sunset  Canal  Company  was  a  party  to  the 
1925  litigation  (R.  3),  and  its  rights  were  determined  by 
the  1935  decree  (R.  II,  Article  VIII) .  This  means  that 
all  New  Mexico  water  users  under  the  Sunset  Canal  are 
bound  by  the  decree  against  the  Company. 

Because  of  their  conduct  during  the  litigation,  and 
since  the  decree  was  entered  in  1935,  the  appellants  are 
estopped  to  deny  the  corporate  existence  of  the  Sun- 
set  Canal   Company.      Tulare   Irrigation  District   v. 
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Shepard,  185  U.  S.  1  (1902).  Furthermore,  that  com- 
pany is  an  existing  corporation.  It  was  organized  in 
1903  (R.  241 ) ;  it  has  since  transacted  business,  and 
continues  to  transact  business,  as  a  corporation  (R.  131, 
143.  It  was  a  "quasi  public  "rather  than  a  "private  cor- 
poration." Albtiquerque  Land  Irrigation  Co.  v.  Grutier- 
n  :,  10  N.  M.  177,  250,  61  Pac.  357  (1900),  aff'd  188  U.  S. 
545  (1903) .  Hence,  it  was  not  affected  by  the  New  Mex- 
ico statute  of  1921  dissolving  all  "private  corporations" 
which  had  failed  to  file  annual  reports.  It  was  in  any 
event  a  "community  ditch,"  which  under  New  Mexico 
law  is  suable  as  a  corporation.  N.  M.  Stat.  Ann.  (Coinp. 
1929),  sec.  151^14;  Record  193,  196;  In  re  Dexter- 
Greenfield  Drainage  District,  21  N.  M.  286,  304,  154 
Pac.  382  (1915). 

Ill 

A.  Inasmuch  as  the  Sunset  Canal  Company,  as  a  body 
corporate,  and  Parley  P.  Jones,  R.  W.  Brooks,  and 
Rachel  Jensen,  individually,  subjected  themselves  to  the 
jurisdiction  of  the  Arizona  court  prior  to  the  entry  of 
the  1935  decree,  and  in  view  of  the  fact  that  a  contempt 
proceeding  to  enforce  a  decree  is  a  part  of  the  main 
action,  service  de  novo  is  not  required — notice  alone 
suffices.  Leman  v.  Krentler-Amold  Co.,  284  U.  S. 
448  (1932). 

B.  That  the  appellants  had  disobeyed  the  decree  and 
subsequent  orders  of  the  court  and  the  water  commis- 
sioner, and  were  therefore  in  contempt,  is  apparent 
from  the  admissions  in  the  pleadings  and  the  evidence 
(R.  52,  53,  55,  58-59,  86). 
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C.  The  verified  affidavits  and  the  order  to  show  cause 
established  a  prima  facie  case  of  contempt.  The  court 
was  therefore  correct  in  placing  upon  the  respondents 
"the  burden  of  going  forward"  with  the  evidence  (R. 
167-169) .  Even  if  this  ruling  be  construed  as  requiring 
them  to  assume  the  "burden  of  proof",  it  was  not  er- 
roneous, because  the  answer  admitted  violations  of  the 
decree  and  set  up  defenses  which  as  a  matter  of  law 
were  insufficient.  Oriel  v.  Russell,  278  IT.  S.  358 
(1929).  Theirs  was  the  task  of  proving  matters  in  con- 
fession and  avoidance.  In  re  Cash/man,  168  Fed.  1008 
(S.D.N.Y.  1909). 

D.  The  court  below  properly  rejected  appellants' 
offer  to  prove  that  the  diversion  of  water  in  New  Mexico 
did  not  injure  water  users  in  Arizona.  A  withdrawal 
of  water  in  excess  of  rights  fixed  by  a  decree  cannot  be 
defended  by  an  offer  of  proof  that  the  excessive  with- 
drawals were  not  injurious.  The  other  parties  may 
insist  upon  their  adjudicated  rights.  Wyoming  v.  Colo- 
rado, 309  U.  S.  572,  581  (1940). 

E.  The  fine  of  $100.00  imposed  upon  each  of  the  re- 
spondents, in  order  to  reimburse  the  court's  officer  for 
attorneys'  fees  and  other  expenditures,  was  entirely 
proper.  Toledo  Co.  v.  Computing  Co.,  261  U.  S.  399,  428 
(1923) .  In  fixing  the  fine  of  each  respondent  at  $100.00, 
the  court  did  not  abuse  its  discretion.  Board  of  Trade 
of  Chicago  v.  Tucker,  221  Fed.  305  (C.  C.  A.  2,  1915). 

F.  Congress  by  statute  has  conferred  upon  the  federal 
district  courts  power  to  punish  contempts  of  their 
authority,  either  by  fine  or  imprisonment,  at  their  dis- 
cretion.   28  U.  S.  C.  sees.  385,  387.    Fines  are  permis- 
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Bible  in  civil  contempt  proceedings.    Feldman  v.  Amer- 
ican Palestine  Line,  18  F.  2d  749  (C.  0.  A.  2,  1927). 

ARGUMENT 

In  their  opening  brief  the  appellants  argue  that  the 
judgment  of  the  court  below  holding  them  in  contempt 
is  erroneous  for  twelve  reasons.  An  analysis  shows 
that  these  arguments  are  really  three  in  number:  (1) 
those  which  deny  the  jurisdiction  of  the  court  below  to 
enter  a  decree  affecting  water  rights  in  New  Mexico 
(Br.  21-24,  33-35,  24-32)  ;  (2)  those  which  assert  that 
the  decree  is  now  ineffective  because  not  binding  on 
successors  in  interest  in  New  Mexico  (Br.  33,  42-43) ; 
and  (3)  those  which  directly  challenge  the  contempt 
judgment  itself  (Br.  40-41,  43-52).  It  is  believed  that 
repetition  may  be  avoided  in  the  Government's  brief  if 
appellants'  twelve  arguments  are  considered  under  the 
three  headings  just  mentioned. 


The  1935  decree  is  not  void  for  want  of  jurisdiction  and  is 
binding  on  the  New  Mexico  defendants 

Appellants'  first  line  of  attack  is  to  challenge  the 
jurisdiction  of  the  court  below  to  enter  the  decree  on 
which  the  contempt  proceedings  were  based.  They 
contend  that  the  1935  decree  was  coram  non  judice  as 
to  water  users  in  New  Mexico,  for  three  reasons:  (a) 
because  the  court  in  Arizona  had  no  jurisdiction  to 
quiet  title  to  water  rights  in  New  Mexico  (Br.  21-24)  ; 
(b)  because  it  had  no  jurisdiction  to  order  headgates 
and  measuring  devices  to  be  installed  and  supervised 
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in  New  Mexico  (Br.  33-35)  ;  and  (c)  because  the  State 
of  New  Mexico  was  an  indispensable  party  (Br.  24- 
32).     These  contentions  will  be  considered  seriatim. 

A.  The  federal  court  in  Arizona,  in  order  to  determine  and  protect  the 
Government's  rights  in  the  waters  of  the  Gila  River,  had  jurisdiction 
to  determine  the  rights  of  other  claimants,  including  the  New  Mexico 
defendants,  and  to  enjoin  each  claimant  from  diverting  water  in  such  a 
way  as  to  encroach  upon  the  superior  rights  of  the  other  claimants,  to 
wit,  in  an  amount  in  excess  of  that  determined  to  be  rightfully  theirs 

When  the  Government  instituted  the  original  action 
in  1925  to  have  its  water  rights  in  the  Gila  River  judi- 
cially determined,  it  was  of  course  familiar  with  certain 
landmark  decisions  which  this  Court  had  theretofore 
rendered  in  controversies  involving  water  rights  in 
interstate  streams.  In  fact,  cases  like  Rickey  Land  & 
Cattle  Co.  v.  Miller  &  Lux,  152  Fed.  11  (C.  C.  A.  9, 
1907)  aff'd  218  U.  S.  258  (1910),  and  Vineyard  Land  & 
Stock  Co.  v.  Twin  Falls  8.  R.  L.  &  W.  Co.,  245  Fed. 
9  (C.  C.  A.  9,  1917),  were  used  as  a  pattern  in  prepar- 
ing the  pleadings  and  prayer  for  relief  in  the  1925 
litigation.  Whether  the  Government  deviated  from 
those  precedents  may  be  best  determined  by  analyzing 
those  decisions  and  comparing  the  principles  there 
announced  with  the  pleadings  and  decree  in  the  instant 
case. 

The  Miller  &  Lux  litigation,  in  its  various  stages,  is 
particularly  instructive.  The  facts  are  these :  Miller  & 
Lux  (downstream  appropriators  in  Nevada)  brought 
suit  in  a  federal  court  of  that  state  in  1902  to  have  their 
water  rights  determined  and  to  have  the  defendants 
(upper  riparian  proprietors  in  Nevada  and  California) 
enjoined  from  diverting  the  flow  of  the  Walker  River 
in  subversion  of  the  plaintiffs'  rights.    Rickey,  a  Cali- 
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fornia  defendant,  challenged  the  court's  jurisdiction. 
While  conceding  that  it  had  no  in  rem  jurisdiction  over 
lands  and  real  estate  in  California,  the  Nevada  court 
pointed  out  that  it  did  have  in  personam  jurisdiction 
over  the  parties  and  could  enjoin  the  California  defend- 
ants from  diverting  water  to  the  prejudice  of  down- 
stream appropriators  in  Nevada.  Miller  &  Lux  v. 
Rickey,  127  Fed.  573  (C.  C.  Nev.  1904),  citing  Gould 
on  Pleading  (Hamilton  ed.)  p.  113;  Deseret  Irrigation 
Co.  v.  Mclntyre,  16  Utah  398,  406,  52  Pac.  628  (1898)  ; 
Willey  v.  Decker,  11  Wyo.  496,  73  Pac.  210  (1903) ; 
Lower  Kings  River  Water  Ditch  Co.  v.  Kings  River  & 
Fresno  Canal  Co.,  60  Cal.  408,  410  (1882) ;  cf.  El  Paso 
d-  R.  I.  Rij.  Co.  v.  District  Court,  36  N.  M.  94,  8  P.  2d 
1064  (1931). 

While  the  above  suit  was  pending  in  Nevada,  and 
in  order  to  defeat  the  jurisdiction  of  that  court,  Rickey 
formed  the  Rickey  Land  &  Cattle  Company,  assigned 
his  rights  in  California  to  the  new  corporation,  which 
then  brought  suit  in  a  state  court  of  California  to  quiet 
its  title  to  water  rights  in  the  Walker  River,  naming  as 
defendants  a  number  of  persons  not  included  in  the 
Nevada  litigation.  Miller  &  Lux  countered  by  asking 
the  Nevada  federal  court  to  restrain  the  Cattle  Com- 
pany from  the  further  prosecution  of  the  quiet-title 
action  in  California.  The  injunction  was  granted,  the 
court  pointing  out  that  "the  flowing  waters  of  the 
Walker  river"  were  the  subject  matter  in  issue  in  each 
case,  and  that  the  first  court  to  acquire  jurisdiction 
should  make  the  determination.  Miller  &  Lux  v. 
Rickey,  146  Fed.  574,  580-588  (C.  C.  Nev.  1906). 
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On  appeal  to  this  Court,  the  injunction  was  sus- 
tained. Rickey  Land  &  Cattle  Co.  v.  Miller  &  Lux, 
152  Fed.  11  (C.  C.  A.  9,  1907).  Judge  Wolverton, 
speaking  for  this  Court,  declared  (pp.  15,  17)  that  the 
original  suit  by  Miller  &  Lux,  in  its  purpose  and  ef- 
fect, was  one  to  quiet  their  title  to  realty  in  Nevada, 
and,  therefore,  properly  brought  in  that  state. 
Conant  v.  Deep  Creek  &  Curlew  Vol.  Irr.  Co.,  23  Utah 
627,  66  Pac.  188  (1901).  Having  jurisdiction  over  the 
res,  and  the  person  of  the  defendants,  the  Nevada  court 
had  jurisdiction  to  protect  plaintiffs'  property  from 
encroachments  by  the  defendants,  whether  those  en- 
croachments came  from  within  or  without  the  state. 
And,  in  order  to  determine  whether  plaintiffs'  rights 
were  being  encroached  upon,  it  was  necessary  to  con- 
sider what  rights  the  defendants  had  acquired  under 
California  law,  whether  those  rights  were  prior  in 
point  of  time  to  those  claimed  by  the  plaintiffs,  and 
if  not,  then  to  settle  and  quiet  plaintiff 's  title  and  rights 
thereto. 

The  jurisdiction  of  the  Nevada  court  to  ascertain 
the  priority  rights  of  the  various  claimants  and  to  en- 
join the  upstream  appropriators  in  California  from  di- 
verting water  in  such  a  way  as  to  infringe  upon  the 
rights  of  the  downstream  appropriators  in  Nevada  was 
subsequently  upheld  by  the  Supreme  Court.  Rickey 
Land  &  Cattle  Co.  v.  Miller  db  Lux,  218  U.  S.  258  (1910). 
Speaking  for  a  unanimous  court  (the  case  having  been 
twice  argued),  Justice  Holmes  said  (pp.  261-263) : 

The  alleged  rights  of  Miller  and  Lux  involve 
a  relation  between  parcels  of  land  that  cannot  be 
brought  within  the  same  jurisdiction.     *     *     * 
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Full  justice  cannot  be  done  and  anomalous  re- 
sults avoided  unless  all  the  rights  of  the  parties 
before  the  court  in  virtue  of  the  jurisdiction  pre- 
viously acquired  are  taken  in  hand.  To  adjust 
the  rights  of  the  parlies  within  the  State  re- 
quins  the  adjustment  of  the  rights  of  the  others 
outside  of  it.     *     *     * 

We  are  of  opinion,  therefore,  that  there  was 
concurrent  jurisdiction  in  the  two  courts,  and 
that  the  substantive  issues  in  the  Nevada  and 
California  suits  were  so  far  the  same  that  the 
the  court  first  seized  should  proceed  to  the  de- 
termination without  interference,  on  the  prin- 
ciples now  well  settled  as  between  the  courts  of 
the  United  States  and  of  the  States.  Front  v. 
Starr,  188  U.  S.  537,  544.  Ex  parte  Young,  209 
U.  S.  123,  161,  162.     *     *     * 

It  is  urged  that  the  cross  bills  [filed  by  inter- 
vening defendants]  *  *  *  were  not  main- 
tainable because  not  in  aid  of  the  defenses  to 
the  original  suit  of  Miller  &  Lux.  But  it  might 
very  well  be,  as  was  shown  by  the  argument  for 
the  respondents,  that  even  if  they  admitted  the 
right  of  Miller  and  Lux  still  a  decree  as  between 
themselves  and  other  defendants  would  be  neces- 
sary in  order  to  prevent  a  decree  for  Miller  and 
Lux  from  working  injustice.  See  further,  Ames 
Realty  Co.  v.  Big  Indian  Mining  Co.,  146  Fed. 
Rep.  166.  The  cross  bills  being  maintainable 
the  jurisdiction  in  respect  of  them  follows  that 
over  the  principal  bill. 

The  jurisdictional  objections  interposed  by  the  Cali- 
fornia defendants  having  been  thus  disposed  of  by  the 
Supreme  Court,  the  case  went  back  to  the  federal  court 
in  Nevada  for  a  decision  on  the  merits.     That  court 
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entered  a  decree  in  1919  adjudging  each  of  the  parties 
to  the  litigation  to  be  "the  owner  of  the  flow  and  use 
of  the  several  amounts  of  water  appropriated  by  them 
respectively  [as  set  forth  in  an  incorporated  sched- 
ule]." The  decree  also  contained  these  provisions: 
"Each  and  every  party  to  this  suit,  and  their  and  each 
of  their  servants,  agents  and  attorneys,  and  all  persons 
claiming  by,  through  or  under  them,  and  their  succes- 
sors and  assigns  in  and  to  the  water  rights  and  lands 
herein  described,  be  and  each  of  them  hereby  is  forever 
enjoined  and  restrained  from  claiming  any  rights  in 
or  to  the  waters  of  the  Walker  River  *  *  *  except 
the  rights  set  up  and  specified  in  this  decree,  and  each 
of  the  said  parties  is  hereby  enjoined  and  restrained 
from  taking,  diverting  or  interfering  in  any  way  with 
the  waters  of  the  Walker  River  or  its  branches  or  trib- 
utaries so  as  to  in  any  way,  shape  or  manner  interfere 
with  the  diversion,  enjoyment  and  use  of  the  waters 
of  any  of  the  other  parties  to  this  suit  as  set  forth  in 
this  decree  *  *  *  The  State  Engineer  of  the  State 
of  Nevada  is  hereby  appointed  a  commissioner  to  ap- 
portion and  distribute  the  waters  of  the  Walker  River, 
its  forks  and  tributaries,  in  the  States  of  Nevada  and 
California,  in  accordance  with  the  provisions  of  this 
decree     *     *     *".5 

The  principles  of  law  announced  and  applied  in  the 
Miller  &  Lux  case  were  reaffirmed  by  this  Court  in 
Vineyard  Land  &  Stock  Co.  v.  Twin  Falls,  S.  R.  L.  &  W. 

5  This  decree  has  withstood  subsequent  assaults  made  by  the 
California  defendants  and  by  their  successors  in  interest.  See 
Pacific  Live  Stock  Co.  v.  Rickey,  8  F.  Supp.  772,  773,  777-778 
(Nev.  1934).  Its  validity  was  conceded  in  United  States  v. 
Walker  River  Irr.  Dist.,  11  F.  Supp.  158,  162  (Nev.  1935). 
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Co.,  245  Fed.  9  (C.  C.  A.  9,  1917),  a  case  involving  con- 
flicting claims  to  the  waters  of  the  Salmon  River.  That 
suit  was  brought  in  a  federal  court  in  Idaho  by  the 
downstream  appropriators  against  certain  stock  raisers 
upstream  in  Idaho  and  Nevada.  The  trial  court  con- 
cluded that  the  defendants  had  some  priority  rights, 
described  the  lands  to  which  their  appropriations  were 
appurtenant,  and  permitted  the  plaintiffs  to  impound 
the  surplus  waters  in  their  downstream  reservoir.  The 
decree  required  the  defendants  to  install  automatic 
measuring  devices  which  the  plaintiffs  were  authorized 
t<>  inspect  at  all  times.  The  court  retained  jurisdiction 
to  issue  necessary  orders  and  to  appoint  a  water  com- 
missioner to  make  distribution  in  accordance  with  the 
terms  of  the  decree.  The  Nevada  defendants  appealed, 
contending  that  the  Idaho  court  lacked  jurisdiction  to 
enter  the  foregoing  decree.  In  affirming  the  decree,  this 
Court  said  (pp.  25,  29) : 

The  question  is  presented  as  to  the  extent  to 
which  the  judgment  and  decree  of  a  court  ex- 
ercising jurisdiction  in  one  state  may  become 
operative  in  another.  *  *  *  There  is  no  at- 
tempt by  the  decree  to  quiet  the  defendant's 
title  to  its  appropriations,  but  only  to  determine 
what  they  were  and  to  what  lands  applicable, 
with  a  vieiv  to  doing  justice  between  the  parties. 
It  is  furthermore  necessary,  to  protect  the  plain- 
tiffs against  the  encroachments  of  defendant, 
that  the  water  be  measured.  The  proper  meas- 
urement is  a  duty  personal  to  the  defendant.  It 
was  altogether  appropriate,  therefore,  that  the 
court  impose  upon  the  defendant  the  obligation 
of  installing  automatic  measuring  devices,  and, 
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for  the  protection  of  the  plaintiffs,  these  should 
be  subject  to  their  inspection.  So  it  is  respecting 
rules  regulating  the  manner  of  diverting,  meas- 
uring, and  distributing  the  water  and  the  keep- 
ing of  records  of  the  amount  of  water  diverted, 
etc.  These  were  all  directions  of  the  court  oper- 
ating in  personam,  and  not  directly  upon  the 
res,  and  were  and  are  within  the  court's  equi- 
table jurisdiction  to  determine  and  declare. 

It  is  submitted  that  the  pleadings  and  the.  decree  in 
the  instant  case  do  not  differ  in  any  essential  aspects 
from  the  pleadings  and  decrees  which  this  Court  ap- 
proved in  the  foregoing  cases.  For  example,  in  its 
prayer  for  relief  in  this  case,  the  Government  asked 
that  the  Arizona  and  New  Mexico  defendants  be  re- 
quired to  answer  the  complaint  and  to  "set  up  fully 
their  claims  to  the  waters"  of  the  Gila  River,  that  the 
court  by  its  decree  "determine"  the  rights  and  priori- 
ties of  the  various  claimants,  and  that  the  court  decree 
to  the  United  States  the  water  rights  set  forth  in  its 
bill  of  complaint,  and  "quiet  its  title  therein,  and  enjoin 
said  defendants  and  each  of  them  from  interfering 
therewith"  (R.  25).  It  was  of  course  necessary,  before 
such  relief  could  be  granted,  to  "determine"  the  priority 
rights  of  other  claimants,  inasmuch  as  the  United 
States  did  not  base  its  entire  claim  on  a  single  immemo- 
rial appropriation.  It  claimed,  for  example,  additional 
water  rights  with  priorities  between  1846  and  1924,  in- 
cluding a  storage  right  sufficient  to  fill  the  Coolidge 
Reservoir  (1,285,000  acre  feet) — the  latter  with  an  al- 
leged priority  not  later  than  1896  (R.  22-23)  .G    In  order 

6  In  the  consent  decree  the  priority  date  as  against  the  defend- 
ants in  this  decree  was  fixed  as  of  1924  (R.  II,  105;  infra  p.  69). 


26 

to  determine  just  what  rights  the  Government  acquired 
under  these  later  appropriations,  it  was  necessary  for  the 
court  t<>  ascertain  what  intervening  rights  had  been  per- 
fected by  the  several  defendants,  and  if  the  reservoir 
was  to  have  any  utility  to  see  that  no  unlawful  diver- 
sions were  made  upstream.  Since  the  defendants  an- 
swered the  complaint  and  asked  for  cross-relief  as 
against  the  Government  and  as  against  each  other, 
there  was  no  reason  why  the  court  below,  with  personal 
jurisdiction  over  all  parties,  should  not  enjoin  each 
and  every  defendant  from  interfering  with  the  water 
rights  of  the  other  parties.  Similar  cross-relief  in 
favor  of  the  several  defendants  was  approved  by  the 
Supreme  Court  in  the  Miller  &  Lux  case,  218  U.  S.  258, 
263  (1910) ;  see  also  Rickey  Land  &  Cattle  Co.  v.  Wood, 
152  Fed.  22,  24-25  (C.  C.  A.  9,  1907) ;  Ames  Realty  Co. 
v.  Big  Indian  Mining  Co.,  146  Fed.  166  (C.  C.  Mont. 
1906). 

Nor  did  the  consent  decree  which  the  court  below 
entered  on  June  29,  1935,  differ  materially  from  the 
Walker  River  (Miller  &  Lux)  and  Salmon  River  de- 
crees. The  1935  decree  follows  almost  verbatim  the 
language  used  in  the  Walker  River  decree  {supra,  p.  23) . 
It  states  that  "  each  and  all  of  the  parties,  .  .  .  their 
assigns  and  successors  in  interest,  servants,  agents,  at- 
torneys and  all  persons  claiming  by,  through  or  under 
them  and  their  successors,  are  hereby  forever  enjoined 
and  restrained  from  asserting  or  claiming — as  against 
any  of  the  parties  herein,  their  assigns  or  successors, 
or  their  rights  as  decreed  herein — any  right,  title  or  in- 
terest in  or  to  the  waters  of  the  Gila  River,  or  any 
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thereof,  except  the  rights  specified,  determined  and 
allowed  by  this  decree,  and  each  and  all  thereof 
are  hereby  perpetually  restrained  and  enjoined  from 
diverting,  taking  or  interfering  in  any  way  with 
the  waters  of  the  Gila  River  or  any  part  thereof,  so  as 
in  any  maimer  to  prevent  or  interfere  with  the  diver- 
sion, use  or  enjoyment  of  said  waters  ...  by  the 
owners  of  prior  or  superior  rights  therein  as  defined 
and  established  by  this  Decree  (R.  II,  113;  Br.  Appx. 
pp.  v-vi)."  This  decree,  like  the  Salmon  River  decree, 
provided  for  the  installation  of  automatic  measuring 
devices,  and  like  both  the  Salmon  River  and  Walker 
River  decrees  it  provided  for  the  appointment  of  a 
water  commissioner  to  see  that  all  diversions  conformed 
to  the  decree.  Any  decree  less  broad  would  not  have 
prevented  encroachments  on  the  Government's  direct 
diversion  and  storage  rights  in  Arizona. 

If  the  Nevada  court  and  the  Idaho  court  had  juris- 
diction to  enter  the  decrees  they  did,  and  this  Court 
has  so  held,  then  it  is  submitted  that  the  court  below 
had  jurisdiction  to  enter  the  1935  decree  which  de- 
fendants are  now  attacking.  In  each  of  the  three 
cases,  the  suit  was  commenced  by  a  downstream  appro- 
priator  in  the  State  where  his  land  was  situated.  In 
each  case  some  water  was  being  diverted  upstream  for 
use  on  lands  located  in  another  state,  and  in  each  case 
the  upstream  diverters  were  joined  as  parties  defend- 
ant. And  in  each  case  the  court,  after  obtaining  per- 
sonal jurisdiction  over  the  defendants,  "determined" 
or  "adjusted"  the  rights  of  the  upstream  proprietors 
as  well  as  the  downstream  appropriators,  and  on  the 
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basis  of  these  "determinations"  perpetually  enjoined 
the  defendants  and  their  successors  from  diverting 
water  in  any  manner  other  than  that  specified  in  the 
decree.  It  is  therefore  apparent  that  the  1935  decree 
conforms  to  the  established  and  approved  precedents. 

Furthermore,  these  precedents  are  sound.  It  is  well 
established  that  a  court  has  jurisdiction  to  prevent  a 
defendant  from  committing  acts  outside  the  state  which 
encroach  upon  property  rights  within  the  state. 
Salt  mi  Sea  Cases,  172  Fed.  792  (C.  C.  A.  9,  1909),  cer- 
tiorari denied  215  U.  S.  603;  Great  Falls  Manufacturing 
Co.  v.  Worster,  23  N.  H.  462  (1851)  ;  New  Jersey  v.  New 
York  City,  283  U.  S.  473;  482  (1931);  ef.  Thayer  v. 
Brooks,  17  Ohio  48.9  (1848).  Because  of  the  very  na- 
ture of  water  right  controversies,  especially  where  stor- 
age rights  are  involved,  it  is  impossible  to  decide  whether 
rights  within  one  state  are  being  encroached  upon  with- 
out first  determining  the  extent  of  the  defendants' 
rights  in  the  other  state.  And  in  order  to  protect  direct 
diversion  and  storage  rights  within  a  state  it  is  neces- 
sary to  prevent  the  upstream  defendants  in  another 
state  from  taking  water  in  excess  of  their  lawful  rights. 
Therefore,  while  an  injunction  may  in  effect  determine 
the  water  rights  of  users  in  the  upper  state,  the  whole 
purpose  of  such  a  decree  is  to  protect  rights  within  the 
state,  a  matter  which  is  admittedly  within  the  juris- 
diction of  a  court  of  equity.  The  mere  fact  that  the 
injunction  may  affect  the  use  to  which  a  defendant  may 
put  his  property  in  another  state  does  not  deprive  a 
court  of  equity  of  jurisdiction.  Injunctions  and  ^de- 
crees in  one  state  frequently  restrict  one's  use  of,  or 
rights  in,  real  property  in  another  state.     Massie  v. 
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Watts,  6  Cranch  148  (1810) ;  Jamestown  v.  Pennsyl- 
vania Gas  Co.,  264  Fed.  1009  (W.  D.  N.  Y.  1920),  1  F. 
2d  871  (C.  C.  A.  2,  1924)  ;  Western  Union  Telegraph 
Co.  v.  Louisville  &  N.  R.  Co.,  201  Fed.  946  (W.  D.  Ky. 
1913),  affirmed  207  Fed.  1  (C.  C.  A.  6,  1913) ;  Niagara 
Falls  International  Bridge  Co.  v.  Grand  Trunk  Ry.  Co., 
241  N.  Y.  85, 148  N.  E.  797  (1925). 

In  somewhat  analogous  situations  the  courts  have 
not  hesitated  to  exercise  jurisdiction  even  though  their 
decrees  affected  real  property  in  another  jurisdiction. 
For  example,  in  mortgage  foreclosure  cases,  the  courts 
have  ordered  railroad,  bridge,  and  canal  properties  to 
be  disposed  of  as  an  economic  unit  notwithstanding 
the  fact  that  a  part  of  the  property  involved  was  situ- 
ated in  another  state.  Midler  v.  JDoivs,  94  U.  S.  444 
(1876) ;  International  Bridge  Co.  v.  Holland  Trust  Co., 
81  Fed.  422  (C.  C.  A.  5, 1897)  ;  Brown  v.  Chesapeake  and 
Ohio  Canal  Co.,  73  Md.  567  (1890). 

Similarly,  in  cases  where  the  several  users  of  water 
within  a  state  do  not  all  reside  in  the  same  county,  the 
state  courts  have  repeatedly  held  that  a  county  court's 
jurisdiction  to  determine  water  rights  does  not  stop  at 
the  county  line.  El  Paso  &  R.  I.  Ry.  Co.  v.  District 
Court,  36  N.  M.  94,  8  P.  2d  1064  (1931);  Lower 
Kings  River  Water  Ditch  Co.  v.  Kings  River  c&  Fresno 
Canal  Co.,  60  Cal.  408,  410  (1882)  ;  Deseret  Irrigation 
Co.  v.  Mclutyre,  16  Utah  398,  406,  52  Pac.  628  (1898). 

Decrees  determining  the  rights  of  numerous  users  in 
the  waters  of  an  interstate  stream  have  been  variously 
explained.  There  are  three  theories:  (1)  that  the  de- 
cree operates  in  rem,  or  quasi  in  rem,  even  as  to  lands 
situated  in  another  state ;  (2)  that  the  decree  is  one  in 
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personam  insofar  as  it  affects  water  rights  in  another 
jurisdiction;  and  (3)  thai  the  decree  in  a  water  rights 
case  is  sui  generis. 

Although  the  first  concept  might  at  first  blush  appear 
to  run  counter  to  the  traditional  notion  that  the  courts 
of  one  stale  cannot  quiet  title  to  real  estate  in  another 
jurisdiction,  it  must  be  remembered  that  the  sole  pur- 
pose of  the  determination  is  to  prevent  encroachments 
on  rights  downstream.  And  the  Supreme  Court's  opin- 
ion in  the  Miller  d'  Lux  case  supports  the  theory  that  a 
court  in  water  rights  cases  may  enter  a  decree  which 
has  a  substantially  in  rem  effect  even  as  to  persons  who 
are  using  water  in  another  state.  Mr.  Jstice  Holmes  in 
that  case  pointed  out  that  the  rights  of  the  several  parties 
" cannot  be  brought  within  the  same  jurisdiction," 
and  that  "full  justice  cannot  be  done  and  anomalous  re- 
sults avoided  unless  all  the  rights  of  the  parties  before 
the  court  .  .  .  are  taken  in  hand,"  inasmuch  as  the 
adjustment  of  the  rights  of  the  parties  within  the  state 
requires  "the  adjustment  of  the  rights  of  the  others 
outside  of  it."  He  therefore  concluded  that  "there  was 
concurrent  jurisdiction  in  the  two  courts,  and  that  the 
substantive  issues  in  the  Nevada  and  California  suits 
were  so  far  the  same  that  the  court  first  seized  should 
proceed  to  the  determination  without  interference.'' 
Bickey  Land  &  Cattle  Co.  v.  Miller  d-  Lux,  218  U.  S. 
258,  262  (1910). 

The  Supreme  Court  therefore  sustained  an  injunc- 
tion prohibiting  the  prosecution  in  California  of  a 
strictly  in  rem  suit  to  quiet  title,  on  the  theory  that  the 
substantive  issues  in  the  California  and  Nevada  cases 
were  substantially  the  same.  If  the  Nevada  court 
could  not  determine  the  relative  rights  of  the  California 
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defendants,  then  clearly  they  had  a  right  at  any  time 
to  start  a  quiet  title  suit  in  California,  because  it  is  well 
established  law  that  a  federal  court  will  not  enjoin  pro- 
ceedings in  a  state  court  unless  the  issues  in  both  cases 
are  similar  to  a  point  of  "substantial  identity." 
Pacific  Live  Stock  Co.  v.  Oregon  Water  Bd.,  241  U.  S. 
440,  447  (1916).  "The  rule,  therefore,  has  become  gen- 
erally established  that  where  the  action  first  brought  is 
in  personam  and  seeks  only  a  personal  judgment,  an- 
other action  for  the  same  cause  in  another  jurisdiction 
is  not  precluded."  Kline  v.  Burke  Constr.  Co.,  260 
IT.  S.  226,  230  (1922).  Therefore,  in  sustaining  the 
Nevada  injunction,  the  Supreme  Court  in  effect  held 
(1)  that  the  Nevada  court  had  power  to  determine  and 
adjudicate  the  rights  of  every  water  user  represented 
in  the  Nevada  proceedings,  no  matter  where  his  use 
took  place,  and  (2)  that  the  decision  of  the  Nevada  court 
would  be  controlling  in  any  subsequent  proceeding  in 
California.7 

The  second,  or  more  traditional  view,  is  that  the 
decree  operates  in  personam  as  to  those  defendants 
using  water  from  the  same  stream  in  another  state. 
Numerous  decisions  support  this  view.  Vineyard  Land 
d;  Stock  Co.  v.  Twin  Falls  S.  R.  L.  &  W.  Co.,  245  Fed. 
9  (C.  C.  A.  9,  1917) ;  Miller  &  Lux  v.  Rickey,  127  Fed. 
573  (C.  C.  Nev.  1904) ;  Taylor  v.  Hulett,  15  Idaho  265, 
272,  97  Pac.  37  (1908) ;  cf.  Willey  v.  Decker,  11  Wyo. 
496,  538-547,  73  Pac.  210  (1903)  ;  Conant  v.  Deep  Creek 

7  On  this  latter  point,  the  Nevada  court  had  said:  "The  suits 
in  this  court  will  quiet  and  settle  the  title  or  rights  of  the  respec- 
tive parties  to  the  flowing  waters  of  the  Walker  river."  Miller 
&  Lux  v.  Rickey,  146  Fed.  574,  588  (C.  C.  Nev.  11)00).  The 
Supreme  Court's  affirmance  of  the  injunction  can  only  be  justified 
on  a  like  view  of  the  Nevada  court's  jurisdiction. 
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&  Curlew   Vol.  Irr.  Co.,  23  Utah,  627,  66  Pac.  188 
(1901) ;  Albion-Idaho  Land  Co.  v.  Naf.  Irr.  Co.,  97  2d 

139  (CCA.  10,  1938). 

The  third  view,  that  decrees  determining  water 
rights  arc  sui  generis,  is  supported  by  this  Court's  deci- 
sions in  the  Miller  t&  Lux  Litigation:  "A  suit  respecting 
water  appropriations  from  a  stream  is  sui  generis,  and 
it  may,  and  does  frequently,  happen  that,  in  order  fully 
in  protect  the  rights  of  one  appropriator  against  those 
of  another,  it  is  necessary  to  determine  also  the 
rights  of  the  former,  not  only  with  reference  to  those 
of  that  other,  but  also  with  reference  to  still  others 
upon  the  same  stream."  Rickey  Land  &  Cattle  Co.  v. 
Wood,  152  Fed.  22,  24  (C.  C  A.  9,  1907),  affirmed  sub 
nom.  Rickey  Land  &  Cattle  Co.  v.  Miller  d-  Lux,  218 
U.  S.  258,  263  (1910) ;  see  also  Ames  Realty  Co.  v.  Big 
India,,  Mining  Co.,  116  Fed.  166  (C  C  Mont.  1906); 
Union  Mill  &  Mining  Co.  v.  Dangberg,  81  Fed.  73,  88, 
119  (C  C  Nev.  1897).  Since  the  relations  between  dif- 
ferent appropriators  on  the  same  stream  are  interde- 
pendent, "one  appropriator  cannot  always  be  fully  pro- 
tected against  the  injunctive  process  of  another,  unless 
at  the  same  time  he  has  his  own  rights  ascertained  and 
determined  with  relation  to  still  others."  Rickey  Land 
&  Cattle  Co.  v.  Wood,  152  Fed.  22,  25  (C  C  A.  9, 1907). 
The  "flowing  waters"  of  the  river  constitute  the  subject 
matter  of  the  litigation  in  water-right  cases.  Ames 
Realty  Co.  v.  Indian  Mining  Co.,  146  Fed.  166,  168,  170 
( C  C  Mont.  1906) ;  Miller  &  Lux  v.  Rickey,  146  Fed.  574, 
585  (C  C  Nev.  1906).  "The  water  in  the  stream, 
which  has  a  propensity  to  seek  its  level,  and  will  con- 
tinue its  current  to  the  sea,  is  in  strict  reality  the  ver- 
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itable  thing  in  controversy.  It  knows  not  imaginary 
state  or  county  lines,  and  is  a  thing  in  which  no  man 
has  a  property  until  captured  to  be  applied  to  a  bene- 
ficial use."  Rickey  Land  &  Cattle  Co.  v.  Miller  &  Lux, 
152  Fed.  11,  17  (C.  C.  A.  9,  1907). 

But  whether  the  decree  be  viewed  as  in  rem,  in  per- 
sonam,, or  sui  generis,  it  is  evident  that  the  1935  de- 
cree is  in  all  essential  respects  identical  with  previous 
decrees  approved  by  this  Court.  The  decree  is  not  to 
be  vitiated  by  calling  it  an  in  rem  decree  quieting  title 
to  lands  in  New  Mexico  (Br.  21-24).  The  "tyranny 
of  labels"  all  too  often  thwarts  the  growth  and  de- 
velopment of  the  law.  The  principles  announced  by 
this  Court  in  Rickey  Land  &  Cattle  Co.  v.  Miller  <&  Lux 
and  in  Vineyard  Land  &  Stock  Co.  v.  Twin  Falls  S.  R. 
L.  &  W.  Co.  have  withstood  the  test  of  time;  they  are 
sound;  they  are  conducive  to  justice;  they  end  vexa- 
tious litigation.  There  is  no  reason  why  this  Court 
should  recede  from  the  doctrines  there  announced,  and 
since  accepted  in  other  jurisdictions.  Taylor  v.  Hulett, 
15  Idaho  265,  269-272,  97  Pac.  37  (1903) ;  Jamestown  v. 
Pennsylvania  Gas  Co.,  264  Fed.  1009, 1011  (W.  D.  N.  Y. 
1920)  aff  d.  1  F.  2d  871  (C.  C.  A.  2,  1924) ;  Louisville  & 
N.  R.  Co.  v.  Western  Union  Telegraph  Co.,  207  Fed.  1,  8 
(C.  C.  A.  6,  1913)  ;  Niagara  Falls  International  Bridge 
Co.  v.  Grand  Trunk  Ry.  Co.,  241  N.  Y.  85,  148  N.  E.  797 
(1925). 

Certainly  the  tenth  circuit's  decision  in  Albion-Idaho 
Land  Co.  v.  Naf  Irr.  Co.,  97  F.  2d  439  (C.  C.  A.  10, 
1938),  dictates  no  contrary  conclusion.  While  the  re- 
sult reached  in  that  case  was  eminently  just,  it  is  be- 
lieved that  the  court  was  too  cavalier  in  its  treatment  of 
the  Hart  decree.    And  it  is  to  be  noted  that  the  decree 
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in  the  Albion  case  did  iii  reality  affect  individual  priori- 
ties in  Idaho,  the  very  thing  which  the  circuit  court  said 
could  not  be  done.  Their  statement  that  the  federal  dis- 
trict  court  of  Utah  could  only  determine  the  aggregate 
rights  of  the  users  in  Idaho  and  not  their  individual 
priorities  is  illogical,  especially  if  applied  to  the  con- 
verse situation  where  a  court  in  a  downstream  state  is 
seeking  to  prevent  wrongful  diversions  upstream.  A 
decree  determining  the  individual  rights  of  the  for- 
eign group  and  enjoining  each  member  individ- 
ually from  diverting  more  than  the  amount  decreed  is 
no  more  in  excess  of  the  court's  jurisdiction  than  one 
determining  the  aggregate  rights  of  the  foreign  group 
and  enjoining  them  jointly  from  diverting  in  excess. 
If  a  court  has  jurisdiction  in  the  latter  case,  it  has  juris- 
diction in  the  former.  Moreover,  such  a  decree  only 
gives  partial  protection  to  a  plaintiff,  as  against  up- 
stream diverters,  since  his  right  is  a  right  against  each 
individual  water  user  on  the  stream,  to  have  each  user 
refrain  from  diverting  an  amount  of  water  greater  than 
that  to  which  he  is  legally  entitled,  to  the  injury  of  the 
plaintiff.  This  is  especially  true  in  this  case  because 
the  Government  has  storage  rights  as  to  all  waters  which 
were  unappropriated  in  1924.  A  decree  which  de- 
termines only  the  plaintiff's  right  against  a  group  of  ap- 
propriators  jointly  will  be  of  no  assistance  as  against 
excessive  diversions  by  any  one  of  the  foreign  group  of 
appropriators,  and  it  may  also  be  highly  prejudicial  to 
all  members  of  the  group  whose  aggregate  rights  are  de- 
creed. Cf.  Rickey  Land  <£  Cattle  Co.  v.  Wood,  152  Fed. 
22,  24  (C.  C.  A.  9, 1907) ;  Ames  Realty  Co.  v.  Big  Indian 
Mining  Co.,  146  Fed.  166  (C.  C.  Mont.  1906). 
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It  is  therefore  submitted  that  on  both  reason  and 
authority  the  court  below,  in  protecting  appropriators 
within  the  state  of  Arizona,  had  jurisdiction  at  the 
same  time  and  for  that  purpose  to  inquire  into  and  de- 
termine rights  and  priorities  of  the  New  Mexico  de- 
fendants so  as  to  prevent  them  from  encroaching  upon 
the  rights  of  the  Arizona  appropriators. 

B.  The  federal  district  court  of  Arizona  had  jurisdiction  to  require  the 
Sunset  Canal  Company  to  install  and  maintain  locks  and  measuring 
devices  on  its  headgates  in  New  Mexico  and  to  appoint  a  commissioner 
to  see  that  the  provisions  of  the  decree  were  respected  by  water  users 
in  New  Mexico 

That  a  court  of  equity,  with  personal  jurisdiction 
over  a  defendant,  can  issue  a  negative  injunction  re- 
straining him  from  so  using  his  property  in  another 
state  as  to  injure  plaintiff's  property  within  the  state, 
has  long  been  conceded.  Great  Falls  Manufacturing  Co. 
v.  Worst  er,  23  N.  H.  462  (1851) ;  Western  Union  Tele- 
graph Co.  v.  Louisville  &  N.  R.  Co.,  201  Fed.  946  (W.  D. 
Ky.  1913),  affirmed  207  Fed.  1  (C.  C.  A.  6,  1913) ;  Niag- 
ara Falls  International  Bridge  Co.  v.  Grand  Trunk  Ry. 
Co.,  241  N.  Y.  85, 148  N.  E.  797  (1925) .  But  until  quite 
recently  there  have  been  some  who  doubted  an  equity 
court's  power  to  order  affirmative  acts  to  be  done  in 
another  jurisdiction.  See  1  Beale,  Conflict  of  Laws 
(1935),  pp.  415,  431-434.  That  narrow  concept  of  a 
court's  power  to  accomplish  justice  was  repudiated 
by  this  Court  in  the  famous  Salton  Sea  Cases, 
172  Fed.  792  (C.  C.  A.  9,  1909),  certiorari  denied 
215  U.  S.  603.  In  those  cases,  it  wil  be  recalled, 
this  Court  affirmed  a  decree  of  the  district  court  in 
California  ordering  the  defendants,  who  were  diverting- 
waters  from  the  Colorado  River,  to  install  headgates 
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in  Mexico  adequate  to  prevent  the  waters  of  that  river 
from  flooding  plaintiff's  salt  mines  in  California. 
Similarly,  in  Vineyard  Land  <('•  Stock  Co.  v.  Twin  Falls 
S.  R.  L.  &  W.  Co.,  245  Fed.  9,  29  (1917),  this  Court 
affirmed  a  decree  of  the  Idaho  court  ordering  the  Ne- 
vada defendants  to  install  automatic  devices  for  the 
measurement  of  water  in  Nevada. 

Largely  because  of  this  Court's  trail-blazing  de- 
cisions in  the  Miller  d-  Lux  and  the  Salt  on  Sea  Cases, 
Professor  Beale  in  1913  observed  that  "the  federal 
courts  show  a  tendency  to  transcend  state  lines  in  the 
exercise  of  equity  jurisdiction."  This  tendency  has 
since  spread  to  other  courts.83  In  fact,  the  authorities 
now  generally  agree  that  an  equity  court  may  commend 
a  person  before  it  to  do  an  act  in  another  state,  and 
the  fact  that  the  act  is  to  be  done  abroad  goes  merely 
to  the  discretion  of  the  court  in  issuing  the  decree  and 
not  to  its  jurisdiction.9 


"Jurisdiction  of  Courts  over  Foreigners,  26  Harv.  L.  Rev.  283, 
295  (1913). 

8a  A  classic  illustration  is  Madden  v.  Rosseter^  114  Misc.  416, 187 
N.  Y.  S.  462  (1921).  In  that  case  the  New  York  supreme  court 
appointed  a  receiver  and  ordered  him  to  proceed  to  California, 
there  to  take  possession  of  a  thoroughbred  race  horse  (through 
legal  process  if  necessary),  and  to  return  the  horse  to  the  plaintiff 
in  time  for  the  Kentucky  races. 

9  Note,  35  Harv.  L.  Rev.  610  (1922)  ;  note,  20  111.  L.  Rev.  594, 
599  (1926);  Messner,  Jurisdiction  of  Equity,  14  Minn.  L.  Rev. 
494,  517-529  (1930)  ;  Walsh,  Equity  (1930),  sec.  18.  The  cases  in 
point  are  collected  in  1  Chafee  and  Simpson,  Cases  on  Equity 
(1934),  pp.  208.  210;  Note,  17  Harv.  L.  Rev.  572  (1904)  ;  Note, 
23  Harv.  L.  Rev.  390  (1910);  Note,  5  111.  L.  Rev.  442  (1911); 
Note,  31   Harv.   L.   Rev.  646    (1918);   Note,  27  Yale  L.  J.  946 
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Since  no  single  court  has  physical  jurisdiction  of  the 
entire  Gila  River,  justice  can  only  be  done  by  having  all 
rights  determined  and  enforced  by  one  court.  If,  in 
order  to  accomplish  that  end,  affirmative  but  lawful 
acts  must  be  done  abroad,  there  is  no  reason  why  their 
performance  should  not  be  ordered. 

It  cannot  be  said  that  the  provisions  of  the  L935  de- 
cree are  in  conflict  with  the  law  of  New  Mexico.  That 
state  must  respect  prior  water  rights  acquired  by  down- 
stream appropriators,  where  the  United  States  is 
claiming  rights  acquired  and  vested  under  federal  law 
before  New  Mexico  became  a  state.  Winters  v.  United 
States,  207  U.  S.  564  (1908) ;  Bean  v.  Morris,  159  Fed. 
651,  654  (C.  C.  A.  9,  1908) ;  Howell  v.  Johnson,  89  Fed. 
556  (C.  C.  Mont.  1898) ;  Anderson  v.  Bassman,  140  Fed. 
14,  20  (C.  C.  N.  D.  Cal.  1905).  "*  *  *  the  right  ac- 
quired by  an  appropriation  includes  the  right  to  have 
the  water  flow  in  the  stream  to  the  point  of  diversion. 
The  fact  of  a  state  line  intersecting  the  stream  does  not, 
within  itself,  impinge  upon  the  right."  Rickey  Land  & 
Cattle  Co.  v.  Miller  &  Lux,  152  Fed.  11,  18  (C.  C.  A.  9, 
1907).  The  usufructuary  right  is  coextensive  with  the 
stream.  There  is  certainly  no  statute  of  New  Mexico 
which  imposes  upon  her  officials  a  mandatory  duty  to 
administer  the  waters  of  the  Gila  River  in  derogation 


(1918)  ;  Note,  6  Cornell  L.  Q.  423  (1921)  ;  Note,  30  Yale  L.  J. 
865  (1921)  ;  Note,  71  A.  L.  R.  1351  (1931).  The  American  Law 
Institute  in  its  Conflict  of  Laws  Restatement  (1934)  states  the  rule 
in  this  fashion  :  u£  94.  A  state  can  exercise  jurisdiction  through 
its  courts  to  make  a  decree  directing  a  party  subject  to  the  juris- 
diction of  the  court  to  do  an  act  in  another  state,  provided  such 
act  is  not  contrary  to  the  law  of  the  state  in  which  it  is  to  be 
performed." 
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of  the  prior  rights  of  downstream  water  users.  We 
should  indulge  the  presumption  that  the  State  of 
New  Mexico  does  not  intend  to  nullity  the  lawful  adju- 
dications of  the  federal  courts.  In  all  their  acts  to 
dale,  tile  officers  of  the  state  have  been  careful  to  de- 
clare thai  the  contemplated  action  was  being  taken  be- 
cause they  believed  the  Arizona  decree  to  be  invalid  (R. 
231,  238-239).  Therefore,  we  may  assume,  once  this 
( lourl  reaffirms  the  validity  of  the  1935  decree,  that  the 
New  Mexico  state  officials  will  respect  its  provisions. 
They  have  no  lawful  authority  to  do  otherwise. 

In  short,  both  reason  and  precedent  make  it  clear  that 
the  court  below  had  jurisdiction  to  require  the  Sunset 
( Janal  Company  to  install  and  maintain  locks  and  meas- 
uring devices  on  its  headgates  in  New  Mexico,  and  to 
appoint  a  commissioner  to  see  that  the  decree  was 
properly  administered.  That  decree  is  not  to  be  nul- 
lified by  "labelling"  it  a  decree  operating-  "directly  on 
the  river  and  canals  in  New  Mexico"  (Br.  33-37). 
This  Court  in  Vineyard  Land  &  Stock  Co.  v.  Twin  Falls 
S.  R.  L.  &  W.  Co.,  245  Fed.  9,  29  (C.  C.  A.  1917),  was 
careful  to  point  out  that  a  decree  requiring  headgates 
to  be  installed  and  all  diversions  carefully  checked  op- 
erated "in  personam,  and  not  directly  upon  the  res,*' 
and  that  such  a  decree  is  within  a  court's  ''equitable 
jurisdiction  to  determine  and  declare." 

C.  The  State  of  New  Mexico  was  not  an  indispensable  party  to  the  decree 

It  is  not  now  open  to  the  appellants  to  assert  that  the 
State  of  New  Mexico  was  an  indispensable  party.  The 
decree  was  entered  with  their  consent.    For  three  years 
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they  respected  its  provisions.  It  is  no  justification  now, 
after  they  disobey  the  decree,  to  say  that  the  State  of 
New  Mexico  was  not  a  party.  The  absence  of  an  indis- 
pensable party  from  a  proceeding,  while  it  may  be  urged 
at  any  stage  of  the  proceeding  itself,  prior  to  the  entry 
of  the  final  decree,  does  not  go  to  the  jurisdiction  of  the 
court  to  enter  the  decree.  Rood  v.  Goodman,  83  F.  2d  28, 
32  (C.  C.  A.  5,  1936)  certiorari  denied  299  U.  S.  551; 
State  of  Washington  v.  United  States,  87  F.  2d  421,  427, 
431  (C.  C.  A,  9, 1936),  Elemendorf  v.  Taylor,  10  Wheat, 
152,  166  (1825) ;  Mallow  v.  Hinde,  12  Wheat.  193,  197 
(1827).  The  rights  and  obligations  of  the  appellants,  as 
respects  the  United  States  and  the  other  parties  to  the 
decree,  were  fully  litigated  and  determined.  Accord- 
ingly, the  defense  that  the  decree  did  not  determine  the 
rights  of  New  Mexico  is  not  now  available  to  the 
appellants  as  a  defense  to  the  contempt  proceedings. 

Furthermore,  the  State  of  New  Mexico  was  not  an 
indispensable  party.  In  several  cases  the  courts  have 
protected  the  owner  of  a  water  right  in  one  state  against 
diversions  under  rights  claimed  in  another  state,10  but 


10  Rickey  Land  &  Cattle  Co.  v.  Miller  <&  Lux,  218  U.  S.  258, 
261  (1910)  ;  Bean  v.  Morris,  221  U.  S.  485  (1911),  affg.  159  Fed. 
651  (C.  C.  A.  9,  1908),  affg.  146  Fed.  423,  429-430  (C.  C.  S.  Mont. 
L906)  ;  Vineyard  Land  <(•  Stock  Co.  v.  Twin  Falls  S.  R.  L.  <(•  W. 
Co.,2ir>  Fed.  9  (C.  C.  A.  9,  1917)  ;  Howell ! v.  Johnson,  89  b\>d.  556, 
559  (C.  C.  Mont.  1898);  Iloge  v.  Eaton,  135  Fed.  411  (C.  C. 
Colo.  1905);  Anderson  v.  Bassman,  140  Fed.  14  (C.  C.  N.  I). 
Cal.  1905)  ;  United  States  v.  Walker  River  I rr.  Dish,  11  F.  Supp. 
158  (New  1935);  Taylor  v.  Hulett,  15  Idaho  265,  97  Pac,  37 
(1908)  ;  Willey  v.  Decker,  11  Wyo.  496,  73  Pac  210  (  L903)  :  see 
Conant  v.  Deep  Creek  &  Curlew  Valley  Irrigation  Co..  •J'-)  Utah 
627,  66  Pac  188  (1901). 
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in  none  of  these  was  ii  intimated  that  cither  stale  was 
an  indispensable  party  to  the  controversy.  On  the  con- 
trary in  Rickey  Land  <('•  Cattle  Co.  v.  Miller  <('•  Lux, 
218  U.  S.  258,  261  ( L910),  in  Morris  v.  Bean,  146  Fed. 
123,  429-430  (C.  C.  Mont.  1906),  aff'd.  Beam  v.  Moms, 
159  Fed.  651  (C.  C.  A.  9,  1908),  affd.  221  U.  S.  485 
(1911),  and  in  Finney  County  Witter  Users'  Ass'n.  v. 
Graham  Pitch  Co.,  1  F.  2d  650,  651-652  (Colo.  1924), 
it  was  unsuccessfully  contended  that  the  water  right 
owner  may  be  protected  against  diversions  in  another 
state  only  through  a  suit  instituted  by  one  state  against 
another  in  the  Supreme  Court.  In  Vineyard  Land  <& 
Stock  Co.  v.  Twin  Falls  S.  R.  L.  &  W.  Co.,  245  Fed.  9, 
25-26  (C.  C.  A.  9,  1917),  and  in  Howell  v.  Johnson,  89 
Fed.  556,  559  (C.  C.  Mont.  1898),  the  interest  of  the 
state  was  unsuccessfully  asserted  as  a  bar  to  a  suit  by 
a  downstream  appropriate  to  enjoin  excessive  diver- 
sion by  an  upstream  diverter  in  another  state.  In  all 
these  cases  the  court's  power  to  adjust  the  rights  of 
the  parties,  without  joinder  of  the  state,  was  upheld. 
This  result  is  just  and  logical.  Obviously,  if  either 
New  Mexico  or  Arizona  is  an  indispensable  party  in 
this  case,  the  water  right  owners  on  an  interstate  stream 
can  never  have  judicial  protection  against  excessive 
diversions  in  another  state,  except  with  the  consent  of 
both  states,  or  in  the  limited  class  of  cases  in  which 
a  state  may  be  made  party  to  a  suit  within  the  original 
jurisdiction  of  the  Supreme  Court.  In  order  to  avoid 
such  a  failure  of  justice,  the  courts  originated  the  dis- 
tinction between  necessary  parties,  who  must  be  joined 
only  if  they  can  be  reached,  and  indispensable  parties 
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who  must  be  joined  before  a  court  of  equity  will  pro- 
ceed. As  stated  in  Stanley  v.  Schwalby,  147  U.  S.  508, 
518  (1892) ;  Cunningham  v.  Macon  &  Brunswick  R.  R. 
Co.,  109  U.  S.  446,  451  (1882),  the  courts,  out  of  a 
desire  to  do  justice,  tend  to  go  a  long  way  in  holding 
the  state  not  an  indispensable  party.  This  decree  will 
not  be  regarded  in  a  subsequent  suit  as  binding  on  the 
states  of  New  Mexico  and  Arizona,  who  were  not  par- 
ties to  the  decree.  Hinderlider  v.  La  Plata  Co.,  304 
U.  S.  92,  103  (1938) ;  Washington  v.  Oregon,  297  U.  S. 
517,  528  (1936) ;  cf.  Arkansas  v.  Tennessee,  246  U.  S. 
158,  176  (1918)  ;  Fowler  v.  Lindsey,  3  Dall.  411  (1799). 
The  policy  of  avoiding  multiplicity  of  suits  will  require 
the  joinder  of  an  available  person  as  a  necessary  party, 
but  it  is  not  a  sufficient  consideration  to  make  him  in- 
dispensable. Mallow  v.  Hinde,  12  Wheat.  193,  197 
(1827) ;  cf .  Elmendorf  v.  Taylor,  10  Wheat.  152,  166 
(1825). " 

In  citing  Rickey  Land  d-  Cattle  Co.  v.  Miller  &  Lux, 
218  U.  S.  258,  262,  and  1  Wiel,  Water  Rights  in  the 
Western  States  (3d  ed.  1911)  p.  364,  for  the  proposition 
that  the  decree  is  not  valid  as  to  the  New  Mexico  de- 
fendants without  the  consent  of  the  State  of  New  Mex- 


11  The  present  case  is  closely  analogous  to  those  in  which  pri- 
vate parties  sue  to  establish  title  or  recover  possession  of  land, 
where  the  suit  involves  the  location  of  a  boundary  line  between 
states.  Such  suits  have  always  been  entertained  in  the  federal 
and  state  courts  without  requiring  the  presence  of  either  state. 
Ilandhfx  Lessee  v.  Anthony,  5  Wheat.  374  (1820);  Harcourt  v. 
Gailhwd,  12  Wheat.  523  (1827);  see  Rhode  island  v.  Massa- 
chusetts, 12  Pet.  657,  72(5-727  (1838);  Hinderlider  v.  La  Plata 
Co.,  304  U.  S.  1)2,  111  (1938). 
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ico  (Br.  27-28),  appellants  mistake  the  purport  of  the 
Language  of  Justice  Holmes  in  the  Miller  <&  Lux  case. 
Thai  Language  docs  not  mean  that  a  joint  commission 
must  be  set  up  between  the  states  as  a  prerequisite  to 
the  enforcement  in  one  state  of  water  rights  arising  in 
another.  If  this  were  required,  the  Supreme  Court's 
decision,  both  in  the  Miller  &  Lux  case  and  in  Bean  v. 
Morris,  221  U.  S.  485  (1911),  could  not  be  sustained, 
because  in  neither  of  those  cases  was  there  such  a  joint 
commission.  In  those  cases  Justice  Holmes  regarded 
a  concurrence  of  the  two  states  as  being  necessary  to 
create  private  rights  and  obligations  across  their  com- 
mon boundary  line  (218  U.  S.  262;  221  U.  S.  486),  but 
the  concurrence  was  found  in  the  fact  that  the  laws  of 
neither  state  excluded  such  rights  and  that  the  water 
law  of  both  states  was  similar.  Bean  v.  Morris,  supra, 
p.  487.  In  the  instant  case,  the  doctrine  of  prior  ap- 
propriation prevails  in  both  Arizona  and  New  Mexico.12 
Where  such  doctrines  exist,  "the  analogies  are  in  favor 
of  allowing  them  to  be  enforced  within  the  jurisdiction 
of  either  party  to  the  joint  arrangement."  Mickey 
Land  cv  Cattle  Co.  v.  Miller  &  Lux,  218  U.  S.  258,  262 
(1910)  ;  Hoge  v.  Eaton,  135  Fed.  411  (C.  C.  Colo.  1905). 


12  Arizona:  Clough  v.  Wing,  2  Ariz.  371,  377-383,  17  Pac.  453 
(1888),  see  Water  Conserv.  Dist.  No.  1  v.  Cotton  Co.,  39  Ariz. 
65,75,  77,  4  P.  2d  369  (1931). 

New  Mexico:  Snow  v.  Abalos,  18  N.  M.  681,  693,  140  Pac.  1044 
(1914) ;  Albuquerque  Land  Irrigation  Co.  v.  Gutierrez,  10  N.  M. 
177,  240,  61  Pac.  357  (1900) ;  N.  M.  Const.,  Art.  XVI  (1911)  ;  N. 
M.  Stat.  Ann.  (Comp.  1929),  sec.  151-101;  Act  of  March  3,  1877, 
e.  K>7,  19  Stat,  377. 
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New  Mexico  has  not,  as  appellants  contend,  taken 
such  control  of  the  Gila  River  as  to  make  the  decree 
ineffective  because  of  the  state's  absence.  New  Mexico 
legislation  has  established  the  office  of  state  engineer, 
whose  supervision  of  the  waters  of  the  state  must  be 
in  accordance  with  "the  adjudications  of  the  courts." 
N.  M.  Stat.  Ann.  (Comp.  1929)  sec.  151-112.  It  appears 
from  the  record  that  if  the  Arizona  federal  court  is 
held  to  have  jurisdiction  to  enter  the  decree  it  did,  the 
New  Mexico  officials  will  respect  the  decree  (R.  231, 
238-239).  It  is  to  be  presumed  state  officials  will  al- 
ways respect  the  lawful  adjudications  of  the  federal 
courts. 

In  brief,  the  jurisdictional  objections  to  the  1935  de- 
cree are  without  merit :  The  Arizona  court  had  juris- 
diction to  determine  the  water  rights  of  appropriators 
in  Arizona  and  to  prevent  the  New  Mexico  defendants 
from  interfering  therewith.  Whether  rights  in  Ari- 
zona were  being  encroached  upon  could  not  be  deter- 
mined until  the  rights  of  the  New  Mexico  defendants 
had  been  determined.  And  to  prevent  interference  with 
the  decreed  rights  in  Arizona,  it  was  necessary  that  the 
diversions  in  New  Mexico  be  measured  and  supervised. 
The  court  below  therefore  had  jurisdiction  to  enter  the 
decree  it  did  against  water  users  in  New  Mexico.  And 
since  no  rights  of  New  Mexico  are  adjudicated  by  the 
decree,  the  state  was  not  an  indispensable  party. 
Hence,  appellants'  contention  (Br.  21)  that  the  court 
below  should  have  vacated  its  1935  decree  insofar  as  it 
affects  water  rights  in  New  Mexico  is  without  merit. 

261786—40 4 
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II 

The  193.")  decree  is  binding  on  successors  in  interest  in  New 

Mexico 

Appellants,  as  their  second  main  argument,  contend 

that  even  if  the  1935  decree  was  binding  on  the  original 
New  Mexico  defendants,  it  is  not  binding  on  their  suc- 
cessors in  interest,  and  assert  that  one-half  of  the  water 
rights  decreed  to  the  New  Mexico  defendants  have 
passed  to  successors  in  interest.  And,  since  the  decree 
is  not  now  binding  as  to  all  New  Mexico  water  users, 
they  say  it  can  be  enforced  against  none  (Br.  33,  42-43). 
No  successors  in  interest  are  included  in  the  con- 
tempt judgment.  Each  of  the  present  appellants  was 
a  party  to  the  original  decree.  It  is  no  defense  for 
them  to  say  that  someone  else  might  not  be  bound  by 
the  decree.  The  situation  is  not  unlike  that  which  fre- 
quently arises  when  some  of  the  parties  to  a  decree 
leave  the  jurisdiction.  The  decree  is  not  thereby 
rendered  any  the  less  binding  as  to  persons  still  subject 
to  the  court's  process.  In  the  instant  case  the  court 
expressly  retained  jurisdiction  after  it  entered  its  de- 
cree in  1935  (R.  II,  112-113;  Br.  Appx.  vii).  Each  of 
the  present  appellants  was  a  party  to  that  suit,  and  each 
of  them  has  answered  the  citation  for  contempt.  They 
cannot  absolve  themselves  of  their  contumacious  con- 
duct by  asserting  that  rights  decreed  to  other  New  Mex- 
ico water  users  have  since  been  transferred  to  succes- 
sors in  interest.  It  is  thus  apparent  that  the  argument 
of  appellants  that  successors  in  interest  are  not  bound 
by  the  decree  is  not  available  to  the  present  appellants. 
But  inasmuch  as  the  primary  purpose  of  the  present 
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contempt  proceeding  is  to  enforce  the  1935  decree  as 
against  the  New  Mexico  water  users  in  general,  and  in- 
asmuch as  appellants  have  challenged  its  enforceability 
as  respects  successors  in  interests,  it  is  hoped  that  this 
Court  will  dispose  of  appellants'  argument  respecting 
successors  in  interest  on  the  broad  grounds  hereinafter 
mentioned. 

It  is  submitted  that  the  decree  is  just  as  binding  on 
successors  in  interest  as  it  was  on  the  original  New 
Mexico  defendants,  for  the  following  reasons : 

A.  An  injunction  against  "successors  in  interest"  is  binding 

The  decree  in  the  instant  case  enjoins  "each  and  all 
of  the  parties  *  *  *  their  assigns  and  successors 
in  interest,  servants,  agents,  attorneys  and  all  persons 
claiming  by,  through  or  under  them  and  their  suc- 
cessors" from  claiming  or  diverting  water  in  any  man- 
ner other  than  that  fixed  by  the  decree  (R.  II,  113 ;  Br. 
Appx.  v-vi).  Such  an  injunction  is  effective  not  only 
as  against  the  party  defendant,  but  also  a  successor  in 
interest  who  has  notice  of  its  provisions.  In  re  Lennon, 
166  U.  S.  548,  554  (1897)  ;  Ahlers  v.  Thomas,  24  Nev. 
407,  56  Pac.  93  (1899) ;  Gale  v.  Tuolumne  County  Water 
Co.,  169  Cal.  46,  145  Pac.  532  (1914) ;  Lake  v.  Superior 
Court,  165  Cal.  182,  131  Pac.  371  (1913) ;  2  High  on  In- 
junctions (4th  ed.  1905),  sec.  1440a;  1  Freeman  on 
Judgments  (5th  ed.  1925),  sec.  439,  p.  965;  32  C.  J. 
"Injunctions,"  p.  490.  In  Ahlers  v.  Thomas,  supra, 
an  injunction  had  been  entered  enjoining  the  diver- 
sion of  water  in  a  stream  by  the  defendants  and 
their  successors.  Ahlers,  as  successor  to  the  defend- 
ants, was  found  guilty  of  contempt  for  violating  the 
decree.    He  contended  that  the  injunction  was  not  bind- 
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ing  upon  him  because  he  was  not  a  party  to  the 
proceeding.    The  court  held  (p.  408) : 

The  genera]  rule  is  that  judgments  are  binding 
only  upon  parties,  but  there  arc  exceptions  as 
in  the  case  of  privies.  When  a  judgment  has 
been  rendered  he! ween  the  parties,  they  are 
bound  by  it  ;  and,  to  give  full  effect  to  the  prin- 
ciple by  which  the  parties  are  held  bound  by  it, 
all  persons  who  are  represented  by  the  parties, 
and  claim  under  them,  or  are  privy  to  them,  are 
equally  concluded  by  the  same  proceedings. 

The  Alders  case  cannot  be  explained  as  an  in  rem 
derive,  for  it  is  well  established  that  a  decree  in  a  water 
rights  case  does  not  bind  interests  not  represented  in 
the  litigation,  as  a  strictly  in  rem  proceeding  would. 
The  injunction  in  that  case  therefore  operated  in  per- 
sonam, like  most  injunctions  do.  If  it  binds  a  successor 
in  interest  to  a  defendant  within  the  state,  there  would 
appear  to  be  no  reason  why  it  should  not  bind  a  suc- 
cessor in  interest  to  a  defendant  in  another  state. 

That  a  successor  in  interest  to  a  water  user  in  an- 
other state  may  be  adjudged  in  contempt  for  violating 
an  injunction  against  his  predecessor  is  illustrated  by 
the  case  of  Pacific  Live  Stock  Co.  v.  Rickey,  8  F.  Supp. 
772  (Nev.  1934).  That  case  involved  the  decree  which 
the  Nevada  court  had  entered  in  1919  fixing  the  rights 
of  all  the  Nevada  and  California  defendants  in  the 
Mill*  r  <fb  Lux  litigation.  After  the  decree  was  entered, 
the  Antelope  Valley  Mutual  Water  Company  acquired 
the  rights  of  one  of  the  California  defendants,  and  di- 
verted water  in  violation  of  the  decree.  The  Nevada 
District  Court  held  the  successor  company  in  contempt. 
This  holding  is  in  accord  with  principles  announced  by 
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the  Supreme  Court  in  the  Miller  &  Lux  case,  218  U.  S. 
258  (1910). 13  There  the  argument  was  made  (p.  261) 
that  the  doctrine  of  lis  pendens  should  not  affect  laud  in 
another  jurisdiction.  This  contention  was  rejected  (pp. 
262-263),  Justice  Holmes  intimating  that  an  innocent 
purchaser  might  "be  confined  to  asserting  its  rights  in 
the  pending  cause."  If  a  California  purchaser  is  re- 
quired to  take  notice  of  a  pending  water  right  suit  in 
Nevada  and  come  in  and  defend  or  be  bound  by  the 
decree  against  his  grantor,  it  would  naturally  follow 
that  a  New  Mexico  purchaser  should  be  required  to  take 
notice  of  a  final  decree  enjoining  his  grantor  from 
claiming  water  rights  in  derogation  of  other  water 
users.  Cf.  Miller  <&  Lux  v.  Rickey,  146  Fed.  571-585 
(C.  C.  Nev.  1906). 

If  a  decree  in  an  interstate  water  suit,  with  hundreds 
of  claimants  involved,  ceases  to  be  binding  the  moment 
one  defendant  decides  to  transfer  his  rights  to  a  third 
party,  the  decree  is  indeed  worthless.  A  court's  powers 
are  not  so  limited.  Mickey  Land  &  Cattle  Co.  v.  Miller 
&  Lux,  218  U.  S.  258,  262-263  (1910). 

B.  All  New  Mexico  water  users,  whether  parties  to  the  original  suit  or 
not,  who  use  water  diverted  by  the  Sunset  Canal  Company  are  bound 
by  the  provisions  of  the  decree  determining  the  diversion  rights  of  that 
company 

Nearly  all  water  used  in  the  Virden  Valley  in  New 
Mexico  is  diverted  by  the  Sunset  Canal  Company  and  is 
distributed  through  its  ditches.  The  Sunset  Canal  Com- 
pany was  made  a  primary  defendant  in  the  1925  litiga- 


13  Appellants*  quotation  from  that  case  to  a  contrary  effect  is 
a  quotation  from  Mr.  Justice  Holmes'  summary  of  the  peti- 
tioner's argument  (pp.  260-261)  and  not  from  the  court's  con- 
clusions in  that  case  (pp.  262-263). 
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tion  (R.  3).  Out  of  an  abundance  of  caution,  tbe  indi- 
vidual users  of  water  from  the  Sunset  ('anal  were  also 
named  (  I\.  3-4).  Tbe  Sunset  Canal  Company  and  tbe 
individual  users  entered  an  appearance,  answered  the 
complaint,  and  asked  for  cross-relief  (R.  29-45).  Under 
the  decree  the  Sunset  Canal  Company,  and  tbe  com- 
pany alone,  was  authorized  to  divert  water  from  tbe 
Gila  River  for  all  lands  under  its  canal  system  (R.  II, 
10(J;  Br.  Appt.  p.  iii).  While  the  decree,  primarily  for 
purpose  of  convenience  in  determining  priorities,  sets 
forth  the  amount  of  water  each  user  was  entitled  to,  it 
did  not  purport  to  adjudicate  all  contract  rights  between 
tbe  various  canal  companies  and  their  respective  mem- 
bers (R.  11,112,  infra,  p.  70). 

The  Sunset  Canal  Company  was  made  a  primary  de- 
fendant and  tbe  decree  was  made  to  run  against  it  for 
a  purpose.  It  is  black  letter  law  in  the  western  states 
that  a  canal  or  ditch  company  can  sue  or  be  sued  on 
behalf  of  its  water  users  and  the  latter  will  be  bound 
by  the  ensuing  judgment,  even  though  they  were  not 
parties  to  the  suit.  Montezuma  Canal  v.  Smithville 
Canal,  218  U.  S.  371,  382  (1910) ;  La  Luz  Com.  Ditch 
Co.  v.  Town  of  Alamogprdo,  34  N.  M.  127,  134-135,  279 
Pac.  72  (1929)  ;  Riverside  Water  Co.  v.  Sargent,  112 
Cal.  230,  235,  44  Pac.  560  (1896)  ;  Arroyo  D.  and  W. 
C<>.  v.  Baldwin,  155  Cal.  280,  285-286,  100  Pac.  874 
(1909) ;  Town  Sterling  v.  Pawnee  D.  E.  Co.,  42  Colo. 
421,  431-432,  94  Pac.  339  (1908).  In  Riverside  Water 
Co.  v.  Sargent,  supra,  the  court  said  (p.  235)  : 

*  *  *  appellant  mistakes  in  assuming,  as  it 
apparently  does,  that  the  ditch  company  can  be 
bound   only   for   the   interests  of  those   of   its 
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shareholders  who  appear  and  make  proof  of 
their  several  claims ;  its  rights  as  trustee  for  all 
the  shareholders,  is  to  establish  its  claim  to  all 
the  water  owned  or  controlled  by  it  for  their 
benefit  whether  the  individuals  to  whom  the 
water  is  apportionable  are  before  the  court  or 
not. 

Therefore,  when  the  Sunset  Canal  Company  came  in 
and  defended  the  suit  and  consented  to-  the  1935  decree 
fixing  its  diversion  rights,  the  decree  became  binding 
not  only  on  the  company  itself  but  also  on  all  its  mem- 
bers and  their  successors.  The  users  of  water  from  the 
company's  ditches  cannot  individually  or  collectively 
insist  on  greater  rights  than  were  decreed  to  the  com- 
pany itself.  It  therefore  follows  that  all  New  Mexico 
water  users,  whether  parties  to  the  original  suit  or  not, 
who  use  water  supplied  by  the  Sunset  Canal  Company 
are  bound  by  the  provisions  of  the  decree  determining 
the  aiversion  rights  of  that  company.  They  can  con- 
vey no  greater  rights  to  their  successors  in  interest  than 
they  themselves  possessed. 

Fully  aware  of  the  consequences  of  an  adjudication 
against  a  canal  company,  appellants  seek  to  thwart 
the  decree  by  arguing  that  the  Sunset  Canal  Company 
is  not  now  a  corporation  and  was  not  a  corporation 
when  the  suit  was  instituted  in  1925  (Br.  37-39),  and 
that  the  decree  against  the  company  was  therefore  a 
nullity  (Br.  33).  The  contention  that  the  Sunset  Canal 
Company  ceased  to  be  a  corporation  cannot  be  raised  by 
the  present  appellants,  and  if  raised  will  be  found  to  be 
without  merit. 

1.  The  appellants  are  estopped  to  deny  the  corporate 
existence  of  the  Sunset  Canal  Company. — The  Sunset 
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('anal  (or  Ditch)  Company  was  organized  as  a  cor- 
poration  under  the  irrigation  laws  of  New  Mexico  in 
1903  (R.  131,  241).  Both  the  company  and  its  water 
users  (including  the  appellants)  were  named  as  de- 
fendants in  the  1925  litigation  (R.  3-4).  The  com- 
pany entered  a  general  appearance  and  asked  for  cross 
relief,  as  did  the  appellants  and  other'  New  Mexico  de- 
fendants who  had  water  rights  under  the  Sunset  Canal 
(R.  29-45).  Neither  the  company  itself  nor  the  indi- 
vidual water  users  entered  any  plea  that  the  corporation 
had  become  defunct.  In  fact  they  affirmatively  rep- 
resented that  the  canal  company  was  their  diverting 
agent  (R.  39).  The  Sunset  Canal  Company  signed  the 
"stipulation  for  and  consent  to"  the  entry  of  the  1935 
decree,  as  did  its  individual  water  users  (R.  II,  6 
following  the  decree;  infra,  pp.  71-72).  The  Canal 
Company  itself  installed  the  measuring  devices  required 
by  the  decree  and  the  court's  subsequent  orders  (R. 
138).  For  three  years  it  abided  by  the  decree  and  col- 
lected the  13c"  assessments  from  the  water  users  along 
its  ditches  (R.  138-139).  It  issued  shares  of  stock  so 
its  individual  members  might  obtain  loans  from  the 
Federal  Land  Bank  (R.  200).  It  elected  officers  regu- 
larly, (R.  132,  194-197).  And  not  until  the  contempt 
proceedings  were  instituted  in  1939  did  its  officers  or  its 
members  raise  the  contention  that  the  company  had 
ceased  to  exist  in  1921.  In  the  meantime  the  Govern- 
ment had  conducted  an  expensive  litigation  to  adjudi- 
cate water  rights ;  it  had  loaned  money  to  the  individual 
water  users  in  reliance  on  shares  of  stock  issued  by  the 
company;  and  it  had  constructed  a  dam  at  a  cost  of 
$5,500,000.00  to  impound  water  for  supplemental  irriga- 
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tion  of  the  white-  and  Indian-owned  lands  of  the  San 
Carlos  Project,    Act  of  June  7, 1924,  c,  288,  43  Stat.  475. 

In  view  of  these  facts  it  is  submitted  that  the  appel- 
lants and  the  other  users  of  water  from  the  Sunset 
Canal  are  estopped  to  deny  the  corporate  existence  of 
the  Sunset  Canal  Company.  Tulare  Irrigation  District 
v.  Shepard,  185  U.  S.  1  (1902) ;  cf.  N.  M.  Stat.  Ann. 
(Comp.  1929),  sec.  32-229.  A  corporation  may  exist  by 
estoppel.  13  Am.  Jur.  "Corporations,"  sec.  63.  The 
appellants  and  other  New  Mexico  defendants,  in  order 
to  escape  the  limitations  imposed  by  the  1935  decree, 
should  not  be  allowed  at  this  late  date  to  say  that  the 
corporation  is  nonexistent. 

2.  The  Sunset  Canal  Company  is  a  de  jure  corpora- 
tion.— Even  if  appellants  are  not  precluded  by  their 
conduct  from  denying  the  corporate  existence  of  the 
Sunset  Canal  Company  and  even  if  such  an  issue  may 
be  raised  by  private  litigants,  it  is  submitted  that  the 
Company  is  an  existing-  corporation.  Appellants  con- 
cede that  the  company  was  validly  organized  in  1903 
under  the  name  "Sunset  Ditch  Company"  but  contend 
(Br.  37-39)  that  it  has  since  been  dissolved  by  virtue 
of  an  act  which  declared  that  "all  private  corporations" 
organized  under  the  laws  of  the  Territory  of  New  Mex- 
ico and  which  have  failed  to  file  annual  reports,  as 
required  by  the  Act  of  March  15, 1917,  N.  M.  Laws,  1917, 
c.  112,  sec.  6,  "be  and  the  same  are  hereby  declared  to  be 
dissolved."  Act  of  June  14,  1921,  N.  M.  Laws  1921,  c. 
185. 

The  Canal  Company  was  organized  under  the  Act  of 
February  24,  1887,  N.  M.  Laws  1887,  c.  12.  The  Su- 
preme Court  of  the  Territory  of  New  Mexico  in  Albu- 
querque Land  Irrigation  Co.  v.  Gutierrez,  10  N.  M. 
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177,  250,  61  Pac.  357  (1900),  affirmed  188  U.  S.  545 
(1903),  held  thai  corporations  organized  under  the  pro- 
visions  of  that  act  are  not  private  corporations*  quasi 
piihlic  s(  rvcmtsS' 

Hence  it  is  obvious  that  the  3921  statute  relied  upon 
by  the  appellants  to  prove  the  dissolution  of  the  Canal 
Company  can  in  no  way  affect  its  corporate  status  since 
it  is  not  a  "private  corporation"  and  therefore  not  sub- 
ject to  dissolution  for  failure  to  file  annual  reports.  It 
therefore  continues  to  exist  as  a  de  jure  corporation. 

Even  if  the  Sunset  Canal  Company  lost  its  franchise 
in  1921,  yet  it  has  been  operating  since  that  time  as  a 
"community  ditch,"  and  was  therefore  suable  in  the 
same  manner  as  a  corporation.  N.  M.  Stat.  Ann. 
(Comp.  1929),  sees.  151-414  provides: 

All  community  ditches  or  acequias  shall  for  the 
purposes  of  this  article  be  considered  as  a  cor- 
poration or  bodies  corporate,  with  power  to  sue 
or  to  be  sued  as  such. 

Parley  P.  Jones,  the  j3resident  of  the  Company,  testi- 
fied that  the  assessments  paid  Mr.  Firth  between  1936 
and  1939  "were  paid  by  our  community  ditch.  The 
source  of  those  funds  was  common  contribution  of 
labor  assessments.  *  *  *  [The  Company]  is  not  a 
corporate  entity.  It  is  a  community  ditch.  It  is  oper- 
ated by  joint  efforts  of  the  community.  We  collect 
labor  assessments.  Everybody  in  the  community  con- 
tributes" (R.  193).  He  testified  that  the  residents  of 
the  valley,  at  a  regular  meeting  (R.  196),  select  a  com- 
mittee of  representatives  to  manage  and  control  it  (R. 
194)  and  the  committee  so  selected  designates  from  its 
own  number  a  president  and  a  secretary  (R.  196).     The 
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organization  thus  described  is  substantially  identical 
with  the  community  ditch  whose  organization  is  pro- 
vided for  in  N.  M.  Stat.  Ann.  (Comp.  1929)  sees.  151- 
414  through  151-438.  For  such  bodies  no  charter  is  re- 
quired; they  are  not  subject  to  the  jurisdiction  of  the 
Corporation  Commission ;  but  under  the  statute  such  a 
body  is,  ipso  facto,  suable  as  a  corporation.  Its  mem- 
bers are  therefore  bound  by  the  1935  decree.  See  In 
re  Dexter-Greenfield  Drainage  District,  21  N.  M.  286, 
304,  154  Pac.  382  (1915). 

3.  The  Sunset  Canal  Company  is  in  any  event  a  de 
facto  corporation. — There  was  a  valid  law  under  which 
the  Sunset  Canal  Company  could  have  organized.  It 
did  organize  in  1903  (R.  241).  And  it  has  transacted 
since  that  date,  and  continues  to  transact  business  as  a 
corporation  (R.  131, 143).  It  therefore  meets  the  three 
requirements  for  a  de  facto  corporation.  Tulare  Irri- 
gation District  v.  Shepard,  185  U.  S.  1  (1902). 

Therefore,  whether  viewed  as  a  corporation  de  jure, 
de  facto,  or  by  estoppel,  it  is  clear  that  the  court  below 
did  not  err,  as  appellants  contend  (Br.  37-39),  when  it 
concluded  that  the  Sunset  Canal  Company  in  1935 
"was,  ever  since  has  been,  and  now  is,  a  corporation 
doing  business  in  the  states  of  Arizona  and  New 
Mexico"  (R.  143). 

In  short,  appellants'  second  main  contention  that 
successors  in  interest  are  not  bound  by  the  1935  decree 
is  not  supported  by  the  law  nor  by  the  facts:  In  the 
first  place,  appellants  are  not  successors  in  interest  and 
cannot  plead  a  defense  personal  to  others.  In  the  second 
place,  injunctions  may  run  against  and  bind  successors 
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in  interest.  And  in  the  third  place,  all  persons  who  use 
water  from  the  ditches  of  the  Sunset  Canal  Company 
are  bound  by  the  decree  determining  the  diversion 
rights  of  that  Company,  for  that  Company  is  an  ex- 
istent corporation  which  represented  the  interests  of  its 
several  members  in  the  1925-1935  litigation.  Inasmuch 
as  successors  in  interest  in  New  Mexico  are  bound  by 
the  1935  decree,  the  court  below  did  not  err  "in  re- 
fusing to  permit  appellants  to  prove  that  the  court's 
order  and  decree  were  physically  impossible  of  enforce- 
ment in  New  Mexico  because  one-half  of  the  water 
rights  adjudicated  by  said  decree  are  now  owned  and 
operated  by  persons  who  are  not  parties  to  this  suit" 
(Br.  42-43). 

Ill 

The  contempt  proceeding  itself  was  free  from  error 

As  their  third  line  of  attack,  appellants  in  effect 
argue  that  even  if  the  original  decree  was  binding  on 
the  New  Mexico  defendants  and  their  successors  in  in- 
terest, the  contempt  judgment  must  nevertheless  be 
reversed  because  of  allegedly  erroneous  rulings  and 
orders  in  the  contempt  proceeding  itself  (Br.  40,  41-42. 
44-45,  46-51,  51-53,  53-55).  These  several  objections 
to  the  contempt  proceeding  are  without  merit. 

A.  The  court  did  not  err  in  overruling  the  motion  of  Parley  P.  Jones,  R.  W. 
Brooks,  and  Rachel  Jensen  to  quash  process  and  service  upon  them  in 
New  Mexico  as  officers  of  the  Sunset  Canal  Company 

The  Sunset  Canal  Company,  as  a  body  corporate, 
and  Parley  P.  Jones,  R.  W.  Brooks,  and  Rachel 
Jensen,  individually,  consented  to  the  entry  of  the 
1935   decree    (R.  II,   Stipulation,   p.   6  following  de- 
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cree;  infra,  pp.  71-72).  The  voluntary  submission  of 
the  company  and  the  individuals  to  the  entry  of  the 
decree  in  the  first  instance  obviates  any  doubt  that  the 
Sunset  Canal  Company  and  the  individuals  were  then 
subject  personally  to  the  jurisdiction  of  the  court. 
This  being  true,  the  obligations  which  the  court  imposed 
upon  them  personally  were  binding  upon  them  even 
outside  of  Arizona,  and  the  court's  jurisdiction  con- 
tinued as  to  them  for  all  further  proceedings  involving 
the  enforcement  of  the  decree.  Leman  v.  Krentler- 
Arnold  Co.,  284  IT.  S.  448  (1932) ;  Aerovox  Corporation 
v.  Concourse  Electric  Co.,  90  F.  2d  615,  617  (C.  C.  A.  2, 
1937).  The  quotation  which  the  appellants  rely  upon 
(Br.  40)  from  Robertson  v.  Labor  Board,  268  U.  S.  619, 
622  (1925),  has  no  bearing  in  this  proceeding.  There, 
Robertson  had  never  been  subject  to  the  court's  juris- 
diction and  the  question  was  whether  he  might  for  the 
first  time  be  subjected  to  the  jurisdiction  by  service  of 
process  in  a  different  district  from  that  in  which  the 
court  was  located.  Here  the  appellants  and  the  Sunset 
Canal  Company  have  subjected  themselves  to  the  juris- 
diction of  the  court  for  the  entry  of  the  decree,  and 
are  bound  under  the  rule  of  the  Krentler- Arnold  case. 
The  Supreme  Court  there  held  (pp.  454-455) : 

As  the  proceeding  for  civil  contempt  for  viola- 
tion of  the  injunction  should  be  treated  as  a  part 
of  the  main  cause,  it  follows  that  service  of 
process  for  the  purpose  of  bringing  the  respond- 
ent within  the  jurisdiction  of  the  District  Court 
*  *  *  was  not  necessary.  The  respondent 
was  already  subject  to  the  jurisdiction  of  the 
court  for  the  purposes  of  all  proceedings  that 
were  part  of  the  equity  suit  and  could  not  escape 
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it,  so  as  successfully  to  defy  the  injunction,  by 
absenting  itself  from  the  district.     *     *     * 

Iu  this  view,  nothing  more  was  required  in 
the  present  case  than  appropriate  notice  of  the 
contempt  proceeding,  and  that  notice  the  re- 
spondent received. 

Process  in  the  contempt  proceedings  was  served  on 
them  as  individual  landowners  and  also  as  officers  and 
directors  of  the  Sunset  Canal  Company  (R.  68-69,  76- 
77).  With  respect  to  the  appellants  in  their  individual 
capacity,  service  upon  them,  however  made,  was  suffi- 
cient to  give  them  notice  of  the  contempt  proceeding. 

The  question  whether  the  service  upon  Parley  P. 
Jones,  R.  W.  Brooks,  and  Rachel  Jensen  as  officers  or 
directors  of  the  Sunset  Canal  Company  was  sufficient  to 
subject  the  company  to  the  contempt  proceeding  is  not 
an  issue  presented  in  this  appeal,  inasmuch  as  the  Sun- 
set Canal  Company  is  not  a  party  to  the  appeal.  It 
has  been  seen  elsewhere  (supra,  p.  54)  that  the  company 
submitted  itself  to  the  jurisdiction  of  the  court  at  the 
time  the  original  decree  was  entered,  and  therefore 
under  the  doctrine  of  the  Krcntler-Arnold  case  remains 
subject  to  the  jurisdiction  of  the  court  below  in  sub- 
sequent proceedings  brought  to  enforce  the  decree 
against  the  Company  and  its  water  users.  Hence,  it  is 
apparent  that  the  court's  action  in  overruling  the  mo- 
tion to  quash  the  service  upon  Parley  P.  Jones,  R.  W. 
Brooks,  and  Rachel  Jensen  as  officers  or  directors  of  the 
Canal  Company  has  no  materiality  to  the  questions 
involved  in  this  appeal. 

It  is  to  be  noted  that  the  Sunset  Canal  Company  at 
the  time  of  the  alleged  contempt  and  at  the  time  process 
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was  served  upon  its  officers  was  doing  business  in  the 
State  of  Arizona  as  well  as  in  the  State  of  New  Mexico 
(R.  143). 

B.  The  appellants  are  guilty  of  disobeying  the  consent  decree  and  of  ob- 
structing the  execution  of  the  court's  orders 

Appellants  contend  they  have  disobeyed  no  lawful 
decree  or  command  of  the  court  (Br.  46-51) .  The  ques- 
tion whether  the  1935  decree  was  lawful  has  already 
been  discussed  (supra,  pp.  18-54).  The  question 
whether  the  1935  decree  was  disobeyed,  and  in  what 
respects,  requires  a  few  additional  comments. 

The  amended  petition,  sworn  to  by  the  court's  Water 
Commissioner,  alleged  that  the  respondents  had  failed 
to  pay  the  assessment  (R.  52),  that  the  Commissioner 
thereupon  closed  the  main  diverting  structures  and  at 
various  times  told  the  respondents  not  to  appropriate 
or  use  any  of  the  water  of  the  Gila  River  (R.  53) ;  but 
that  nevertheless  the  respondents  had  appropriated  and 
used  such  water  (R.  53,  55).  The  present  appellants 
filed  an  answer  in  which  they  did  not  deny  that  they  had 
failed  to  pay  the  assessment  or  that  the  Water  Com- 
missioner had  told  them  not  to  appropriate  or  use  any 
water  from  the  Gila  River,  and  admitted  that  they  had 
since  January  1, 1939,  continued  to  use  the  water  of  the 
Gila  River  (R.  86)  in  contravention  of  such  order. 

On  the  pleadings  before  the  court,  therefore,  there 
was  an  admitted  violation  of  that  part  of  the  court's 
order  which  stated : 

It  is  further  ordered  that  all  expenses  of  the 
Water  Commissioner  herein  authorized  shall  be 
paid  by  the  landowners  and  for  that  purpose 
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the  Water  Commissioner  is  authorized  and 
directed  to  collect  130  for  each  acre  of  land 
for  wliicli^a  water  right  is  given  in  the  decree. 

*  *    *    It  is  further  ordered  that  (ill  parties, 

*  *  *  shall  pay  their  share  of  the  Commis- 
sioner's expenses  in  advance,  in  two  equal 
installments,  *  *  *.  Thereafter,  semiannual 
payments  of  equal  amounts  shall  be  made  on 
the  1st  day  of  January  and  the  1st  day  of 
July,     *     •     *     (R.  58-59). 

This  constituted  an  order  on  "all  parties"  to  the  de- 
cree to  pay  13c1  per  acre  in  semiannual  installments, 
and  this  order  was  admittedly  disobeyed  by  the 
appellants. 

The  decree  furthermore  had  authorized  the  Water 
Commissioner  to  make  orders,  rules  or  directions  in  ac- 
cordance with  and  for  the  enforcement  of  the  decree  (R. 
II,  112;  Br.  Appx.  iv)  and  he  was  further  ordered  "to 
refuse  the  delivery  of  water  from  the  Gila  River  to  any 
party  entitled  to  divert  so  long  as  such  diverter  remains 
in  default  in  the  payment  of  any  of  its  share  of  the 
said  130  per  acre"  (R,  59).  Pursuant  to  these  orders 
the  Commissioner  directed  each  of  the  appellants  not 
to  use  or  appropriate  any  water.  This  direction  was 
clearly  for  the  purpose  of  implementing  the  decree. 
The  appellants '  continued  use  of  the  water  in  violation 
of  this  order  constituted  contempt  of  the  court,  not 
only  in  disobeying  the  authorized  orders  of  the  Water 
Commissioner  but  also  in  obstructing  the  execution  of 
the  court's  order  that  the  Commissioner  refuse  delivery 
of  the  water  to  those  who  had  not  paid  their  assess- 
ment. Toledo  Co.  v.  Computing  Co.,  261  IT.  S.  399 
(1923);  Buck  v.  Baymor  Ballroom  Co.,  28  F.  Supp. 
119  (Mass.  1939). 
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The  decree  further  enjoined  the  appellants  "from  as- 
serting or  claiming  *  *  *  any  right,  title  or  interest 
in  or  to  the  waters  of  the  Gila  River,  *  *  *  except 
the  right  specified,  determined  and  allowed  by  this  de- 
cree" (R.  II,  113 ;  Br.  Appx.  vi).  The  use  of  the  water 
in  violation  of  the  decree  and  of  the  orders  of  the  Com- 
missioner constituted  a  claim  of  rights  beyond  the  terms 
of  the  decree,  and  was  therefore  a  violation  thereof. 
South  Butte  Mining  Co.  v.  Thomas, 260 Fed.  814, 818  (C. 
C.  A.  9,  1919),  certiorari  denied,  253  U.  S.  486.  Nor 
can  they  defend  their  taking  on  the  ground  that  the 
diversions  in  excess  of  their  adjudicated  rights  were 
authorized  by  a  New  Mexico  Commissioner.  There  is 
nothing  in  the  laws  of  New  Mexico  "requiring  a  water 
user  to  take  all  the  water  a  commissioner  might  allow 
him."  Sain  v.  Montana  Power  Co.,  84  F.  2d  126,  128 
(CCA.  9,  1936). 

Therefore,  on  the  face  of  the  pleadings,  there  were 
three  admitted  violations  of  the  1935  decree  and  sub- 
sequent orders  of  the  court,  namely,  a  failure  to  pay 
the  assessments,  an  appropriation  and  use  of  water,  and 
an  assertion  of  water  rights  beyond  the  terms  of  the 
decree. 

The  evidence  and  the  court's  findings  disclose  still 
other  violations  of  the  decree  and  orders  of  the  court. 
For  example,  the  court 's  order  of  December  9,  1935,  re- 
quires the  Water  Commissioner  to  prepare  and  file 
with  the  court  "a  full  and  complete  report,  certified 
under  oath,  showing  the  daily  quantity  of  water  distrib- 
uted to  the  respective  users"  for  each  calendar  year  (R. 
60).     The  findings  show  that  after  the  original  locks 
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and  recording  devices  were  broken  and  destroyed  the 
Sunset  Canal  Company  refused  to  provide  "  accurate 
measuring  or  automatic  recording  devices,  for  the  use 
of  the  Water  Commissioner,  as  provided  for  in  the  order 
of  this  Court,"  and  that  the  company  refused  to  allow 
him  access  to  their  recording  gauges,  or  to  furnish  him 
"information  as  to  the  amount  of  water  diverted  from 
the  Gila  River,  by  said  respondent  and  delivered  to  the 
lands  under  its  system  during  the  calendar  year  1939," 
and  that  as  a  result  the  Commissioner  was  unable  to 
furnish  the  court  or  the  parties  to  the  decree  "an  accu- 
rate and  full  report"  for  1939  (R.  141-142). 

The  evidence  also  shows,  and  the  court  below  so  found 
(R.  141),  that  the  respondents  were  contumacious  in 
another  particular :  they  caused  the  locks  in  the  divert- 
ing structures  and  measuring  devices  to  be  broken  and 
other  locks  to  be  placed  thereon.  While  it  is  true  that 
they  did  not  do  the  actual  breaking,  it  is  clear  that  it 
was  done  at  their  instigation.  The  record  shows  that 
the  respondents,  represented  by  H.  Vearle  Payne, 
Henry  L.  Smith,  Hugh  Pace,  Parley  P.  Jones  and 
Robert  Mortensen,  went  before  the  Interstate  Streams 
Commission  and  asked  for  relief  from  the  1935  decree 
(R.  185,  198,  224).  The  subsequent  acts  of  the  New 
Mexico  officials  stem  from  the  representations  there 
made  (R.  225,  227,  132,  232,  234,  240). 

C.  The  court  below  did  not  rule  that  the  burden  was  upon  respondents  to 
prove  that  they  were  not  guilty  of  contempt 

At  the  outset  of  the  contempt  hearing  counsel  for  the 
respondents  argued  that  since  the  decree  allegedly  vio- 
lated was  a  consent  decree  in  the  nature  of  a  contract, 
"the  burden  of  going  forward"  so  as  to  show  that  the 
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decree  was  equitable  rested  upon  the  complainants  (R. 
167-168).  This  the  court  denied,  stating  that  it  waa 
"incumbent  upon  the  respondents  *  *  *  to  show 
cause  to  purge  themselves  of  the  contempt"  and  di- 
rected them  to  "proceed"  (R.  169) .  This  ruling  related 
only  to  the  problem  presented  by  counsel  for  the  re- 
spondents and  cannot  be  interpreted  as  a  broad  ruling 
that  on  all  issues  of  fact,  the  burden  was  upon  the  re- 
spondents to  prove  that  they  were  not  guilty  of  con- 
tempt. It  was  merely  a  ruling  that  the  verified  affida- 
vits and  the  order  to  show  cause  established  a  prima 
facie  case  and  placed  upon  the  respondents  the  "burden 
of  going  forward  with  the  evidence,"  an  entirely  dif- 
ferent thing  than  imposing  upon  respondents  "the 
burden  of  proof." 

Even  had  the  court  made  such  a  ruling,  it  was  correct 
since  upon  the  pleadings  all  the  defenses  set  up  by  the 
respondents  were  affirmative  and  therefore  had  to  be 
proved  by  them.  There  were,  it  will  be  recalled,  several 
admitted  violations  of  the  decree  (supra,  pp.  57-59). 
The  defenses  set  up  and  relied  upon  by  the  appellants 
were  that  for  various  reasons  the  decree  was  invalid 
with  respect  to  New  Mexican  rights,  that  because  the  de- 
cree was  not  binding  on  subsequent  purchasers  of  land  it 
was  unequal  in  its  operation  and  hence  impossible  of 
enforcement.  The  answer  further  alleged  that  the  di- 
version of  water  from  the  Gila  River  in  contravention 
of  the  decree  did  not  injure  any  water  rights  in  the 
State  of  Arizona. 

The  allegations  of  these  answers  failed  as  a  matter 
of  law  to  constitute  a  valid  defense  (supra,  pp.  18-54). 
As  the  matter  stood  on  the  pleadings,  IIhtH'oiv,  the 
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respondents  had  admitted  facts  which  constituted  a  vio- 
lation of  the  decree,  and  the  burden  was  on  them  to 
bring  forward  any  matters  which  would  purge  them  of 
contempt.  Oriel  v.  Russell,  278  U.  S.  358,  366  (1929) ; 
Cutting  v.  Van  Fleet,  252  Fed.  100  (C.  C.  A.  9,  1918) ; 
In  re  Paisbury,  69  Cal.  App.  784,  788,  232  Pac.  725 
(1924).  Theirs  was  the  task  of  proving  any  matters 
in  confession  and  avoidance.  In  re  Cash/man,  168  Fed. 
1008  (S.  D.  N.  Y.  1909).  The  rule  in  contempt  pro- 
ceedings in  this  regard  is  and  should  be  no  different 
from  the  rule  in  all  other  cases  whether  criminal  or 
civil.  Jones,  Evidence  (4th  ed.,  1938),  sees.  179-180, 
and  cases  therein  cited.  Therefore,  even  had  the  court 
ruled  that  the  burden  was  on  the  appellants  to  purge 
themselves  of  their  admitted  violation  of  the  decree, 
such  ruling  would  have  been  proper.  Furthermore, 
there  was  no  dispute  as  to  the  material  facts. 

D.  The  district  court  properly  rejected  appellants'  offer  to  prove  that  the 
diversion  of  water  in  New  Mexico  did  not  injure  the  water  users  of 
Arizona 

Appellants  contend  that  the  court  below  erred  in  re- 
fusing to  admit  testimony  that  the  water,  had  it  not 
been  diverted  in  New  Mexico,  would  have  been  lost  be- 
fore it  reached  Arizona  (Br.  41-42).  The  district  court 
rejected  the  offer  (R.  173)  as  immaterial  since  the  de- 
cree had  been  admittedly  violated.  This  holding  is 
clearly  correct  for  the  question  of  irreparable  injury 
was  conclusively  adjudicated  by  the  injunction.  It  is 
well  settled  that  absence  of  injury  is  no  defense  in  a 
contempt  proceeding.  Wyoming  v.  Colorado,  309  U.  S. 
572,  581  (1940) ;  Red  River  Valley  Brick  Corp.  v.  Grand 
Forks,  27  N.   D.  431,  440,   146  N.   W.   876    (1914); 
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Herring  v.  Pugh,  126  N.  C.  852,  857,  861,  36  S.  E.  287 
(1900)  ;  cf.  Miller  and  Lux  v.  Rickey,  146  Fed.  574,  575- 
576  (C.  C.  Nev.  1906).  In  Wyoming  v.  Colorado,  supra, 
the  Supreme  Court  rejected  an  indentical  contention 
saying  (p.  581) : 

Colorado  insists  that  Wyoming  has  not  been 
injured.  But  such  a  defense  is  not  admissible. 
After  great  consideration,  this  Court  fixed  the 
amount  of  water  from  the  Laramie  River  and  its 
tributaries  to  which  Colorado  was  entitled. 
Colorado  is  bound  by  the  decree  not  to  permit  a 
greater  withdrawal  and,  if  she  does,  she  violates 
the  decree  and  is  not  entitled  to  raise  any  ques- 
tion as  to  injury  to  Wyoming  when  the  latter 
insists  upon  her  adjudicated  rights. 

None  of  the  cases  cited  by  appellants  (Br.  41-42) 
are  relevant  because  the  question  of  violation  of  a  court 
decree  in  a  contempt  proceeding  was  not  involved.  It 
is  submitted,  therefore,  that  the  district  court  properly 
rejected  this  evidence. 

E.  The  fine  of  $100.00  imposed  on  each  respondent  was  proper 

On  January  11,  1939,  the  court  authorized  the  Water 
Commissioner  to  employ  an  attorney  in  connection  with 
the  present  matter  and  to  advance  him  $250.00  for  his 
expenses  and  $500.00  as  a  retainer  (Water  Commis- 
sioner Firth's  Report  for  1939,  p.  1;  infra,  pp.  74-75), 
and  in  the  same  order  allowed  the  Water  Commissioner 
his  expenses  in  connection  with  the  same  matters.  Sub- 
sequently, on  September  18, 1939,  the  court  authorized  a 
further  advance  of  $500.00  to  be  paid  to  the  attorney, 
"the  ultimate  amount  of  said  attorney  fee  and  expenses 
to  be  determined  by  this  court"  (Water  Commissioner 
Firth's  Report  for  1939,  p.  2 ;  infra,  p.  75) .    The  Water 
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Commissioner's  financial  statement  for  1939  shows  that 
pursuant  to  these  orders  he  had  paid  John  C.  Gung'l, 
attorney,  $1,250.00  and  had  incurred  expenses  of 
$346.55,  totaling  $1,596.55  already  spent  as  a  result  of 
the  condemnor's  violation  of  the  injunction  (Water 
Commissioner  Firth's  Report  for  1939,  plate  1;  infra, 
p.  75).  On  March  11,  1940,  the  court  adjudged  thirty- 
four  respondents  in  contempt  of  court  (R.  143),  and 
ordered  thirty-three  of  them  to  pay  a  fine  of  $100.00 
each  to  be  used  in  defraying  "the  extraordinary  ex- 
penses incurred  [by  the  Water  Commissioner]  in  the 
preparation  for  and  prosecution  of  respondents  in  these 
proceedings ;  and  for  such  other  expenses  as  the  Water 
Commissioner  now  has,  or  may,  incur  in  the  administra- 
tion of  said  decree"  (R.  146). 

It  is  well  established  that  the  court  in  an  action  for 
civil  contempt  may  order  a  fine  to  be  paid  to  the  com- 
plainant as  compensation  for  the  time  spent  and  attor- 
neys fees  and  other  expenses  reasonably  incurred  in 
prosecuting  the  application  for  contempt.  Toledo  Co. 
v.  Computing  Co.,  261  U.  S.  399,  428  (1923) ;  Cary  Mfg. 
Co.  v.  Acme  Flexible  Clasp  Co.,  108  Fed.  873  (C.  C.  A. 
2,  1901),  writ  of  error  dism'd  187  U.  S.  427  (1903); 
F  eld  man  v.  American  Palestine  Line,  18  F.  2d  749  (C. 
C.  A.  2,  1927)  ;  In  re  Tift,  11  Fed.  463  (E.  D.  N.  Y. 
1881).  The  amount  to  be  so  allowed  lies  in  the  discre- 
tion of  the  court  and  its  determination  will  not  be  set 
aside  except  for  abuse  of  discretion.  Board  of  Trade 
of  Chicago  v.  Tucker,  221  Fed.,  305  (C.  C.  A.  2 
1915).    Although  the  Christensen  case,14  quoted  in  the 


14  Christensen  Engineering  Co.  v.  Westinghouse  Air  Brake  Co.r 
135  Fed.  774  (C.  C.  A.  2,  1905). 
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appellants'  brief  (Br.  52-53)  held  that  this  determina- 
tion could  be  made  only  upon  actual  proof  of  the  ex- 
penses of  litigation,  the  decision  in  that  case  (p.  782) 
recognized  that  such  a  doctrine  was  not  adhered  to  in 
other  jurisdictions.  Moreover,  the  subsequent  case  of 
Norstrom  v.  WaM,  41  F.  2d  910  (C.  C.  A.  7,  1930)  also 
cited  in  the  appellants'  brief  (Br.  53),  after  discussion 
and  quoting  the  Christenseu  decision,  repudiated  its 
doctrine,  stating  (p.  914)  : 

In  the  very  nature  of  things  courts  should  be 
able  to  reach  a  fair  conclusion  as  to  the  amount 
of  ordinarily  necessary  costs  and  attorneys'  fees 
to  be  awarded  in  such  a  case.  We  believe  that 
in  this  simple  and,  to  say  the  least,  quite  informal 
proceeding  an  award  to  appellee  of  $250  for  its 
necessary  costs  and  attorneys'  fees  incurred  in 
the  District  Court  would  be  fair  compensation. 

To  the  same  effect  is  the  decision  of  this  Court  in 
Union  Tool  Co.  v.  United  States,  262  Fed.  431  (C.  C.  A. 
9,  1920). 

In  the  present  case  the  court  was  particularly  able 
to  determine  reasonable  costs  and  attorneys'  fees  since 
it  was  fully  conversant  with  the  progress  of  the  case 
and  was  to  determine  the  ultimate  fees  and  expense,  to 
be  allowed  the  Water  Commissioner  and  his  attorney. 
The  fact  that  $1,596.55  had  already  been  laid  out  in 
the  preliminary  stages  of  the  case  indicates  that  $3,- 
300.00  was  not  an  unreasonable  figure  to  allow  for  the 
total  expenses  incurred  in  prosecuting  this  contempt 
application.  It  is  obvious  that  each  of  the  respondents 
separately  caused  over  $100.00  of  these  expenses.    The 
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cost  of  bringing  separate  contempt  proceedings  against 
each  respondent  would  not  vary  substantially  with  the 
amount  of  water  wrongfully  taken  by  any  one  of  them. 
In  a  joint  action  against  all  the  respondents  it  would 
have  been  impossible  to  show  which  items  of  the  expense 
involved  in  the  prosecution  were  allocable  to  the  viola- 
tions of  each  person  separately.  For  this  reason  it  was 
proper  for  the  court  to  apportion  the  total  expenses 
equally  among  all  the  respondents  by  imposing  on  each 
a  line  of  $100.00. 

F.  The  court  acted  properly  in  fining  the  appellants  rather  than 
imprisoning  them 

As  set  forth  supra  (pp.  57-60)  the  contempt  consisted 
not  only  in  the  respondents'  failure  to  pay  the  1939 
water  assessments  bin  also  in  taking  and  using  water 
after  the  Water  Commissioner  had  shut  the  locks  and 
ordered  them  not  to  use  any  water,  and  also  in  laying 
claim  to  water  rights  in  the  Gila  River  over  and  above 
those  established  by  the  consent  decree.  Any  one  of 
these  latter  acts  were  affirmative  violations  of  the  decree 
and  warranted  the  court  in  imposing  a  remedial  fine  for 
the  benefit  of  the  complainant,  Gompers  v.  Bucks  Stove 
<£  Range  Co.,  221  U.  S.  418,  443^44  (1911). 

Even  had  the  contempt  lain  solely  in  the  appellants ' 
failure  to  pay  the  water  assessment,  however,  it  was 
proper  for  the  court  lo  order  a  remedial  fine  to  reim- 
burse the  complainant  for  his  outlay  in  prosecuting  the 
contempt  proceedings.  Section  385  of  28  U.  S.  C.  (36 
Stat.  1163)  provides: 

The  said  courts  shall  have  power  *  *  *  to 
punish,  by  fine  or  imprisonment,  at  the  discre- 
tion of  the  court,  contempts  of  their  authority. 
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Section  387  of  the  same  title  (38  Stat.  738)  similarly 
provides : 

If  the  accused  be  found  guilty,  judgment  shall 
be  entered  accordingly,  prescribing  the  punish- 
ment, either  by  fine  or  imprisonment,  or  both, 
in  the  discretion  of  the  court.  Such  fine  shall  be 
paid  to  the  United  States  or  to  the  complain- 
ant,    *     *     *. 

These  statutes  expressly  authorize  the  court  to  exer- 
cise its  choice  in  selecting  the  appropriate  form  of  pun- 
ishment. While  in  a  civil  contempt  action  the  punish- 
ment must  be  remedial,  either  fine  or  imprisonment, 
whichever  is  appropriate  to  the  situation,  is  available 
to  the  court.  In  Feldman  v.  American  Palestine  Line, 
18  F.^2d  749  (C.  C.  A.  2,  1927)  the  court  punished  a 
failure  to  obey  a  money  decree  by  imposing  a  fine  of 
$1,500.00  to  reimburse  the  complainant  for  his  expenses 
and  attorneys'  fees  incurred  in  prosecuting  the  con- 
tempt action. 

In  the  present  case  the  appellants'  failure  to  pay  the 
water  assessment  caused  the  Water  Commissioner  sub- 
stantial expenses  of  litigation.  It  is  proper  that  these 
expenses  should  be  defrayed  by  the  persons  responsible 
for  their  mcurment.  The  fine  will  also  have  the  inci- 
dental effect  of  discouraging  further  failure  to  pay  the 
assessment. 

The  fact  that  this  proceeding  was  being  used  by  the 
respondents  to  test  the  validity  of  the  consent  decree 
made  it  inadvisable  to  punish  them  by  the  drastic 
remedy  of  imprisonment,  particularly  in  view  of  the 
likelihood  that  an  appeal  would  be  taken.  No  conten- 
tion was  made  by  the  respondents  during  the  trial  that 
imprisonment  was  the  sole  remedy.     In  fact  counsel 
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for  the  respondents  made  the  contention  that  since 
this  was  an  action  for  civil  contempt,  the  only  pun- 
ishment that  could  be  meted  out  was  a  compensatory 
tine  (R.  206).  While  it  is  the  appellees'  contention 
that  imprisonment  was  also  an  available  remedy  to  en- 
force the  payment  of  the  water  assessment,  it  is  clear 
that  the  imposition  of  the  compensatory  fine  was  proper 
under  the  circumstances. 

CONCLUSION 

It  has  been  shown  that  the  1935  decree  on  which  the 
contempt  proceedings  were  based  was  valid  and  bind- 
ing on  the  New  Mexico  defendants  and  their  succes- 
sors, that  the  appellants  have  disobeyed  the  1935  decree 
and  the  lawful  orders  issued  thereunder,  and  that  the 
contempt  judgment  itself  is  free  from  error.  It  is 
therefore  respectfully  submitted  that  the  judgment  of 
the  court  below  should  be  affirmed. 

Norman  M.  Littell, 
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APPENDIX 


DECREE 

VI 

[R.  II,  p.  86] 

That  plaintiff  has  and  owns  rights  in  the  waters  of 
the  Gila  River,  and  in  and  to  the  use  of  said  waters,  as 
follows : 

***** 

(5)  [R.  II,  p.  105]  The  right,  as  of  the  date  of  priority 
of  not  later  than  June  7, 1924, — and  for  the  purposes  of 
this  decree  and  for  them  only  as  of  said  date — to  store 
the  waters  of  the  Gila  River  in  the  San  Carlos  Reservoir 
of  the  aforesaid  San  Carlos  Project  by  means  of  the 
Coolidge  Dam  (said  Reservoir  and  Dam  being  situate 
within  the  San  Carlos  Indian  Reservation)  to  the  extent 
of  the  full  1,285,000  acre-feet  capacity  of  said  Reservoir 
at  all  times  when  said  waters  are  available  above  said 
dam  for  such  storage  under  the  aforesaid  priority ;  and 
the  right  in  that  relation  to  accomplish  and  control  the 
release  from  said  reservoir  of  the  waters  so  stored  and 
thus  reduced  to  ownership,  and  to  conduct  the  same 
down  the  channel  of  the  Gila  River  to  the  Ashurst- 
Hayden  and  Sacaton  diversion  dams  of  the  San  Carlos 
Project  and  there  to  recapture  and  divert,  and  control 
the  diversion  of,  the  same  by  means  of  said  dams  for 
conveyance  in  the  canals  leading  therefrom  to  the  above 
described  100,  546  acres  of  the  lands  of  said  Project  for 
the  reclamation  and  irrigation  thereof,  and  for  the  sup- 
plementation of  amounts  available  therefor  at  said  dams 
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from  the  natural  stream  flow  under  plaintiff's  rights  as 
same  are  decreed  herein,  and  for  State  and  Federal 
purposes  under  act  of  March  7,  1928  as  hereinbefore 
described. 


XI 

[R.  II,  p.  112]  That  the  lands  within  the  Gila  River 
watershed  for  the  irrigation  of  which  rights  are  decreed 
herein  are  arid  or  semi-arid  in  character  and  require 
irrigation  in  order  that  crops  of  value  may  be  produced 
thereon ;  that  except  as  herein  specifically  provided  no 
diversion  of  water  from  the  natural  flow  of  the  stream 
into  any  ditch  or  canal  for  direct  conveyance  to  the 
lands  shall  be  permitted  as  against  any  of  the  parties 
herein  except  in  such  amount  as  shall  be  actually  and 
reasonably  necessary  for  the  beneficial  use  for  which 
the  right  of  diversion  is  determined  and  established  by 
this  Decree,  to  wit:  shall  be  made  only  at  such  times 
as  the  water  is  needed  upon  their  lands  and  only  in 
such  amounts  as  may  be  required  under  the  provisions 
hereof  for  the  number  of  acres  then  being  irrigated; 
that  in  cases  where  by  this  Decree  water  is  allowed  to 
be  diverted  by  and  through  any  ditch  by  the  owner 
thereof  for  another  party,  the  terms  of  the  contractual 
relations  existing  between  them  are  not  intended  to  be 
determined  herein ;  that  wherever  the  total  area  under 
a  particular  canal  is  decreed  more  than  one  water  right, 
each  having  the  same  or  different  priorities  or  in  its 
different  parts  having  different  rights  and  priorities, 
the  total  area  may  have  used  upon  it  all  of  its  several 
rights  in  the  order  of  their  priorities,  subject  only  to  the 
requirement  that  no  greater  net  draft  on  the  stream 
be  made  than  if  each  right  in  the  order  of  its  priority 
were  used  only  on  the  particular  lands  for  which  it  was 
originally  acquired  or  reserved;     *     *     * 
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[R.  II,  p.  1  following  decree] 

STIPULATION  FOR  AND  CONSENT  TO  THE  ENTRY  OF  A  FINAL 
DECREE  IN  THE  UNITED  STATES  DISTRICT  COURT  FOR  THE 
DISTRICT  OF  ARIZONA  IN,  THE  CASE  OF  UNITED  STATES  OF 
AMERICA  V.  GILA  VALLEY  IRRIGATION  DISTRICT,  ET  AL. 

Come  now  the  parties  hereto,  either  in  person  or  by 
their  solicitors,  and  inform  the  Court  that  they  have 
reached  a  settlement  of  the  issues  in  this  cause  and  have 
adjusted  and  settled  their  respective  claims  as  between 
each  other;  that  they  have  set  up  in  the  within  and 
foregoing  decree  the  respective  rights  of  all  parties 
hereto,  and  request  the  Court  to  adopt  said  decree  as  its 
finding  herein  and  that  it  be  entered  as  its  final  decree 
in  this  cause,  settling  and  adjudicating  the  rights  of 
the  parties  hereto. 

For  the  United  States  of  America, 
Homer  Cummings, 

The  Attorney  General. 
Harold  L.  Ickes, 

The  Secretary  of  the  Interior. 
Clifton  Mathews,    F.  E.  Flynn, 
Clifton  Mathews,  Esq., 

United  States  Attorney, 
Solicitors  for  the  plaintiff. 
June  24,  1935.— April  11,  1935. 

*  *  *  *  * 

[R.  2,  pp.  6-7  following  decree] 

H.  A.  Elliott,  by  A.  R.  Lynch, 
A.  R,  Lynch, 
H.  A.  Elliott  and  A.  R.  Lynch,  Solicitors  for 
the  following  defendants:     *     *     * 
R.  W.  Brooks;     *     *     *     Carl  M.  Don- 
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aids  on;     *     *     *     Byron    Echols; 

*  *  *  B.  J.  Gale ;  *  *  *  G.  Lynn 
Hatch;  *  *  *  Rachel  Jensen;  R.  T. 
Johns;  *  *  *  John  B.  Jones;  Mary 
Jane  Jones ;  Parley  P.  Jones ;  T.  V.  Jones ; 
Willard  E.  Jones;  *  *  *  Anna  H. 
Lunt;  *  *  *  P.  L.  Lunt;  *  *  * 
Fenley    F.    Merrill;    Orson   A.    Merrill; 

*  *  *  Hans  Mortensen;  *  *  * 
Nancy  O.  Pace;     *     *     *     E.  C.  Payne; 

*  *  *  Junius  E.  Payne;  Leslie  B. 
Payne ;     *     *     *    Ralph    Richardson ; 

*  *  *  Orson  J.  Richens;  *  *  * 
School  District  No.  2,  County  of  Hidalgo, 
State  of  New  Mexico;  *  *  *  Henry 
L.  Smith;  *  *  *  Florence  R.  Swof- 
ford;  Sunset  Canal  Company;  *  *  * 
B.  Y.  Whipple;  *  *  *  J.  E.  Payne, 
Trustee,  Church  of  Jesus  Christ  of  Latter 
Day  Saints ;     *     *     *     Milton  N.  Jensen ; 

*  *  *  Maude  Larsen ;  *  *  *  R. 
Richens ;  *  *  *  Nancy  A.  Smith ;  and 
E.  Thygerson. 
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Fourth  Annual  Report 

Distribution  of  Waters  of  the  Gila  River  by  C.  A. 
Firth,  Gila  Water  Commissioner  to  the  Umted  States 
District  Court  in  and  for  the  District  of  Arizona, 
1939 

LETTER  OF  TRANSMITTAL 

Safford,  Arizona,  February  12, 1940. 

No.  E-59— Globe 

Re  :  United  States  of  America  vs.  Gila  Valley  Irr. 

District 

Honorable  Albert  M.  Sames, 

Judge,  United  States  District  Court,  Tucson,  Ari- 
zona. 

Dear  Sir  :  I  submit  herewith  the  Fourth  Annual  Re- 
port in  the  above  cause  on  distribution  of  waters  of  the 
Gila  River,  tabulations  of  hydrometric  data,  and  analy- 
sis of  expenditures  for  the  calendar  year  1939. 
Very  truly  yours, 

(S)     C.  A.  Firth, 
C.  A.  Firth, 
Gila  Water  Commissioner. 
State  of  Arizona 
County  of  Graham, 

I,  C.  A.  Firth,  Gila  Water  Commissioner,  hereby  cer- 
tify that  the  following  is  a  true  and  correct  record  of 
distribution  of  waters  of  the  Gila  River  for  the  calendar 
year  1939,  to  the  best  of  my  knowledge  and  belief ;  fur- 
thermore, that  the  Financial  Statement  submitted 
herein  is  a  true  and  accurate  record  of  all  receipts  and 
disbursements  for  the  calendar  year  1939. 

(Signed)     C.  A.  Firth. 
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Subscribed  and  sworn  to  before  me  this  12th  day  of 
February  1940. 

[seal]  (Signed)     Mirtrue  Holm  an, 

Notary  Public. 
My  commission  expires  February  27,  1940. 

Authority 

[Report,  p.  1] 

In  the  District  Court  of  the  United  States  in  and  for 
the  District  of  Arizona 

The  United  States  of  America 

vs. 

Gila  Valley  Irrigation  District,  et  al. 

No.  E-59-Globe 

ORDER  AUTHORIZING   EXPENSES 

A  petition  having  been  heretofore  filed  in  this  cause 
by  Charles  A.  Firth,  Water  Commissioner,  praying  an 
order  of  this  court  for  permission  to  employ  an  attorney 
to  advise  him  as  to  his  rights  as  such  commissioner 
under  said  decree  relative  to  New  Mexico  State  Officials 
taking  possession  of  the  distribution  of  the  waters  of 
the  Gila  River  in  New  Mexico,  and  such  other  advice 
as  he  may  require  from  time  to  time  in  relation  to  the 
interpretation  of  said  decree  relative  to  his  duties  as 
such  water  commissioner,  and  until  the  further  order  of 
this  court,  the  said  appointment  to  date  from  January 
2,  1939,  and  for  additional  expenses  of  said  water  com- 
missioner as  set  forth  in  said  petition ;  and  it  appearing 
to  the  Court  that  it  is  necessary  and  proper  that  said 
commissioner  be  authorized  to  incur  said  expenses  for 
the  purposes  set  forth  in  said  petition ; 


IT  IS  THEREFORE  ORDERED,  ADJUDGED 
and  DECREED  that  said  Water  Commissioner  be  and 
i  hereby  authorized  to  employ  said  Attorney  for  said 
purposes  and  to  advance  said  attorney  the  slim  of 
*250.00  for  his  expenses  in  connection  with  said  matters 
and  the  sum  of  $500.00  as  a  retainer,  the  ultimate 
amount  of  said  attorney  fee  for  said  services  to  be  de- 
I  ermined  by  1 1ns  ( !ourt.  It  is  further  ordered  that  said 
( !harles  A.  Firth,  Water  Commissioner,  be  allowed  his 
expenses  in  connection  with  the  above  matters  in  addi- 
tion to  the  allowance  for  his  expenses  heretofore  made 
by  this  Court. 

(Signed)     Albert  M.  Sames, 
Judge,  United  States  District 
Court  for  the  District  of  Arizona. 

Dated  Tucson,  Arizona,  January  11,  1939. 

EXCERPT  OF  COURT  ORDER  OF  SEPTEMBER  18,  1939 

[Report,  p.  2] 

The  Court  authorized  *  *  *  $250.00  expenses 
and  $250.00  retainer  to  be  paid  attorney  as  advance, 
*  *  *  the  ultimate  amount  of  said  attorney  fee  and 
expenses  to  be  determined  by  this  Court. 

FINANCIAL  STATEMENT  FOR  1939 

[Report,  Plate  1] 

***** 

DISBURSEMENTS 

***** 

John  C.  Gung'l,  Attorney  (U.  S.  Court  Onlor  l/[ll]/39  &  8/18/39)  : 

Retainer $750.  00 

Expenses 500.00 

1  250  00 
C.  A.  Firth,  Special  Expense  (Court  Order  1/11/39) ' 846. 66 
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- 


Upon  Appeal  from  the  District  Court  of  the  United  States 
for  the  District  of  Arizona. 


REPLY  BRIEF  FOR  APPELLANTS. 


The  appellants  contend  that  this  was  an  action  to 
quiet  title  to  real  estate  and  in  so  far  as  they  and  their 
lands  and  water  rights  situated  in  New  Mexico  are 
concerned  the  decree  is  wholly  null  and  void. 

If  this  court  so  determines,  all  the  other  questions 
presented  and  argued  will  not  be  considered  by  this 
court. 

If,  however,  this  court  should  rule  that  this  was  a 
suit  in  tort  to  obtain  an  injunction  to  restrain  appel- 
lants from  diverting  the  waters  of  the  Gila  River  in 
New  Mexico  to  the  prejudice  of  the  United  States, 
then  whether  New  Mexico  is  an  indispensable  party 
and  the  validity  of  the  orders  of  the  court  become 
pertinent. 


I. 

THIS  WAS  A  SUIT  TO  QUIET  TITLE  AND  AS  FAR  AS  IT 
AFFECTS  WATER  RIGHTS  IN  NEW  MEXICO  THE  DECREE 
IS  VOID. 

Replying  to  appellees'  arguments  imder  paragraph 
A,  page  19  of  their  brief,  we  submit  the  following 
observations : 

At  pages  36  and  37  of  their  brief,  appellees  state: 
"Largely  because  of  this  Court's  trail-blazing  de- 
cisions in  the  Miller  &  Lux  and  the  Salton  Sea 
Cases,  Professor  Beale  in  1913  observed  that  'the 
federal  courts  show  a  tendency  to  transcend  state 
lines  in  the  exercise  of  equity  jurisdiction'." 
******* 

"Since  no  single  court  has  physical  jurisdiction 
of  the  entire  Gila  River,  justice  can  be  done  by 


having  all  rights  determined  and  enforced  by  one 
court.  If,  in  order  to  accomplish  that  end,  affirma- 
tive but  lawful  acts  must  be  done  abroad,  there 
is  no  reason  why  their  performance  should  not  be 
ordered." 

The  Supreme  Court  of  the  United  States  is  the  only 
court  which  has  physical  jurisdiction  of  the  entire 
Gila  River. 

The  Miller  &  Lux  and  Salton  Sea  Cases  did  not 
"blaze  a  new  trail"  extending  territorial  jurisdiction 
of  federal  courts  of  equity  beyond  state  lines.  In  each 
of  these  cases  the  federal  district  court  obtained  per- 
sonal jurisdiction  over  the  defendants. 

In  the  Salton  Sea  Cases  the  suit  was  originally  filed 
in  the  State  Court  of  California  and  removed  to  the 
federal  court.  If  the  case  had  remained  in  the  state 
court  the  state  court's  territorial  jurisdiction  would 
have  been  identical  with  the  district  federal  court's 
jurisdiction,  and  its  jurisdiction  in  personam  over  the 
parties  would  have  been  identical. 

Federal  district  courts  have  no  more  power  to  de- 
cide water  rights  on  interstate  streams  than  have  state 
courts.  The  United  States  by  its  complaint  in  the  case 
at  bar  sought  to  quiet  title  to  water  rights  in  New 
Mexico  as  to  the  first  ten  miles  of  the  Gila  River  east 
of  the  New  Mexico-Arizona  line.  (R.  23.)  The  Gila 
River  runs  many  miles  above  the  Virdcn  Valley  and 
runs  through  the  Counties  of  Catron,  Hidalgo  and 
Grant,  a  fact  which  the  maps  disclose  and  of  which 
fact  this  court  will  take  judicial  notice. 


If  suit  were  brought  now  by  the  United  States  in 
behalf  of  its  Indian  wards,  or  if  suit  were  brought 
by  any  person  or  corporation  in  the  United  States 
District  Court  for  the  District  of  Arizona  against  an 
up-stream  water  user  in  New  Mexico  beyond  the  ten- 
mile  limit  covered  by  the  decree  in  this  case  to  restrain 
such  up-stream  user  from  tortious  use  of  the  water 
belonging  to  the  United  States  or  an  Arizona  user, 
or  to  quiet  title  or  affect  the  title  of  the  up-stream 
users  in  New  Mexico,  the  United  States  District 
Court  would  be  without  jurisdiction  to  hear  or  de- 
termine the  case ;  nor  could  the  defendants  by  process 
be  brought  before  the  court  in  personam  unless  the 
New  Mexico  up-stream  defendant  came  in  and  volun- 
tarily submitted  himself  to  the  jurisdiction  of  the 
court  or  was  served  with  process  in  Arizona.  Such 
submission  on  the  part  of  the  up-stream  user  would 
submit  himself  to  a  judgment  in  personam.  He  could 
not  confer  jurisdiction  of  the  res  on  the  court  beyond 
its  territorial  limits. 

Instead  of  blazing  a  new  trail,  this  court  in  the 
Miller  and  Lux  and  Salton  Sea  Cases  followed  a  well 
traveled  road.  The  decision  of  this  court  in  the  Salton 
Sea  Cases,  172  Fed.  792-816,  gives  an  authoritative 
interpretation  of  the  effect  of  the  Miller  and  Liar 
decree.  This  court  said : 

"In  Miller  &  Lux  v.  Rickey  (C.  C.)  127  Fed.  573, 
the  action  was  brought  in  the  Circuit  Court  for 
the  District  of  Nevada  to  restrain  the  defendants 
from  the  wrongful  diversion  of  the  waters  nat- 
urally flowing  down  the  stream  of  both  forks  of 
the  Walker   river  having  their  source   in   Cali- 


forma,  and  flowing  down  into  and  through  the 
state  of  Nevada,  where  the  lands  of  the  complain- 
ant were  situated.  The  alleged  diversion  was  in 
the  state  of  California,  and  the  injury  caused  by 
such  diversion  was  in  the  state  of  Nevada.  It  was 
contended  on  behalf  of  the  defendant  that  the 
Circuit  Court  in  Nevada  was  without  jurisdic- 
tion, first,  because  the  suit  was  of  a  local  nature, 
and  could  not  be  brought  outside  of  the  state  of 
California;  second,  because  the  water  right  in 
controversy  was  in  California;  third,  because  the 
wrongs  and  injury  alleged  to  have  been  com- 
mitted by  the  defendant  were  committed  wholly 
in  the  state  of  California;  fourth,  that  complete 
relief  could  not  be  decreed  by  the  Nevada  couri 
in  favor  of  the  complainant  and  without  reaching 
the  property  rights  of  the  defendant  which  were 
situated  wholly  in  California.  Judge  Hawley  in 
an  elaborate  opinion  considered  the  question  of 
jurisdiction  as  presented  by  these  objections,  and 
reviewed  the  authorities  upon  the  subject,  meet- 
ing and  answering  the  objection  raised  and  urged 
by  the  defendants  in  this  case  that  the  court  could 
not  send  its  process  to  execute  its  decree  into 
foreign  territory.  The  court  says  on  page  580 : 
"  'That  this  court  has  jurisdiction  over  the  per- 
son of  the  defendant  is  unquestioned.  It  can  reach 
him  by  injunction,  and  punish  him  for  contempt 
if  he  violates  it,  This  doctrine  had  its  founda- 
tion in  the  equity  courts  of  England  at  an  early 
day' — citing  the  case  of  Penn  v.  Lord  Baltimore, 
1  Ves.  Sr.  443,  454;  27  Eng.  Rep.  1132,  1139,  de- 
cided in  1750,  where  Lord  Chancellor  Hardwicke 
said: 

"'As  to  the  court's  not  enforcing  the  execution 
of  their  judgment,  if  they  could  not  at  all,  1  agree 


it  would  bo  in  vain  to  make  a  decree,  and  that  the 
court  cannot  enforce  their  own  decree  in  rem  in 
the  present  case.  "But  that  is  not  an  objection 
against  making  a  decree  in  the  cause,  for  the 
strict  primary  decree  in  this  court  as  a  court  of 
equity  is  in  personam.  *  *  *  In  the  case  of  Lord 
Anglesey  of  land  lying  in  Ireland  I  decreed  for 
distinguishing  and  settling  the  parts  of  the  estate, 
though  impossible  to  enforce  that  decree  in  rem; 
but,  the  party  being  in  England,  I  could  enforce 
it  by  process  of  contempt  in  personam  and  seques- 
tration, which  is  the  proper  jurisdiction  of  this 
court. ' 

"The  court  accordingly  maintained  its  jurisdic- 
tion of  the  action,  and  on  appeal  to  this  court  the 
question  was  fully  considered  and  the  jurisdiction 
of  the  Circuit  Court  sustained.  Rickey  Land  & 
Cattle  Co.  v.  Miller  &  Lux,  152  Fed.  11,  81  C.  C.  A. 
207.  It  may  be  further  stated  that  in  Massie  v. 
Watts,  6  Cranch,  148,  157,  3  L.  ed.  181,  Chief 
Justice  Marshall  cited  the  case  of  Penn  v.  Lord 
Baltimore,  and  made  the  same  application  of  the 
doctrine  of  jurisdiction  of  courts  of  equity  as 
was  made  by  Judge  Hawley  in  Miller  &  Lux  v. 
Rickey.  We  are  of  the  opinion,  therefore,  that  the 
court  had  jurisdiction  in  the  present  case  to  pro- 
tect property  within  its  jurisdiction,  and  to  re- 
strain the  defendant  from  diverting  the  waters  of 
the  Colorado  river  to  the  damage  of  such  prop- 
erty, notwithstanding  the  defendant  may  find  it 
necessary  in  complying  with  the  decree  of  the 
court  to  perform  acts  beyond  the  jurisdiction  of 
the  court." 

This  was  a  suit  to  quiet  title  to  water  rights  in  New 
Mexico  and  not  a  "suit  in  tort  to  obtain  an  injunction 


restraining"  defendants  from  diverting  the  waters  of 
the  Gila  River  in  New  Mexico  to  plaintiff's  prejudice. 


II. 

THE  DISTRICT  COURT  HAD  NO  POWER  TO  ENFORCE  ITS 
DECREE  THROUGH  ITS  WATER  COMMISSIONER;  IT  COULD 
ONLY  DO  SO  THROUGH  COERCION  OF  THE  DEFENDANTS. 

At  page  35  of  their  brief,  paragraph  B,  appellees 
say: 

"B.  The  federal  district  court  had  jurisdiction 
*  *  *  to  appoint  a  commissioner  to  see  that  the 
provisions  of  the  decree  were  respected  by  the 
water  users  in  New  Mexico. ' ' 

But  the  court  went  much  further.  It  appointed  a 
commissioner  to  enforce  a  decree  in  New  Mexico,  and 
the  Commissioner  took  over  the  control  of  the  ditches 
in  New  Mexico,  took  over  the  possession  of  the  keys  to 
the  measuring  devices,  turned  the  water  on  or  off 
according  to  his  interpretation  of  the  decree,  and  re- 
tained possession  and  control  of  the  ditches  and 
measuring  devices  in  New  Mexico  until  he  was  re- 
lieved of  the  responsibilities  by  the  New  Mexico 
authorities. 

But  these  directions  in  the  court's  decree  and  order 
were  not  " directions  of  the  court  operating  in  per- 
sonam", but  operated  directly  upon  the  res.  Vineyard 
Land  mid  Stock  Co.  v.  Twin  Falls  S.  R.  L.  &  W.  Co., 
245  Fed.  9-25  (9th  Cir.). 

The  decree  provides  "that  a  water  commissioner 
shall  be  appointed  by  the  court  to  carry  out  and  en- 
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force  the  provisions  of  this  decree,  and  the  instruc- 
tions and  orders  of  the  court,  *  *  *  that  the  term  of 
employment,  expenses  and  compensation  of  said  water 
commissioner  and  his  assistants,  the  payment  thereof 
and  the  means  and  methods  for  securing  funds  with 
which  to  pay  the  same  shall  be  fixed  by  orders  which 
the  court  may  hereafter  from  time  to  time  make; 
*  *  *."  (Decree,  paragraph  XII,  page  iv  Appendix, 
Appellants'  original  brief.) 

The  decree  makes  no  distinction  between  the  ditches 
and  waters  in  Arizona  and  in  New  Mexico.  While  the 
res  in  Arizona  was  within  the  territorial  jurisdiction 
of  the  court,  the  res  in  New  Mexico  was  not.  All  of 
the  acts  of  the  water  commissioner  performed  by  him 
in  New  Mexico  were  duties  personal  to  the  defendants, 
except  that  for  the  protection  of  the  plaintiff  the 
measuring  devices  were  subject  to  the  inspection  of 
the  plaintiffs  or  a  water  commissioner. 

These  appellants  are  charged  with  the  offense  of 
failing  to  pay  their  share  of  the  13^  per  acre  levied 
upon  all  the  lands  covered  by  the  decree  for  the  pay- 
ment of  the  salary  and  expenses  of  the  water  commis- 
sioner in  enforcing  and  carrying  out  the  court 's  decree. 
As  the  court  did  not  have  jurisdiction  to  enforce  and 
carry  out  the  decree  and  orders  of  the  court  pursuant 
thereto,  except  through  its  coercion  of  the  defendants, 
it  did  not  have  jurisdiction  to  make  the  defendants  pay 
for  the  services  of  the  water  commissioner  in  doing 
something  the  court  had  no  jurisdiction  to  authorize 
him  to  do. 


III. 

NEW  MEXICO   IS   AN  INDISPENSABLE   PARTY 
TO  THIS  PROCEEDING. 

Replying  to  appellees'  argument,  paragraph  C,  page 
38  et  seq.  of  their  brief,  appellants  contend  that  al- 
though New  Mexico  may  not  have  been  an  indispensable 
party  to  the  decree  at  the  time  it  was  entered,  it  is  an 
indispensable  party  to  the  enforcement  of  the  court's 
order  of  December  9,  1935  (R.  57),  for  the  reason  that 
New  Mexico  has  taken  over  the  distribution  of  the 
waters  of  the  Gila  River  in  the  Virden  District  so  that 
it  is  impossible  for  the  appellants  to  obey  the  order  of 
the  court. 

This  court,  in  Vineyard  Land  and  Stock  Co.  v.  Twin 
Falls  Oakley  L.  d  W.  Co.,  245  Fed.  30-35,  said: 

"The  question  pertaining  to  interstate  waters  is 
also  disposed  of  in  case  No.  2885.  This  has  direct 
bearing  on  the  controversy  presented  by  the 
amendment  to  the  answer,  that  there  is  a  defect  of 
parties.  The  purpose  of  the  suit  is  to  quiet  title 
to  plaintiff's  water  rights  in  Idaho.  The  court,  is 
without  jurisdiction  to  settle  water  rights  in 
Nevada.  No  complaint  is  made  that  parties  other 
than  the  defendants  are  attempting  to  interfere 
with  plaintiffs'  acquired  water  rights  in  Idaho, 
and  there  can  be  no  cause  for  injunction  against 
others  than  the  defendants  until  attempted  inter- 
ference is  shown.  If  there  are  any  others  who  have 
rights  superior  to  plaintiffs'  not  parties  to  the 
suit,  of  course  their  rights  cannot  be  precluded  by 
the  decree  herein.  They  may  yet  assert  such  rights, 
but  they  are  not  necessary  parties  to  this  suit,  not 
having  attempted  to  assert  them  to  the  im]  >air- 
ment  of  plaintiffs'  contention." 
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If  New  Mexico's  acts  are  illegal  their  illegality  can- 
not be  determined  in  this  proceeding,  nor  can  those  acts 
be  nullified  or  prohibited  by  any  order  of  the  Arizona 
court. 

It  is  said  that  the  appellants  have  brought  this  con- 
dition about.  The  record  shows  that  only  one  of  the 
whole  number  of  appellants  complained  to  the  New 
Mexico  authorities,  and  as  to  those  who  did  not  com- 
plain no  act  on  their  part,  is  shown  except  that  they 
used  the  water  when  and  as  the  same  was  distributed  to 
them  by  the  New  Mexico  water  master.  Whether  they 
knew  that  the  water  so  distributed  to  them  was  in 
excess  of  that  decreed  to  them  is  not  shown  and  can- 
not be  presumed. 

Until  New  Mexico's  interference  with  the  court's 
commissioner  ceases,  how  can  appellants  obey  the  lat- 
ter 's  orders,  or  the  court's  orders? 

This  fact  was  before  the  court  and  it  is  appellants' 
position  that  the  court  then  was  apprised  of  the  fact 
that  its  commissioner  could  no  longer  control  the 
waters  of  the  Gila  River  in  New  Mexico. 

In  the  cases  cited  by  appellees  where  the  interest  of 
the  upper  state  was  suggested,  in  none  of  them  had  the 
upper  state  refused  permission  to  the  court's  commis- 
sioner to  enforce  the  court's  decree  or  orders,  or  ousted 
the  water  users  from  control  of  their  diverting  struc- 
tures. 

In  this  case  the  commissioner  had  taken  over  the 
administration  of  the  Sunset  Ditch  from  the  water 
users  and  thereafter  the  New  Mexico  authorities  re- 
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lieved  the  court's  commissioner  from  further  control 
of  the  ditch. 

So  far  as  appellants  are  concerned,  they  did  not 
control  or  operate  the  Sunset  Ditch  after  the  commis- 
sioner assumed  control.  All  they  did  was  to  pay  their 
acreage  assessment  to  the  Sunset  Canal  Company  who, 
in  turn,  paid  Firth,  the  Commissioner.  This  they 
failed  to  do  after  New  Mexico  ousted  Firth. 

If  it  had  appeared  to  the  court  when  the  final  decree- 
was  entered  that  New  Mexico  was  in  possession  of  and 
administering  the  Sunset  Ditch,  it  is  not  conceivable 
that  the  court  would  have  directed  its  commissioner 
to  take  charge  of  the  ditch.  It  is  the  established  prac- 
tice of  federal  courts  of  equity  to  dismiss  the  plain- 
tiff's bill  either  at  the  trial  or  in  the  appellate  court 
whenever  it  appears  that  an  indispensable  party  is 
not  before  the  court.  The  rule  will  be  enforced  even 
though  the  question  is  not  raised  by  the  pleadings  or 
suggested  by  counsel,  and  the  parties  cannot  waive  the 
question  nor  by  consent  confer  any  right  on  the  court 
to  proceed  to  a  decree  or  order. 

Minnesota  v.  Hitchcock  (1902),  185  IT.  S.  376, 
382; 

Coiron  v.  Millandon,  60  IT.  S.  (19  How.)  113. 
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IV. 

THE  DECREE  AND  ORDERS  IN  THIS  SUIT  ARE  NOT  BINDING 
ON  THE  DEFENDANTS'  "ASSIGNS  AND  SUCCESSORS  IN 
INTEREST"  IN  THE  WATER  RIGHTS  IN  NEW  MEXICO  FOR 
THE  REASON  THAT  IT  IS  A  DECREE  IN  REM  AND  HAS  NO 
FORCE  OR  EFFECT. 

Appellees  argue  that  as  the  Sunset  Canal  Company 
was  a  party  to  this  suit  it  stood  in  judgment  for  the 
water  users  under  the  Sunset  Ditch  in  New  Mexico. 
Passing  the  fact  that  the  Canal  Company  had  been 
dissolved  prior  to  the  entry  of  the  decree  and  could  not 
sue  or  be  sued,  this  statement  might  be  true  if  the 
United  States  District  Court  in  Arizona  had  jurisdic- 
tion of  the  res  in  New  Mexico. 

If  this  is  a  suit  in  rem  the  decree  has  no  efficacy  in 
New  Mexico  for  any  purpose.  Fall  v.  Eastin,  215  U.  S. 
1,  54  L.  Ed.  65. 

If  the  decree  is  in  personam,  it  does  not  affect  title 
to  water  rights  in  New  Mexico  and  is  not  binding  upon 
defendants'  assigns  or  successors  in  interest  to  water 
rights  in  the  latter  state. 

In  Montezuma  Co.  v.  Smithville  Co.,  218  U.  S.  371, 
54  L.  Ed.  1074,  the  court  had  jurisdiction  of  the  res 
affected.  The  water  rights  adjudicated  were  all  in 
Arizona. 
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V. 

THE  SUNSET  CANAL  COMPANY  HAD  BEEN  DISSOLVED  WHEN 
ITS  APPEARANCE  WAS  ENTERED  AS  A  DEFENDANT  IN 
THIS  SUIT  AND  THE  DECREE  AGAINST  IT  WAS  A  NUL- 
LITY. 

At  pages  47-53  inclusive,  the  appellees  argue  that 
because  the  Sunset  Canal  Company  was  a  party  de- 
fendant to  the  consent  decree  that  the  successors  in 
title  to  the  original  defendants  are  bound  by  the  decree 
because  the  Canal  Company  represented  and  stood  in 
judgment  for  the  water  users  under  the  canal. 

Reversing  the  order  in  which  they  argue  this  point, 
we  will  call  the  court's  attention  to  the  fact  that 

A.  The  Sunset  Canal  Company  was  dissolved  in 
1921  prior  to  the  filing  of  this  cause. 

As  we  pointed  out  in  our  previous  brief,  the 
Sunset  Ditch  Company  was  dissolved  under  the 
Act  of  June  14,  1921,  New  Mexico  Session  Laws, 
Chapter  185,  to  which  the  appellees  reply  that  the 
act  applies  to  private  corporations  only  and  that 
as  the  Canal  Company  was  organized  under  an 
act  of  the  territory  of  New  Mexico  which,  by  deci- 
sion of  the  Supreme  Court  of  the  United  States, 
was  held  to  be  a  quasi  public  corporation,  it  does 
not  come  within  the  act.  It  seems,  however,  that 
quasi  public  corporations  are  private  corporations. 
13  ]Am.  Juris.,  Sec,  18,  p.  173. 

B.  That  the  Sunset  Ditch  Company  was  not  and 
never  has  been  a  de  facto  corporation. 

The  Sunset  Ditch  Company  could  not  in  any 
event  be  a  de  facto  corporation.  The  Sunset  Ditch 
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Company,  having  attained  full  status  as  a  corpo- 
ration, could  not  thereafter  become  a  de  facto  cor- 
poration. 

"It  is  essential  to  the  existence  of  a  de  facto 
corporation  that  there  be  (1)  a  valid  law  under 
which  the  corporation  with  the  power  assumed 
might  be  incorporated;  (2)  a  bona  fide  attempt 
to  organize  a  corporation  under  the  law;  and 
(3)  an  actual  exercise  of  corporate  powers." 
13  Am.  Juris,  p.  195. 

The  Sunset  Ditch  Company  was  a  de  jure  cor- 
poration from  the  date  of  receiving  its  charter  up 
until  the  date  it  was  dissolved.  Whereupon  it  be- 
came civiliter  mortuus. 
"Nor  can  a  de  jure  corporation,  the  charter  of 
which  has  been  forfeited  and  the  powers  and 
functions  of  which  have  been  suspended  continue 
to  function  as  a  de  facto  corporation  so  as  to 
give  validity  to  its  acts  and  contracts  entered 
into  during  the  period  of  its  forfeited  charter 
and  suspended  powers."  13  Am.  Juris.,  Sec.  51, 
p.  196. 

C.     That  the  Sunset  Ditch  Company  was  not  and 
could  never  have  been  a  community  ditch. 

Appellees  at  page  52  of  their  brief  assert  that 
even  if  the  Sunset  Ditch  Company  lost  its  fran- 
chise in  1921  yet  it  has  been  operating  since  that 
time  as  a  community  ditch  and  is  therefore  suable 
under  Section  151-414,  New  Mexico  Statutes  An- 
notated, Compilation  of  1929. 
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Community  ditches  in  New  Mexico  are  defined 
by  Section  151-426  of  the  1929  Compilation  as 
follows : 

"The  provisions  of  these  sections  shall  apply 
only  to  such  ditches  as  have  been  heretofore 
and  are  now  known  and  regarded  as  community 
ditches,  under  the  laws  of  this  state ;  and  under 
the  provisions  of  said  sections,  shall  be  con- 
strued to  mean  such  ditches  as  are  not  private, 
and  such  as  are  not  incorporated  under  the  laws 
of  this  state  or  of  some  other  state  or  territory, 
and  are  held  and  owned  by  more  than  two 
owners  as  tenants  in  common,  or  joint  tenants." 
(Sec.  8,  Chap.  1,  Session  Laws  1895.) 

The  Articles  of  Incorporation  of  the  Sunset 
Ditch  Company  (R.  241)  show  that  the  Sunset 
Ditch  Company  was  not  in  existence  in  1895,  was 
not  a  public  ditch,  and  was  incorporated  under  the 
laws  of  the  Territory  of  New  Mexico,  so  that  it 
appears  conclusively  that  it  was  not  a  community 
ditch. 

Even  if  the  Sunset  Canal  or  Ditch  Company  is 
a  community  ditch,  such  corporation  could  not 
represent  water  users  or  members  of  the  com- 
munity under  the  ditch  in  a  suit  to  quiet  title,  as 
claimed  by  appellees  in  their  brief  at  pages  48 
et  seq. 

In  the  case  of  Snotv  v.  Abalos,  18  N.  M.  681,  695, 
140  Pac.  1044, 1049, 1050,  the  Supreme  Court  of  the 
State  of  New  Mexico  held  that  the  landowner 
served  by  a  community  ditch  is  a  "necessary  party 
in  an  action  for  an  adjudication  of  a  water  right 
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where  such  water  rights  are  exercised  through  a 

community  ditch". 

"Such  being  the  case,  we  are  of  opinion,  that 
prior  to  the  enactment  of  the  statute  of  1895, 
supra,  making  such  community  acequias  corpo- 
rations, for  certain  purposes,  each  individual 
water  user  under  a  community  acequia  was  the 
owner  of  a  right  to  take  water  from  the  public 
stream  or  source  from  which  it  was  drawn, 
which  right  was  divorced  from  and  independent 
of  the  right  enjoyed,  by  his  co-consumer;  that 
the  fact  that  such  water  was  diverted  into  a 
ditch,  owned  in  common  with  other  water  users, 
did  not  give  such  other  users  any  interest  in,  or 
control  over,  the  right  to  take  water,  or  water 
right,  which  each  individual  consumer  pos- 
sessed; that  the  right  to  divert  water,  or  the 
water  right,  is  appurtenant  to  specified  lands, 
and  inheres  in  the  owner  of  the  land;  that  the 
right  is  a  several  right,  owned  and  exercised  by 
the  individual,  and,  the  officers  of  the  com- 
munity acequia,  in  diverting  the  water  act  only 
as  the  agents  of  the  appropriator. 
******* 

"The  ditch  is  simply  the  carrier  or  agency  em- 
ployed by  the  parties,  to  conduct  the  water,  the 
right  to  which  is  appurtenant  to  the  land,  to  be 
irrigated. ' ' 

This  ruling  was  upheld  and  recognized  in  La 
Luz  Community  Ditch  v.  Town  of  Alamogordo,  34 
N.  M.  134,  135,  279  Pac.  72,  76.  The  latter  case 
was  not  an  action  to  quiet  title  but  was  brought 
by  the  parties  to  secure  construction  of  a  decree 
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rendered  in  a  suit  to  quiet  title  in  which  all  of  the 
individual  appropriators  were  parties. 

Appellees  at  page  63  of  their  brief  refer  to  the 
case  of  In  re:  Dexter-Greenfield  Drainage  Dis- 
trict, 21  N.  M.  286,  304, 154  Pac.  382.  The  corpora- 
tion therein  referred  to  was  a  quasi-municipal 
corporation,  the  proceedings  for  the  organization 
of  which  are  initiated  by  the  filing  of  a  petition 
in  the  district  court  for  the  creation  of  the  dis- 
trict and  the  assessment  of  the  costs  of  construc- 
tion upon  the  various  owners  of  property  in  pro- 
portion to  the  benefits  to  their  properties  from  the 
proposed  improvements.  It  has  no  bearing  upon 
any  issue  raised  here. 

Reference  is  made  to  page  1  of  the  Appendix  of 
this  brief  in  which  we  set  forth  the  title  of  Chap- 
ter 84  of  the  Laws  of  1912  land  Section  11  thereof, 
which  clearly  show  that  such  a  drainage  district 
as  that  referred  to  In  re:  Dexter  Greenfield  Drain- 
age District,  supra,  is  not  an  irrigation  district 
nor  an  irrigation  company. 

D.     The  Sunset  Canal  Company  is  not  a  corporation 
by  estoppel. 

The  Sunset  Ditch  Company  is  not  a  de  facto 
corporation,  a  de  jure  corporation,  nor  does  the 
doctrine  of  estoppel  apply  because  it  is  a  dissolved 
corporation,  dissolved  before  the  complaint  was 
filed  in  the  original  suit,  and  dissolved  before  the 
entry  of  appearance  in  the  original  suit.  Neither 
it,  nor  any  person  or  attorney  in  its  behalf,  had 
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the  power  to  appear  for  it.  Standifer  Construc- 
tion Corporation  v.  Commissioners  of  Internal 
Revenue,  78  Fed.  (2d)  285  (9th  Cir.). 


VI. 


THE   DISTRICT   COURT   CANNOT   ENFORCE   ITS  DECREE  AND 
ORDERS  IN  NEW  MEXICO  UNDER  PRESENT  CONDITIONS. 

Since  the  entry  of  the  decree  half  of  the  lands  and 
water  rights  in  New  Mexico  described  in  the  decree 
have  passed  into  the  hands  of  parties  who  are  not 
parties  to  the  decree  or  to  this  proceeding. 

Also  since  the  entry  of  the  decree  the  State  of  New 
Mexico  has  assumed  control  of  the  Sunset  Canal  pre- 
venting the  water  commissioner  from  enforcing,  or  the 
appellants  from  operating,  the  ditch  in  obedience  to 
the  court's  decree. 

The  appellants  offered  to  prove  that  as  fifty  per 
cent  of  the  landowners  under  the  ditch  were  free  to 
take  water  as  and  when  they  wished  it,  that  it  was 
impracticable  to  administer  the  waters  of  the  Gila 
River  in  the  Virden  District  in  obedience  to  the  decree. 
This  bffer  on  the  part  of  the  appellants  was  denied 
and  exception  taken.  (R.  175-176.) 

In  the  five  years  that  have  elapsed  since  the  entry 
of  the  decree  fifty  per  cent  of  the  then  defendants 
have  died  or  sold  out.  At  the  same  rate  in  five  years 
more  none  of  the  parties  to  the  original  suit  will  be 
amenable  to  the  orders  of  the  District  Court  of 
Arizona. 
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If  appellants  can  show  that  it  is  impracticable  to 
operate  the  ditch  in  obedience  to  the  court's  decree 
under  these  changed  conditions,  the  court  will  not 
punish  the  appellants  for  contempt  or  continue  its 
order  in  effect.  12  Am.  Juris,  p.  438. 

It  is  certain  that  the  decree  against  the  New  Mexico 
water  users  in  the  Virden  District  would  never  have 
been  entered  if  it  had  appeared  to  the  court  that  in 
that  district  half  of  the  water  users  had  not  been  made 
parties  to  the  suit,  and  it  is  certain  that  appellants  are 
not  responsible  for  the  change  in  conditions. 

Appellees  say  in  their  reply  that  these  successors  in 
title  are  bound  by  the  decree,  but  they  do  not  point 
out  how  the  decree  can  be  enforced  as  to  them  or  how 
the  water  commissioner  can  compel  the  enforcement  of 
the  decree  as  to  them  unless,  of  course,  they  will  volun- 
tarily submit  themselves  to  the  jurisdiction  of  the 
court. 

No  presumption  can  be  indulged  in,  as  asserted  at 
page  39  of  appellees'  brief,  as  to  the  future  course  of 
any  governor  of  any  state,  except  that  he  will  be 
jealous  of  the  protection  of  the  state's  sovereignty  and 
its  waters. 

Nor  do  appellees  point  out  how  the  court  can  take 
away  the  administration  of  the  river  from  the  state 
authorities  in  New  Mexico.  The  Governor  of  New 
Mexico  (R.  225)  found  from  the  evidence  before 
him  that  the  Water  Commissioner,  C.  A.  Firth,  "was 
invading  the  sovereign  proprietary  interests  of  the 
waters  of  said  stream  in  the  State  of  New  Mexico". 
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In  Bean  v.  Morris,  221  U.  S.  485-488,  the  Supreme 
Court  of  the  United  States  said : 

"It  follows  from  what  we  have  said  that  it  is 
unnecessary  to  consider  what  limits  there  may 
be  to  the  powers  of  an  upper  state  if  it  should 
seek  to  do  all  that  it  could.  The  grounds  upon 
which  such  limitations  should  stand  are  referred 
to  in  Rickey  Land  and  Cattle  Company  v.  Miller 
&Lux." 

In  the  instant  case  the  upper  state,  New  Mexico,  has 
resorted  to  its  police  power  to  protect  what  it  con- 
ceives to  be  an  invasion  of  its  sovereign  interests  in 
the  waters  of  the  Gila  River  in  New  Mexico.  It  obvi- 
ously seeks  to  exercise  whatever  powers  it  has  as  re- 
ferred to  by  Mr.  Justice  Holmes  in  Bean  v.  Morris, 
supra. 

"The  jurisdiction  over  the  land  in  rem  is  in  the 
sovereign  of  the  situs,  and  cannot  be  asserted  by 
any  other  sovereign."  Beale  on  Conflict  of  Laws, 
Vol.  1,  p.  426,  citing  Hart  v.  Sansom,  110  TJ.  S. 
151. 

"A  water  right  is  'real  property'."  New  Mexico 
Products  Co.  v.  Neiv  Mexico  Power  Co.,  42  N.  M. 
311-321,  77  Pac.  (2d)  634. 

"In  order  to  make  a  partition  the  court  must  in- 
vade by  its  officers  the  soil  of  another  state  and 
divide  up  and  allot  its  lands  to  suit  the  views  of  a 
foreign  jurisdiction.  This  cannot  be  done."  Beale 
on  Conflict  of  Laws,  Vol.  1,  p.  425,  quoting  Wimer 
v.  Wimer,  82  Va.  890. 

That  is  Firth's  function  under  the  decree  in  the 
instant  case,  to  take  physical  possession  of,  and  parti- 
tion, the  water  among  the  Virden  users. 
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VII. 

THE  COURT  ERRED  IN  OVERRULING  THE  MOTION  OF  PARLEY 
P.  JONES,  R.  W.  BROOKS  AND  RACHEL  JENSEN  TO  QUASH 
PROCESS  AND  SERVICE  UPON  THEM  IN  NEW  MEXICO  AS 
OFFICERS  OF  SUNSET  CANAL  COMPANY. 

At  page  54  of  their  brief,  appellees  raise  the  question 
that  as  Jones,  Brooks  and  Jensen  were  already  before 
the  court,  having  entered  their  appearance  in  the  orig- 
inal suit,  that  it  was  not  necessary  to  summon  them  in 
this  proceeding  as  officers  of  the  Sunset  Canal  Com- 
pany. 

However,  we  insist  that  the  court  erred  in  over- 
ruling their  motion  to  quash  process  and  service  upon 
them. 

Process  was  served  outside  of  Arizona  and  the  cor- 
poration had  been  dissolved. 


VIII. 


THE  FINE  OF  $100   IMPOSED   ON  EACH  RESPONDENT 
WAS  IMPROPER. 

At  page  63  et  seq.  of  the  appellees'  brief,  the  state- 
ment is  made  that  the  court  authorized  the  Commis- 
sioner to  employ  an  attorney  in  the  present  matter, 
and  that  his  fees  and  expenses  and  the  expenses  of  the 
water  commissioner  were  fixed  in  this  matter  at  a 
total  of  $1596.55.  There  was  no  competent  evidence 
supporting  this  statement  before  this  court.  The 
Water  Commissioner's  report  was  admitted  in  evi 
dence  over  the  objection  of  the  appellant.    (R.  202- 
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203.)     The  appellants  had  no  opportunity  to  cross- 
examine  Mr.  Firth  on  the  contents  of  such  report. 

The  order  relied  on  to  establish  this  sum  as  attor- 
neys' fees  and  commissioner's  expense  is  found  at 
pages  74-75  appellees'  brief  (part  of  Firth  three  vol- 
ume report),  and  reads,  in  part: 

"*  *  *  to  employ  an  attorney  to  advise  him  as  to 
his  rights  as  such  commissioner  under  said  decree 
relative  to  New  Mexico  State  Officials  taking  pos- 
session of  the  distribution  of  the  waters  of  the 
Gila  River  in  New  Mexico,  and  such  other  advice 
as  he  may  require  from  time  to  time  in  relation 
to  the  interpretation  of  said  decree  relative  to  his 
duties  as  such  water  commissioner  *   *   *" 

Appellants  were  denied  the  opportunity  to  cross- 
examine. 

The  court's  judgment  reads,  so  far  as  material: 
"It  is  Further  Ordered  and  Adjudged  that  the 
aforesaid  sum  of  $100.00  be  paid  by  each  of  said 
respondents  forthwith  to  the  Clerk  of  this  Court, 
for  the  use  of  said  Water  Commissioner,  C.  A. 
Firth,  to  be  used  by  him  to  pay  the  extraordinary 
expenses  incurred  by  him  in  the  preparation  for 
and  prosecution  of  respondents  in  these  proceed- 
ings; and  for  such  other  expenses  as  the  Water 
Commissioner  now  has,  or  may,  incur  in  the  ad- 
ministration of  said  decree." 

Appellees  contend  that  all  of  this  sum  was  for  at- 
torneys '  fees  and  expenses  in  prosecuting  this  proceed- 
ing in  contempt.  How  much  of  it  was  for  "such  other 
advice  as  he  may  require  from  time  to  time  in  relation 


23 

to  the  interpretation  of  said  decree  relative  to  his 
duties  as  such  water  commissioner",  and  how  much  of 
it  was  for  "such  other  expense  as  the  water  commis- 
sioner now  has,  or  may,  incur  in  the  administration  of 
the  said  decree"  does  not  appear,  nor  did  appellants 
have  opportunity  to  cross-examine  on  the  subject. 

It  is  also  contended  by  appellees  that  it  is  obvious 
that  each  of  the  respondents  separately  caused  over 
$100.00  of  these  expenses.  It  is  not  apparent  from  the 
record,  with  the  exception  of  Parley  P.  Jones  (assum- 
ing he  inspired,  directed  and  controlled  the  Governor 
of  the  State  of  New  Mexico),  that  any  appellant  caused 
the  expenditures  of  any  money. 

The  total  expense  as  shown  by  the  evidence  was 
$1596.55,  part  of  which  was  for  items  of  expense  not 
involved  in  this  prosecution.  Instead  of  fining  each 
appellant  his  proportionate  share  of  $1596.55,  which 
would  have  been  $51.50  each,  the  thirty-three  persons 
who  were  respondents  in  this  proceeding  were  fined 
$100.00  each,  or  a  total  of  $3300.00.  These  fines  exceed- 
ing as  they  do  any  indemnity  to  which  appellees  were 
entitled,  as  shown  by  the  evidence,  were  purely  puni- 
tive. 

The  judgment  was  arrived  at  by  conjecture  as  to 
future  expenses  to  be  incurred,  and  not  based  on  evi- 
dence as  to  actual  loss  as  a  result  of  the  violation  of 
any  order  of  the  court  in  this  proceeding.  Christen- 
sen  Engineering  Co.  v.  Westinghouse  Air  Brake  Co. 
(2  Cir.),  135  Fed.  774-782;  Norstrom  v.  WaM,  41  Fed. 
(2d)  910,  913  (6  Cir.). 
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The  court  fined  all  the  respondents  the  same  sum. 
The  appellant  Nancy  O.  Pace  is  an  invalid,  eighty 
years  of  age,  the  owner  of  land  and  water  rights 
under  the  Sunset  Ditch,  but  did  not  use  water.  She 
had  leased  her  land  to  H.  M.  Pace  who  did  use  water. 
Mary  Jane  Jones  did  not  use  water,  but  lived  with  her 
children.  She  owned  only  a  town  lot  in  the  munici- 
pality of  Virden  comprising  1.1  acre  in  area,  the  water 
being  delivered  to  her  lot  by  the  ditch  rider  of  the 
Town  of  Virden.  (R.  183.)  The  Town  of  Virden  was 
not  a  party  to  these  proceedings. 

Can  it  be  said  that  Nancy  O.  Pace  and  Mary  Jane 
Jones  who  did  not  use  water  should  pay  the  same 
amount  as  one  of  the  large  landowners  who  did  apply 
water  to  his  lands  ? 

Had  the  appellants  not  used  the  water  that  they  did 
during  the  year  1939,  they  would  have  lost  their  annual 
crops,  as  well  as  their  alfalfa  and  their  trees. 


CONCLUSION. 

If  the  decree  is  a  decree  in  rem  in  an  action  to  quiet 
title  it  is  void  on  its  face. 

If  the  decree  is  a  judgment  in  personam  the  court 
had  no  power  to  appoint  an  officer,  to-wit,  Commis- 
sioner Firth,  to  invade  the  sovereignty  of  New  Mexico, 
take  physical  possession  of  real  property  in  that  state 
and  proceed  to  partition  it,  A  judgment  in  personam 
could  only  operate  to  constrain  the  appellants  to  yield 
to  the  court's  orders,  and  it  is  not  binding  on  the 
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heirs  or  purchasers  who  are  not  parties  to  the  original 
suit.  The  Sunset  Ditch  or  Canal  Company  was  at  the 
time  suit  was  filed,  and  is  now,  dissolved,  and  it  is 
clearly  shown  by  the  evidence  that  the  court  cannot 
enforce  its  decree  because  the  State  of  New  Mexico  is 
in  possession  of  the  Sunset  Ditch. 

It  is  not  shown  that  the  appellants  violated  any  ex- 
press order  of  the  court,  and  it  appears  from  the 
record  that  the  fine  imposed  was  punitive,  not  com- 
pensatory ;  not  supported  by  evidence  of  actual  damage 
or  loss  to  appellees  occasioned  by  the  acts  of  the  appel- 
lants complained  of,  or  necessitated  by  the  presenta- 
tion of  this  matter  to  the  court. 

It  is  respectfully  submitted  that  the  judgment  should 
be  reversed  with  instructions  to  the  lower  court  to  set 
its  judgment  aside  and  either  vacate  the  consent  decree 
as  to  these  appellants  or  dismiss  the  petition  in  the 
contempt  proceeding. 

Dated,  Albuquerque,  New  Mexico, 
October  16, 1940. 

Respectfully  submitted, 
M.  C.  Mechem, 
A.  T.  Hannett, 

Attorneys  for  Appellants. 


H.  Vearle  Payne, 
L.  P.  McHalffey, 
Of  Counsel. 


(Appendix  Follows.) 
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IX. 


Appendix 

Laws  of  New  Mexico — 1912 

Chapter  84 

An  Act  to  Provide  For  the  Organization  and  Opera- 
tion of  Drainage  Districts,  Conferring  Addi- 
tional Powers  on  Certain  Officers,  and  For  the 
Issuing  of  Bonds,  Levying  Assessments  on  Lands 
Benefited,  Extending  the  Right  of  Eminent 
Domain,  and  For  the  Construction  and  Mainte- 
nance of  Ditches  and  Other  Works. 

Section  1.  Whenever  a  majority  of  the  adult 
owners  of  lands  within  any  district  of  land,  who  shall 
represent  one-third  in  area  of  the  lands  within  said 
district  to  be  reclaimed,  or  benefited,  desire  to  con- 
struct one  or  more  drains  or  ditches,  or  to  acquire  by 
purchase  or  otherwise,  drains  theretofore  constructed, 
or  outlets  for  drains,  for  the  promotion  of  agricultural 
interests  and  the  drainage  of  said  lands,  or  desire  to 
maintain  and  keep  in  repair  any  such  drain  or  ditch 
theretofore  constructed,  such  owners  may  file  in  the 
district  court  of  any  county  in  which  the  lands,  or  any 
part  of  them  shall  lie,  a  petition  setting  forth : 

1.  The  proposed  name  of  said  drainage  district. 

2.  The  necessity  of  the  proposed  drainage  work, 
describing  the  necessity. 

3.  A  general  description  of  the  proposed  starting- 
points,  routes,  and  termini  of  the  proposed  drains  or 
ditches. 
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4.  A  general  description  of  the  lands  proposed  to 
be  included  in  said  district. 

5.  The  names  of  the  owners  of  all  lands  in  said 
district  when  known. 

6.  If  the  purpose  of  said  petitioners  is  the  enlarge- 
ment, repair  and  maintenance  of  a  ditch  or  drain  or 
other  work  theretofore  constructed,  said  petition  shall 
give  a  general  description  of  the  same,  with  such  par- 
ticulars as  may  be  deemed  important. 

7.  Said  petition  shall  pray  for  the  organization  of  a 
drainage  district  by  the  name  and  with  the  boundaries 
proposed,  and  for  the  appointment  of  commissioners 
for  the  execution  of  such  proposed  work,  according  to 
the  provisions  of  this  and  the  following  sections. 
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2  State  Board  of  Equalization 

In  the  District  Court  of  the  United  States 
Southern  District  of  California 

Central  Division 

Chapter  X  Proceeding 
No.  36845-BH-Bkcy. 

In  the  Matter  of 

DAVIS  STANDARD  BREAD  COMPANY, 

a  corporation, 

Debtor. 

DEBTOR'S  PETITION  UNDER  CHAPTER  X 
OF  THE  NATIONAL  BANKRUPTCY  ACT 

To  the  Honorable  Judges  of  the  District  Court  of 
the  United  States  for  the  Southern  District  of 
California,  Central  Division: 

The  petition  of  Davis  Standard  Bread  Company, 
a  California  corporation,  hereinafter  referred  to  as 
the  "debtor",  respectfully  shows: 

I. 

That  the  debtor  is  a  corporation,  organized  and 
existing  under  and  by  virtue  of  the  laws  of  the  State 
of  California,  and  is  a  citizen  and  resident  of  the 
State  of  California  within  the  district  and  within 
the  division  aforesaid.  The  debtor  is  not  a  railroad, 
municipal,  insurance,  banking  corporation,  nor  a 
building  and  loan  association;  the  debtor  is  not 
engaged,  principally  or  at  all,  in  farming  or  in  the 
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tillage  of  the  soil,  or  in  agricultural  or  horticul- 
tural pursuits.  That  during  all  of  the  six  (6) 
months  immediately  preceding  the  filing  of  this 
petition,  the  debtor  was  and  has  been  such  a  resi- 
dent and  citizen,  and  had,  during  all  of  said  times, 
and  now  has,  its  principal  place  of  business  in  the 
City  of  Los  Angeles,  County  of  Los  Angeles,  State 
of  California,  at  which  place  it  was  and  now  is 
engaged  in  the  business  of  maintaining  and  operat- 
ing a  bakery  business,  in  connection  with  which  the 
debtor  operates  two  bakeries  in  the  City  of  Los 
Angeles,  where  it  bakes  and  produces  bakery  prod- 
ucts and  pastries  of  many  kinds,  and  in  connection 
there witli  likewise  maintains  and  operates  some 
fifty-two  (52)  stores  for  the  sale  of  its  bakery 
products  and  other  products  which  it  purchases  at 
wholesale  and  sells  through  said  stores.  That  in 
connection  with  said  bakery  business  the  debtor 
likewise  main-  [2]  tains  and  operates  some  two 
hundred  (200)  retail  delivery  routes  serviced  by 
trucks  and  drivers,  for  the  sale  of  bakery  and  food 
products  manufactured  or  purchased  by  the  debtor 
to  its  retail  customers  located  in  many  sections  of 
Southern  California.  That  the  debtor,  likewise,  sells 
a  large  quantity  of  its  bakery  products  to  whole- 
sale dealers,  and  for  that  purpose  maintains  certain 
wholesale  routes  serviced  by  employees  and  trucks 
of  the  debtor.  The  address  of  the  debtor  corporation 
is  120  North  Beaudry,  Los  Angeles,  California. 
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II. 

The  debtor,  petitioner  herein,  has  an  authorized 
capita]  of  One  Hundred  Thousand  Dollars  ($100,- 
000.00),  divided  into  two  thousand  (2000)  shares  of 
common  stock  of  a  par  value  of  Fifty  Dollars 
($50.00)  each.  There  have  been  issued  sixteen  hun- 
dred (1600)  shares,  and  no  more,  of  which  all  are 
now  outstanding. 

The  names  and  addresses  of  the  shareholders  of 
the  debtor  are  as  follows : 

name  shares 

R.  R.  Beamish 

120  No.  Beaudry 

Los  Angeles,  California 350 

W.  M.  Beamish 
120  No.  Beaudry 

Los  Angeles,  California 350 

R.  R.  Beamish  and  W.  M.  Beamish 

as  tenants-in-common 

120  No.  Beaudry 

Los  Angeles,  California 500 

Ella  Davis 

139  Delaware  Street 

Woodbury,  New  Jersey 120 

Lida  D.  Kirkbride 

226  Delaware  Street 

Woodbury,  New  Jersey 120 

Francis  B.  Davis 

54  No.  Woodland  Ave., 

Woodbury,  New  Jersey 160 

The  debtor  corporation  was  organized  November 
15,  1905  and  at  all  times  since  the  year  1905  has 
been  engaged  in  the  bakery  business,  and  at  all 
such  times  its  capital  stock  has  been  closely   [3] 
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held  among  relatives  of  John  Warner  Davis  and  the 
two  Beamish  Brothers  above  named.  That  said  cor- 
poration at  all  of  such  times  has  been  well  and 
favorably  known  in  the  bakery  business,  and  over 
said  period  of  years  has  built  up  and  maintained 
a  reputation  for  the  quality  of  its  products,  the 
stability  of  its  business  and  the  integrity  of  its 
officers  in  the  management  and  operation  of  said 
business.  That  debtor's  food  products  are  sold  un- 
der the  tradename  of  "Perfection"  and  that  said 
tradename  of  " Perfection"  and  Perfection  Bakery 
Products  is  well  and  favorably  known  throughout 
all  of  Southern  California  and  in  particular  through- 
out the  whole  of  the  County  of  Los  Angeles. 

III. 

That  the  debtor  has  no  outstanding  bonded  in- 
debtedness; that  no  bonds  have  been  issued  or  are 
outstanding;  that  there  are  no  attachments  or  liens 
against  the  property  of  your  petitioner,  the  debtor; 
that  there  are  no  outstanding  judgments  against  the 
debtor ;  that  your  petitioner  has  no  preferred  claims 
for  labor,  other  than  current  labor  outstanding; 
that  no  receiver  has  been  applied  for  in  any  court 
to  take  over  the  property  or  business  of  the  debtor, 
and  no  receiver  has  been  appointed. 

That  there  are  eight  (8)  suits  or  legal  actions 
pending  in  which  Davis  Standard  Bread  Company, 
the  debtor,  is  a  party  defendant.  That  each  and 
every  of  the  claims  made  and  represented  to  be 
made  by  the  plaintiffs,  in  said  suits  and  actions,  are 
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wholly  or  partially  covered  by  insurance  policies 
indemnifying  the  debtor  from  loss  or  damage  result- 
ing from  judgments  in  said  action,  and  in  all  but 
three  of  said  actions  the  amount  claimed  in  the 
same  does  not  exceed  the  amount  of  coverage  for 
which  the  debtor  is  protected  by  insurance.  That 
said  actions  are  entitled,  and  are  brought  for  the 
purpose  of  recovering  damages  in  the  amounts,  as 
follows : 

Thomas  A.  Quirk,  Plaintiff,  against  the  debtor — 
damages  for  an  automobile  accident ;  amount  claimed 
One  Hundred  Fifteen  Thousand  Two  Hundred  and 
Fifty  Dollars  ($115,250.00).  The  debtor  has  been 
[4]  advised  by  the  attorneys  representing  the  in- 
surance company  insuring  the  debtor  against  loss 
by  this  claim  that  the  plaintiff  in  said  action  has 
not  suffered  damage  in  sufficient  amount  to  warrant 
the  recovery  of  a  judgment  against  the  debtor  in 
any  amount  exceeding  the  amount  of  coverage  by 
the  debtor's  insurer. 

N.  Tully,  against  the  debtor — claim  made  for 
damages  occasioned  by  one  of  the  debtor's  products, 
amount  of  damages  claimed  Sixteen  Thousand  Dol- 
lars ($16,000.00).  The  debtor  is  advised  by  counsel 
for  its  insurer,  that  the  amount  which  may  be  re- 
covered on  said  claim  will  not  exceed  the  coverage 
afforded  the  debtor  by  its  products'  insurance. 

P.  Mastin,  Plaintiff,  against  the  debtor — claiming 
damages  from  one  of  debtor's  products,  amount  of 
claim  Nineteen  Hundred  and  twenty  Dollars 
($1920.00).  Covered  by  product  insurance. 
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Mrs.  Malin,  Plaintiff,  against  the  debtor,  claim- 
ing damages  from  one  of  the  debtor's  products, 
amount  claimed  Fifty-two  Hundred  Dollars  ($5200.- 
00) — covered  by  the  debtor's  products'  insurance. 

Rowins,  Plaintiff,  against  the  debtor,  claiming 
damages  from  the  use  of  the  debtor's  products — 
amount  claimed  Twenty-five  Thousand  Dollars 
($25,000.00) ;  the  debtor  is  advised  that  the  actual 
damages  cannot  exceed  the  amount  of  the  debtor's 
products'  insurance  coverage. 

L  &  R  Catalano,  Plaintiff,  against  the  debtor, 
claiming  damages  arising  from  the  use  of  debtor's 
products — amount  claimed  Fifteen  Hundred  and 
Fifty  Dollars  ($1550.00),  covered  by  debtor's  prod- 
ucts' insurance. 

Wells,  Plaintiff,  against  the  debtor,  claiming  dam- 
ages occasioned  by  use  of  debtor's  products — amount 
claimed  Twenty  Thousand  Dollars  ($20,000.00); 
the  debtor  has  been  advised  by  counsel  representing 
its  insurers  that  the  actual  damage  and  recovery 
therefrom  cannot  exceed  the  amount  of  coverage 
afforded  the  debtor  under  its  products'  liability 
insurance. 

Barnett,  Plaintiff,  against  the  debtor,  claiming 
damages  oc-  [5]  casioned  by  the  use  of  debtor's 
products — amount  claimed  Twenty  Thousand  Dol- 
lars ($20,000.00) ;  the  debtor  has  been  advised  by 
counsel  representing  its  insurers,  that  the  actual 
damage  and  the  amount  which  may  be  recovered 
will  not  exceed  the  amount  of  its  products'  insur- 
ance coverage. 
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That  said  above-entitled  actions  in  this  para- 
graph mentioned,  are  pending  in  either  the  Superior 
Court  of  the  State  of  California,  in  and  for  the 
County  of  Los  Angeles,  or  in  the  Municipal  Court 
of  the  City  of  Los  Angeles,  State  of  California,  de- 
pendent upon  the  jurisdictional  amount  involved. 

IV. 

That  debtor  has  no  outstanding  mortgages  cov- 
ering either  real  or  personal  property,  and  has  no 
secured  indebtedness  outstanding. 

V. 

That  the  reasons  for  the  debtor's  present  financial 
condition  are  as  follows: 

First,  the  retail  stores  operated  by  your  petitioner 
have  for  many  months  last  past  been  unable  to 
operate  at  a  profit  due  to  the  fact  that  overhead 
is  more  or  less  constant  and  that  sales  have  gradu- 
ally decreased  to  the  point  where  there  is  not  suffi- 
cient gross  profit  to  absorb  that  overhead  as  well 
as  that  portion  of  the  overhead  of  the  bakery  busi- 
ness as  a  whole,  which  is  charged  to  the  store  op- 
eration. Several  factors  have  contributed  to  the 
decrease  in  sales  of  the  stores  among  which  have 
been  bread  wars  and  the  fact  that  bread,  sold  by 
stores  in  the  markets  where  petitioner's  stores  are 
located,  has  in  many  instances  been  cut  in  price  to 
the  point  where  petitioner's  stores  could  not  meet 
that  competition  and  price  without  selling  bread  and 
other  food  products  at  a  loss.  In  addition  to  this 
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situation,  a  strike  has  been  in  progress  for  more 
than  a  year  against  petitioner,  as  a  result  of  which 
petitioner's  stores  have  been  picketed,  and  sales 
have  to  a  certain  extent  been  affected  thereby. 
General  conditions  in  many  districts  during  the 
past  sev-  [6]  eral  months  have  been  such  that  sales 
of  all  products  whether  those  handled  by  peti- 
tioner's stores,  or  handled  in  other  stores  in  the 
markets  where  petitioner's  stores  are  located,  have 
been  very  much  reduced  in  volume.  All  of  these 
factors  have  to  a  certain  extent  affected  the  gross 
business  done  by  petitioner's  stores,  with  the  result 
that  the  petitioner  has  been  losing  approximately 
Ten  Thousand  Dollars  ($10,000.00)  per  month. 

Second,  Due  to  lack  of  finances  with  which  to 
consolidate  its  bakeries,  petitioner  for  many  years 
has  been  operating  two  bakeries,  as  hereinabove 
alleged.  The  operation  of  two  bakeries  has  resulted 
in  additional  overhead  and  other  charges  being  du- 
plicated in  each  bakery,  which  when  combined  with 
the  reduced  margin  of  profit  occasioned  by  price 
cutting  competition  has  made  it  increasingly  diffi- 
cult for  petitioner  to  operate  its  bakeries  at  a  prof- 
it. The  consolidation  of  the  two  baking  plants  would 
result  in  a  very  material  saving  in  operating  ex- 
penses and  would  work  to  the  advantage  of  peti- 
tioner. 

Third,  the  strike  against  petitioner's  bakery  has 
resulted  in  widespread  picketing,  and  has  to  a  cer- 
tain extent  contributed  to  a  decreased  sale  of  pe- 
titioner's products  not  only  in  its  stores  but  also 
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on  the  routes  and  to  the  customers  served  by  peti- 
tioner's drivers  and  trucks. 

Fourth,  lack  of  working  capital  has  made  it  im- 
possible for  petitioner  to  effect  economies  in  its 
operations  necessary  to  lower  its  production  and 
handling  cost  in  order  to  meet  bread  wars  and 
price-cutting  campaigns  which  have  been  com- 
menced and  carried  on  from  time  to  time  in  the 
bakery  business.  The  reorganization  plan  which  will 
be  referred  to  later,  contemplates  obtaining  addi- 
tional capital  and  contemplates  that  certain  econo- 
mies in  manufacturing,  distribution  and  sales  opera- 
tion will  be  accomplished,  which  will  permit  peti- 
tioner once  more  to  operate  at  a  substantial  profit. 

The  debtor  has  recently  effected  and  is  now  af- 
fecting economies  in  its  operations  so  that  in  the 
future,  and  when  said  econo-  [7]  mies  have  been 
fully  worked  out,  the  business  can  be  operated  at 
a  substantial  profit.  If  petitioner's  stores  can  be 
disposed  of,  and  petitioner  can  be  relieved  of  all 
liability  for  the  operation  thereof,  it  will  be  en- 
abled to  commence  showing  a  substantial  profit  im- 
mediately, and  in  this  behalf  petitioner  states  that 
its  gross  sales  have  for  many  years  last  past  ex- 
ceeded Two  Million  Dollars  per  year,  and  that  at 
the  present  time  and  during  the  summer  months, 
when  petitioner's  business  has  reached  the  lowest 
ebb  in  its  history,  petitioner's  sales  are  still  being 
made  at  the  rate  of  One  Million  Seven  Hundred 
and  Fifty  Thousand  Dollars  per  year,  or  from 
Thirty-two  to  Thirty-five  Thousand  Dollars  per 
week. 
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VI. 

That  the  plant  and  business  of  your  petitioner  can 
be  operated  at  a  profit  commencing  not  later  than 
thirty  (30)  days  after  the  filing  of  this  petition, 
and  can  continue  to  operate  at  a  profit. 

VII. 

Petitioner  alleges  that  it  is  unable  to  pay  its 
debts  as  they  mature;  that  no  bankruptcy  proceed- 
ing, no  debtor  proceeding  and  no  proceeding  for 
the  appointment  of  a  receiver  or  a  trustee  is  pend- 
ing at  this  time  in  this  or  any  other  court.  That 
a  condensed  statement  of  assets  and  liabilities  as 
of  the  last  available  trial  balance,  to  wit:  June  30, 
1940,  is  attached  hereto  marked  Exhibit  "1",  and 
by  reference  is  incorporated  herein  as  a  part  of  this 
petition  as  fully  as  if  set  forth  at  length  herein. 

VIII. 

That  among  the  assets  of  the  debtor  are  unen- 
cumbered real  estate,  buildings,  equipment,  raw  ma- 
terials, finished  products  currently  on  hand  from 
day  to  day,  accounts  receivable,  and  cash.  Peti- 
tioner's financial  condition  as  of  the  date  of  the 
filing  of  this  petition  is  not  substantially  worse 
or  different  from  its  financial  condition  as  shown 
by  said  exhibit  numbered  "1",  with  the  exception 
that  its  cash  has  been  somewhat  reduced  and  its 
[8]  accounts  payable  have  increased;  as,  for  ex- 
ample, of  the  close  of  June,  1940,  petitioner  had  no 
unpaid  or  delinquent  rent  on  the  stores  operated 
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by  it,  whereas  as  of  the  close  of  business  July  31, 
1940,  petitioner's  unpaid  rental  obligations  to  its 
lessors  amount  to  Three  Thousand  Fifty-four  and 
56/100  Dollars  ($3,054.56),  more  or  less.  This  con- 
dition has  been  brought  about  first  by  a  continuing 
loss  in  operations,  and  second,  by  reason  of  the 
fact  that  many  of  petitioner's  creditors  holding  ac- 
counts receivable  have  insisted  upon  substantial 
payments  of  their  accounts  under  the  threat  of 
refusing  to  deliver  further  materials  to  petitioner 
unless  said  payments  were  made. 

Petitioner  is  under  obligation  to  The  White 
Motor  Company,  on  a  contract  for  the  purchase  of 
trucks,  to  pay  a  sum  slightly  in  excess  of  Two 
Thousand  Dollars  ($2000.00)  per  week.  Petitioner 
has  no  present  existing  delinquency  on  said  con- 
tract. 

IX. 

Your  petitioner  alleges  that  relief  cannot  be  ob- 
tained under  Chapter  XI  of  the  National  Bank- 
ruptcy Act  and  amendments  thereto,  and  herein 
shows  the  facts  why  such  adequate  relief  cannot 
be  obtained,  and  herein  shows  the  specific  facts 
constituting  the  necessity  and  need  for  relief  under 
the  provisions  of  Chapter  X  of  said  Act. 

First:  Your  petitioner  alleges  that  it  does  not 
have  at  the  present  time,  cash,  nor  can  it  raise  the 
cash,  to  continue  the  operation  of  the  business  and 
the  rehabilitation  of  the  business  of  the  debtor  and 
to  continue  purchasing  raw  materials  for  furnish- 
ing food  and  bakery  products  to  its  customers;  that 
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it  can  raise  no  funds  for  the  payment  of  a  cash 
dividend  at  this  time  to  its  creditors  by  which  it 
could  qualify  under  Chapter  XI. 

Second:  That  unless  the  debtor's  business  is  con- 
tinued without  interruption,  it  will  suffer  imme- 
diate and  irreparable  loss  which  could  never  be 
remedied  because  of  the  fact  that  it  is  required  to 
serve  its  customers  and  service  its  routes  and  op- 
erate its  stores  daily.  [9] 

Third:  That  yowv  petitioner  does  not  desire  to 
scale  down  its  debts  to  its  general  creditors,  but 
desires  only  an  opportunity  to  reorganize  its  busi- 
ness, to  eliminate  certain  losing  departments  of 
said  business  to  effect  certain  operating  economies, 
to  sell  real  estate,  and  to  obtain  additional  and  new 
working  capital,  all  as  a  part  and  as  a  preliminary 
operation  to  a  complete  reorganization,  for  the  pur- 
pose of  paying  or  providing  for  the  payment  of  all 
of  its  outstanding  obligations  to  its  unsecured  cred- 
itors, and  by  obtaining  an  extension  of  time  within 
which  to  pay  its  debts  in  full  without  diminution 
in  amount. 

X. 

Your  petitioner  is  unable  to  pay  its  debts  as  they 
mature,  and  desires  to  effect  a  reorganization  or 
extension  for  the  purpose  of  refinancing  in  order 
to  pay  off,  refund,  or  otherwise  liquidate  all  of  its 
debts  in  full,  to  retain  as  much  of  its  assets,  in- 
cluding tangibles  and  intangibles,  as  may  be  neces- 
sary to  the  continued  successful  operation  of  the 
business  as  well  as  to  retain  the  goodwill   of  its 
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customers.  That  the  debtor  has  elected  to,  and  does 
elect  to  take  the  benefits,  for  itself  and  for  its 
creditors,  of  the  provisions  of  Chapter  X  of  the 
Acts  of  Congress  relating  to  bankruptcy. 

XI. 

That  due  to  the  fact  that  it  requires  some  Fifty 
Thousand  Dollars  ($50,000.00)  per  month  for  ma- 
terials purchased  by  petitioner  with  which  to  op- 
crate  its  business,  and  by  reason  of  the  fact  that 
petitioner's  cash  is  depleted  to  a  point  where  it  has 
less  than  Two  Thousand  Dollars  ($2000.00)  as  of 
the  date  of  the  filing  of  this  petition,  your  peti- 
tioner represents  and  alleges  that  it  is  necessary 
that  this  Honorable  Court  immediately  upon  the 
appointment  of  a  receiver  or  receivers  or  a  trustee 
or  trustees,  authorize  such  receivers  or  trustees  to 
continue  the  operation  of  said  business,  and  to 
issue  certificates  of  indebtedness  for  cash,  property, 
or  other  consideration  to  be  approved  by  the  Court, 
upon  such  terms  [10]  and  conditions,  and  with  such 
security  and  priority  in  payment  over  existing  ob- 
ligations, secured  or  unsecured,  as  may  be  neces- 
sary from  time  to  time  in  the  continued  operation 
of  said  business,  and  as  in  the  particular  case  may 
be  equitable.  And,  in  this  behalf,  your  petitioner 
further  alleges  and  represents  that  petitioner  has 
on  hand  materials  sufficient  only  to  continue  in  the 
manufacture  and  production  of  its  bakery  products 
for  a  period  of  two  or  three  days,  and  that  unless 
immediate  relief  is  afforded  petitioner,  and  unless 
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the  receiver,  receivers,  or  trustees  appointed  or  to 
be  appointed  b}'  the  court  in  this  matter,  are  au- 
thorized to  borrow  money  and/or  to  obtain  credit 
and  to  issue  certificates  of  indebtedness,  for  the 
purchase  of  raw  materials,  petitioner's  business 
will  suffer  irreparable  injury  and  any  reorganiza- 
tion plan  which  might  be  submitted  will  become  im- 
possible to  consummate.  Petitioner  states  that  the 
drivers  of  its  retail  routes  work  on  a  percentage 
basis  and  are  entirely  dependent  for  their  liveli- 
hood upon  such  bakery  and  food  products  as  are 
supplied  to  them,  and  to  their  trucks  daily  by  peti- 
tioner. Any  interruption  of  petitioner's  business 
which  results  in  failure  on  the  part  of  petitioner  to 
supply  said  trucks  and  said  drivers  with  food  and 
bakery  products  will  result  in  the  unemployment 
of  said  drivers  and  of  severe  financial  hardship  to 
them  and  to  the  families  dependent  upon  them  for 
support. 

XII. 
Petitioner  further  states  that  negotiations  are  in 
progress  for  the  reorganization  of  petitioner's  busi- 
ness, but  said  negotiations  cannot  be  completed  and 
said  plan  cannot  be  submitted  to  the  Court  until 
petitioner's  business  has  first  been  reorganized  and 
the  business  placed  upon  a  basis  where  it  can  show 
earnings  from  month  to  month,  and  until  certain 
operations,  namely  the  operation  of  its  stores,  has 
been  eliminated  and  until  one  parcel  of  its  real 
estate  has  been  sold  and  its  two  baking  plants  have 
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been  consolidated  and  enabled  to  operate  under  one 
roof.  [11] 

XIII. 
Your  petitioner  states  that  its  indebtedness  ex- 
ceeds Two  Hundred  Fifty  Thousand  Dollars  ($250,- 
000.00).  Your  petitioner  believes,  and,  basing  its 
allegation  upon  such  belief,  therefore  alleges  that 
petitioner's  best  interests  will  be  served  by,  and  that 
the  many  complications  of  its  business  require,  the 
appointment  of  two  trustees — one  trustee  who  shall 
be  a  disinterested  person,  and  an  additional  trustee 
who  is  an  official  and  director  of  the  corporation 
and  is  familiar  with  the  details  of  petitioner's  busi- 
ness. Your  petitioner  further  states  and  alleges  that 
it  desires  to  and  does  hereby  request  that  this  Hon- 
orable court  appoint  S.  H.  Smith  as  the  first  trustee 
and  as  the  trustee  required  by  law  to  be  a  disin- 
terested person,  and  that  the  court  appoint  as  an 
additional  trustee,  R.  R.  Beamish,  who  is  now  and 
for  many  years  last  past  has  been  president  and  a 
director  of  petitioner;  and  in  this  behalf  petitioner 
represents  and  alleges  that  S.  H.  Smith  is  a  dis- 
interested person  and  is  qualified  for  many  reasons 
to  act  as  principal  trustee  of  the  affairs  of  peti- 
tioner in  the  above-entitled  matter.  Petitioner  fur- 
ther alleges  that  for  many  weeks  last  past  S.  H. 
Smith  has  been  studying  the  business  methods  and 
problems  of  petitioner,  and  is  now  thoroughly  famil- 
iar with  the  details  of  the  business  and  in  particular 
is  familiar  with  and  has  worked  out  definite  plans 
for  the   solution  of  its  financial  problems.    S.  IT. 
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Smith  has  had  many  years  experience  in  reorgan- 
izing and  assisting  in  reorganizing  and  refinancing 
many  corporations  engaged  in  many  different  lines 
of  business.  He  is  a  resident  of  the  City  of  Los 
Angeles,  County  of  Los  Angeles,  State  of  Cali- 
fornia. He  is  not  a  creditor  or  stockholder  of  the 
debtor.  He  is  not  now  and  never  has  been  an  under- 
writer of  any  of  the  outstanding  securities  of  the 
debtor  and  has  not  within  five  years  prior  to  the 
date  of  the  filing  of  the  within  petition  been  an  un- 
derwriter of  any  securities  of  the  debtor;  he  is  not 
now  and  has  not,  at  any  time  within  two  years  prior 
to  the  date  of  the  filing  of  said  petition,  been  a 
director  [12]  or  officer  or  employee  of  the  debtor 
or  of  any  such  underwriter;  the  said  S.  H.  Smith 
has  not  any  other  direct  or  indirect  relationship  to, 
connection  with,  or  interest  in  the  debtor  or  any 
such  underwriter,  and  has  not  for  any  reason  any 
interest  materially  adverse  to  the  interests  of  any 
class  of  creditors  or  stockholders;  S.  H.  Smith  is 
not  an  interested  person  as  defined  by  Section  588  of 
Chapter  X  of  the  National  Bankruptcy  Act. 

R.  R.  Beamish  is  personally  acquainted  with  all 
of  the  creditors  of  petitioner,  and  has  been  actively 
engaged  in  managing  all  of  the  business  affairs  of 
petitioner  for  many  years  last  past.  Petitioner  feels 
that  the  creditors  and  the  employees  of  petitioner 
will  feel  more  secure,  and  will  be  more  willing  to 
cooperate  in  the  many  problems  facing  the  reor 
ganization  of  petitioner,  if  R.  R.  Beamish  is  ap- 
pointed as  the  additional  or  second  trustee  to  assist 
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in  the  management  of  the  affairs  of  petitioner 
under  the  orders  and  supervision  of  this  Honorable 
Court. 

That  a  copy  of  a  resolution  adopted  by  the  Board 
of  Directors  of  Davis  Standard  Bread  Company, 
authorizing  the  filing  of  the  within  petition,  duly 
certified  by  its  Secretary,  is  attached  hereto  and 
marked  Exhibit  "2"  and  by  reference  incorporated 
as  a  part  of  this  petition  as  fully  as  if  set  forth 
herein  at  length. 

Wherefore,  your  petitioner  prays  that  this  Honor- 
able Court  makes  its  order  approving  this  petition 
as  properly  filed  in  good  faith  under  Chapter  X 
of  the  Acts  of  Congress  relating  to  Bankruptcy; 
that  the  Court  find  and  order  that  there  is  no  neces- 
sity for  the  appointment  of  a  receiver;  that  the 
Court  make  its  order  appointing  S.  H.  Smith  as  one 
trustee,  as  a  disinterested  person,  and  make  its  or- 
der appointing  R.  R.  Beamish  as  president,  and  as 
a  director  of  petitioner,  as  an  additional  trustee, 
both  of  said  trustees  to  be  appointed  with  authority 
to  operate  said  business  until  further  order  of  this 
Court;  that  the  Court  authorize  the  trustees,  upon 
such  notice  as  the  Court  may  prescribe,  or  upon 
Order  to  Show  Cause,  to  issue  certificates  of  indebt- 
edness for  cash,  [13]  property,  or  other  considera- 
tion from  time  to  time,  to  be  approved  by  the  Court, 
upon  such  terms  and  conditions,  and  with  such 
security  and  priority  in  payment  over  existing  obli- 
gations secured  or  unsecured,  as  in  this  particular 
case  may  be  equitable;  that  the  Court  shorten  the 
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time  of  the  notice  fixing  the  date  for  hearing  on  any 
order  which  it  may  desire  to  make  authorizing  the 
trustees  to  issue  said  certificates  of  indebtedness  for 
cash,  property,  or  other  consideration;  that  the 
Court  authorize  the  trustees,  upon  such  notice  as 
the  Court  may  from  time  to  time  prescribe  and 
upon  cause  shown,  to  lease  and/or  to  sell  any  prop- 
erty of  the  debtor  whether  real  or  personal,  upon 
such  terms  and  conditions  as  the  Court  may  ap- 
prove; that  the  Court  enjoin  or  stay,  until  final 
decree,  the  commencement  or  continuation  of  a  suit 
against  the  debtor  or  its  trustees  or  any  act  or  pro- 
ceeding to  enforce  a  lien  upon  the  property  of  the 
debtor;  and  for  all  such  other  and  further  relief 
as  to  the  Court  may  seem  proper  and  meet  in  the 
premises. 

(Seal)  DAVIS  STANDARD  BREAD 

COMPANY,  a  corporation 
By  CHARLES  BEAMISH 
Secretary 
Petitioner 
YOUNG  &  iKELLY 
By  E.  L.  SEARLE 
YOUNG  AND  KELLEY 
634  South  Spring  St. 
Los  Angeles,  California 
TRinity  2661 

Attorneys  for  Petitioner 
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United  States  of  America, 

Southern  District  of  the  State  of  California, 

County  of  Los  Angeles — ss. 

Charles  Beamish,  being  first  duly  sworn,  deposes 
and  says: 

That  he  is  the  Secretary  of  Davis  Standard  Bread 
Company,  a  corporation,  and  has  read  the  foregoing- 
petition  and  knows  the  contents  thereof,  and  that 
the  same  is  true  of  his  own  knowledge,  except  as  to 
the  matters  therein  stated  on  information  and  belief, 
and  as  to  such  matters  he  believes  it  to  be  true. 

That  as  Secretary  of  petitioner  corporation,  he  is 
authorized  to  make  and  verify  this  petition  by  the 
corporation  for  which  he  purports  to  act,  a  certified 
copy  of  the  resolution  authorizing  said  [14]  action 
being  attached  to  this  petition  and  referred  to  by 
affiant. 

(Seal)     CHARLES  BEAMISH 

Subscribed  and  sworn  to  before  me  this  5th  day 
of  August,  1940. 

(Seal)  E.  L.  SEARLE 

Notary  Public  in  and  for  the  County  of  Los  Angeles, 
State  of  California. 

[15] 
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United  States  of  America, 

Southern  District  of  the  State  of  California, 

County  of  Los  Angeles — ss. 

Charles  Beamish,  being  first  duly  sworn,  deposes 
and  says: 

That  he  is  the  Secretary  of  Davis  Standard  Bread 
Company,  a  corporation,  and  has  read  the  foregoing 
petition  and  knows  the  contents  thereof,  and  that 
the  same  is  true  of  his  own  knowledge,  except  as  to 
the  matters  therein  stated  on  information  and  belief, 
and  as  to  such  matters  he  believes  it  to  be  true. 

That  as  Secretary  of  petitioner  corporation,  he  is 
authorized  to  make  and  verify  this  petition  by  the 
corporation  for  which  he  purports  to  act,  a  certified 
copy  of  the  resolution  authorizing  said  [14]  action 
being  attached  to  this  petition  and  referred  to  by 
affiant. 

(Seal)     CHARLES  BEAMISH 

Subscribed  and  sworn  to  before  me  this  5th  day 
of  August,  1940. 

(Seal)  E.  L.  SEARLE 

Notary  Public  in  and  for  the  County  of  Los  Angeles, 
State  of  California. 

[15] 
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EXHIBIT  2 
RESOLUTION 

Be  it  resolved,  that  Davis  Standard  Bread  Com- 
pany, a  corporation,  for  the  benefit  of  its  creditors 
and  its  stockholders,  file  forthwith  a  petition  in  the 
United  States  District  Court,  for  the  Southern  Dis- 
trict of  California,  Central  Division,  asking  for 
relief  under  Chapter  X  of  the  Chandler  Act  of 
1938,  and  praying  said  Court  for  permission  to  re- 
habilitate itself,  either  by  reorganization  or  an 
extension  plan  later  to  be  formulated ; 

Be  it  further  resolved,  that  the  vice-president  or 
the  Secretary  of  this  corporation  be  and  is  hereby 
authorized  to  execute  said  petition,  and  other  papers 
necessary  for  the  institution  and  maintenance  of 
said  proceeding,  in  the  name  of  this  corporation. 


I,  Charles  Beamish,  Secretary  of  Davis  Standard 
Bread  Company,  a  corporation,  hereby  certify  that 
at  a  meeting  of  the  Board  of  Directors  of  said 
corporation  held  on  the  5th  day  of  August,  1940, 
at  which  there  were  present  a  quorum  necessary  to 
do  business,  the  foregoing  resolution  was  passed, 
adopted  and  spread  upon  the  minutes  of  the  corpo- 
ration, and  that  the  same  has  not,  as  of  this  date, 
been  revoked. 

(Seal)  CHARLES  BEAMISH 

Secretary  of  Davis  Standard  Bread 
Company,  a  corporation  [1.8] 

[Endorsed]:  Filed  Aug.  5,  1940,  1:25  P.M.  R.  S. 
Zimmerman,  Clerk.    By  L.  B.  Figg,  Deputy  Clerk. 
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[Title  of  District  Court  and  Cause.] 

ORDER  ADJUDGING  DEBTOR  BANKRUPT, 
DIRECTING  THAT  BANKRUPTCY  BE 
PROCEEDED  WITH,  REFERRING  SAID 
CAUSE  TO  A  REFEREE,  APPOINTING  A 
RECEIVER  AND  FIXING  TIME  AND 
PLACE  OF  HEARING  ON  TRUSTEES' 
ACCOUNTS  AND  REPORTS  AND  APPLI- 
CATIONS FOR  FEES 

The  above  entitled  matter  having  come  on  for 
hearing  before  the  undersigned  Judge  of  the  above 
named  Court  on  July  30th,  1941  after  several  con- 
tinuances, and  the  Trustees  appearing  in  person 
and  by  their  Attorneys,  Messrs.  William  E.  Wood- 
roof  and  Frank  C.  Weller  (Thomas  S.  Tobin  of 
counsel),  and  the  debtor  appearing  by  its  Attorney, 
Edwin  L.  Searle,  and  the  Creditors'  Committee  ap- 
pearing by  Rex  Hardy,  Lawrence  Kelley,  and  H.  P. 
Hibbard,  and  testimony  having  been  taken  and  it 
appearing  to  the  Court  that  all  attempts  at  the 
operation  of  the  business  of  the  debtor  have  been 
unsuccessful,  that  substantial  losses  have  been  sus- 
tained in  said  operations,  and  that  said  losses  will 
continue  in  the  event  of  further  operation,  and  it 
further  appearing  to  the  Court  that  the  Plan  of 
Reorganization  proposed  by  the  debtor  cannot  be 
successfully  consummated  and  that  no  other  Plan 
of  Reorganization  can  be  proposed,  and  that  for 
the  protection  of  creditors  and  other  parties  in  in- 
terest it  is  necessary  that  an  Order  of  Adjudication 
in  Bankruptcy  be  entered  and  that  bankruptcy  be 
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proceeded  with,  and  that  a  Trustee  be  elected  or 
appointed  pursuant  to  Section  44  of  the  Bankruptcy 
Act  to  supersede  the  Trustees  herein  appointed,  and 
[19]  it  further  appearing  to  the  Court  that  for  the 
protection  of  creditors  and  parties  in  interest  the 
operation  of  the  business  should  continue  until  such 
time  as  a  Trustee  can  be  elected  or  appointed  under 
Section  44  of  the  Bankruptcy  Act,  and  that  for  the 
purpose  of  such  operation  and  the  protection  of  the 
bankrupt  estate  a  Receiver  in  Bankruptcy  should  bo 
promptly  appointed  to  continue  the  operation  of 
said  business  pending  the  election  of  a  Trustee,  and 
the  Court  being  fully  advised  in  the  premises,  and 
there  appearing  to  be  no  objections  thereto; 

Now,  on  motion  of  Messrs.  Frank  C.  Weller  and 
William  E.  Woodroof,  Attorneys  for  the  Trustees, 
(Thomas  S.  Tobin  of  counsel)  ; 

It  is  ordered  that  the  Davis  Standard  Bread 
Company,  a  corporation,  be,  and  it  hereby  is,  ad- 
judged a  bankrupt  under  the  provisions  of  Section 
4,  Subdivision  A  of  the  Bankruptcy  Act  of  the 
United  States  of  1938,  and 

It  is  further  ordered  that  the  bankruptcy  of  said 
debtor  be  proceeded  with  pursuant  to  the  provisions 
of  said  Act. 

It  is  further  ordered  that  all  proceedings  in  bank- 
ruptcy be  referred  to  Benno  M.  Brink,  one  of  the 
Referees  in  Bankruptcy  for  this  District,  gener- 
ally, save  and  except  that  the  Judge  of  this  Court 
retains  jurisdiction  to  examine  and  settle  the  ac- 
counts  of  L.   Boteler  and   S.   H.   Smith,   Trustees 
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appointed  in  the  reorganization  proceedings  here- 
in, and  the  determination  and  allowance  of  fees  of 
such  Trustees  and  their  counsel. 

It  is  further  ordered  that  L.  Boteler  of  Los 
Angeles,  California  be,  and  he  hereby  is,  appointed 
Receiver  in  Bankruptcy  of  all  property  of  whatso- 
ever nature  and  wheresoever  located,  now  owned  by 
or  in  the  possession  of  said  debtor,  or  of  the  Trus- 
tees appointed  in  the  proceeding  in  reorganization 
herein,  with  the  authority  to  take  possession  of, 
hold,  preserve,  care  for,  inventory,  insure,  segre- 
gate and  remove  all  assets  of  the  debtor  until  the 
appointment  and  qualification  of  a  Trustee  herein, 
and  with  the  [20]  further  authority  to  collect  such 
accounts  receivable  as  are  due  to  said  estate;  and 
with  further  authority  to  conduct  the  business  and 
sell  the  same  as  a  going  concern  if  it  can  be  done 
with  benefit  to  said  estate;  and  said  Receiver  is 
authorized  to  do  all  and  any  such  acts,  and  to  take 
all  and  any  such  proceedings  as  may  enable  him 
to  forthwith  obtain  possession  of  all  and  any  such 
property,  and 

It  is  further  ordered  that  said  Receiver  be,  and  he 
hereby  is,  specifically  authorized,  should  necessity 
appear,  to  sell  any  of  the  assets  of  the  bankrupt 
estate  during  said  Receivership  subject  to  the  Order 
of  the  Referee  authorizing  such  sale,  or  sales. 

It  is  further  ordered  that  the  duties  and  compen- 
sation of  said  Receiver  are  hereby  specifically  ex- 
tended beyond  those  of  a  mere  custodian  within  the 
meaning  of  Section  48  of  the  Bankruptcy  Act,  to 
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embrace  the  conduct  of  the  business  and  the  mar- 
shalling' of  assets,  preparation  of  inventories,  col- 
lection, sale  and  disposition  of  accounts  and  notes 
receivable,  and  conduct  the  business  of  said  debtor 
as  hereinbefore  specifically  authorized ;  and 

It  is  further  ordered  that  all  persons,  firms,  and 
corporations,  including  said  bankrupt,  and  all  attor- 
neys, agents,  officers,  and  servants  of  said  bank- 
rupt, herewith  deliver  to  said  Receiver  all  property 
of  whatsoever  nature  and  wheresoever  located,  in- 
cluding merchandise,  accounts,  notes  and  bills  re- 
ceivable, drafts,  checks,  moneys,  securities,  and  all 
other  choses  in  action,  account  books,  records,  chat- 
tels, lands  and  buildings,  life  and  fire,  and  all  other 
insurance  policies  in  the  possession  of  them,  or  any 
of  them,  and  owned  by  said  bankrupt,  and  said 
bankrupt  is  ordered  to  forthwith  deliver  to  said 
Receiver  all  and  any  such  property  now  in  the 
possession  of  said  bankrupt ;  and 

It  is  further  ordered  that  all  persons,  firms,  and 
corporations,  including  all  creditors  of  said  bank- 
rupt and  representatives,  agents,  attorn eys,  and 
servants  of  all  such  creditors,  and  all  [21]  sheriffs, 
marshals,  and  other  officers  and  their  deputies,  rep- 
resentatives and  servants,  are  hereby  enjoined  and 
restrained  from  removing,  transferring,  disposing 
of,  or  selling,  or  attempting  to  in  any  way  remove, 
transfer,  or  dispose  of,  sell,  or  in  any  way  interfere 
with  any  property,  assets,  or  effects  in 
the  possession  of  said  bankrupt,  or  owned 
by      said      bankrupt,      whether      in      possession 
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of  any  officers,  agents,  attorneys,  or  rep- 
resentatives of  said  bankrupt,  or  otherwise,  and  all 
of  said  persons  are  further  enjoined  from  exe- 
cuting or  issuing,  or  causing  the  execution  or  issu- 
ance or  suing  out  of  any  Court,  any  writ,  process, 
summons,  attachment,  replevin,  or  any  other  pro- 
ceeding for  the  purpose  of  impounding  or  taking 
possession  of  or  interference  with  any  property 
owned  by  or  in  the  possession  of  said  bankrupt,  or 
owned  by  said  bankrupt  whether  in  possession  of 
any  agents,  servants,  or  attorneys  for  said  bank- 
rupt, or  otherwise,  and 

It  is  further  ordered  that  said  Receiver  is  author- 
ized and  directed,  as  provided  under  the  Postal 
Laws  and  Regulations  of  the  United  States,  to  re- 
ceive all  mail  matter  addressed  to  the  above  named 
bankrupt,  and 

It  is  further  ordered  that  before  entering  upon 
his  duties  the  Receiver  shall  furnish  a  bond,  condi- 
tioned for  the  faithful  performance  of  his  duties, 
with  a  good  and  sufficient  surety,  or  sureties,  in  the 
sum  of  $50,000.00. 

It  is  further  ordered  that  L.  Boteler  and  S.  H. 
Smith,  Trustees  under  the  reorganization  proceed- 
ings herein,  shall  close  their  books  of  account  as  of 
midnight  of  the  day  that  the  Receiver  herein  shall 
qualify,  and  shall  thereupon  deliver  the  assets  of 
said  business  to  the  said  Receiver,  and  shall  there- 
upon prepare  and  file  herein  their  final  account  and 
report. 

It  is  further  ordered  that  Frank  C.  Weller  and 
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William  E.  Woodroof,  Attorneys  for  the  Trustees 
in  the  reorganization  proceedings  herein,  shall  pre- 
pare and  file  herein  their  final  petition  for  [22]  Ices 
herein. 

It  is  further  ordered  that  a  hearing  will  be  had 
before  the  above  entitled  Court  on  September  15, 
1941  in  Court  Room  No.  6  Federal  Building,  Temple 
and  Spring  Streets,  Los  Angeles,  California,  before 
Honorable  Ben  Harrison,  at  10  o'clock  A.  M.,  or  as 
soon  thereafter  as  the  matter  may  be  heard,  to 
consider  the  current  account  and  report  and  the 
final  account  and  report  of  S.  H.  Smith  and 
L.  Boteler,  Trustees  in  the  reorganization  proceed- 
ings herein,  and  the  applications  for  fees,  if  any, 
on  behalf  of  counsel,  and 

It  is  further  ordered  that  the  Referee  in  pre- 
paring the  Notice  for  the  first  meeting  of  creditors 
to  be  held  before  him,  shall  include  in  said  Notice 
the  time,  place  and  purpose  of  the  hearing  before 
the  undersigned  District  Judge  in  said  connection, 
and  shall  send  said  Notices  to  the  persons  desig- 
nated under  the  provisions  of  Chapter  X. 

Done  at  Los  Angeles,  in  the  Southern  District  of 
California,  this  30th  day  of  July,  1941. 

BEN  HARRISON 

Judge  of  the  United  Stales 
District  Court 

[Endorsed]:  Filed  3:26  P.M.,  July  30,  1941.  R.  S. 
Zimmerman,  Clerk.  By  M.  M.  Karcher,  Deputy 
Clerk.  [23] 
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[Title  of  District  Court  and  Cause.] 

ORDER  APPROVING  APPOINTMENT 
OF  TRUSTEE 

At  Los  Angeles,  in  said  district,  on  the  14th  day 
of  August,  1941. 

L.  Boteler  of  Los  Angeles,  having  been  appointed 
trustee  of  the  estate  of  the  above  named  bankrupt 
by  the  creditors  of  said  bankrupt,  as  provided  in 
the  Act  of  Congress  relating  to  bankruptcy, 

It  is  ordered  that  the  appointment  of  said 
L.  Boteler  as  trustee  be,  and  it  hereby  is,  approved, 
and  the  amount  of  his  bond  is  fixed  at  Fifty  thou- 
sand dollars,  provided,  that  if  at  any  time  the  value 
of  the  property  of  the  said  estate,  in  the  possession 
of  or  under  the  control  of  the  said  Trustee,  shall 
exceed  the  amount  of  the  said  bond,  the  said  Trus- 
tee shall  forthwith  file  a  petition  herein  setting 
forth  the  facts  and  praying  for  an  order  directing 
him  to  file  an  additional  bond  in  such  amount  as 
may  be  proper. 

It  is  further  ordered  that  all  claims  filed  at  or 
before  the  first  meeting  of  creditors  in  this  matter 
be  and  they  are  hereby  allowed,  unless  otherwise 
noted  on  said  claims. 

ERNEST  R.  UTLEY 

Referee  in  Bankruptcy 
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United  States  of  America, 
Southern  District  of  California, 
Central  Division — ss. 

I  do  hereby  certify  that  the  within  instrument  is 
a  true  and  correct  copy  of  the  original  thereof  as 
the  same  appears  of  record  in  my  office. 

In  witness  whereof,  I  hereunto  set  my  hand  this 
27th  day  of  January,  1942. 

BENNO  M.  BRINK 
Referee  in  Bankruptcy 

S 

[Endorsed]:  Filed  Jan.  29,  1942.  R.  S.  Zimmer- 
man, Clerk.  [24] 


[Title  of  District  Court  and  Cause.] 

TRUSTEE'S  PETITION  FOR 
RESTRAINING  ORDER 

Honorable  Benno  M.  Brink,  Referee  in  Bankruptcy: 

Comes  now  your  petitioner,  L.  Boteler,  and  re- 
spectfully shows  the  Referee : 

I. 

That  he  is  the  duly  elected,  qualified  and  acting 
trustee  in  bankruptcy  herein. 

II. 

That  your  petitioner,  as  trustee  and  receiver, 
made  several  unsuccessful  efforts  to  dispose  of  the 
assets  of  this  bankrupt  corporation  by  asking  for 
bids  on  same  from  various  parties  whom  your  peti- 
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tioner  believed  would  be  interested  in  purchasing 
the  plant  of  the  bankrupt  as  a  going  concern;  that 
your  petitioner  was  unable  to  obtain  satisfactory 
bids  for  said  plant  as  a  going  concern,  and  has  now 
been  obliged,  in  the  fulfillment  of  his  duties  as  pre- 
scribed by  Section  47-a,  Subdv.  (1)  of  the  National 
Bankruptcy  Act,  to  reduce  the  property  of  the 
bankrupt  estate  to  money  by  means  of  a  piecemeal 
sale  which  will  involve  the  junking  of  the  plant 
and  the  sale  of  the  property  in  piecemeal  to  various 
and  sundry  persons.  [25] 

III. 

That  the  sales  which  your  petitioner  proposes  to 
carry  out  are  sales  of  a  purely  liquidating  nature. 
That  your  petitioner  is  informed  that  it  is  the  in- 
tention of  the  State  Board  of  Equalization  of  the 
State  of  California  to  require  your  petitioner  to 
obtain  a  Retail  Sales  Tax  Permit  for  the  conduct 
of  said  sales  and  to  collect  a  State  retail  sales  tax 
from  the  purchasers  on  all  the  property  sold  by 
your  petitioner  under  the  mandatory  provisions  of 
the  National  Bankruptcy  Act,  or  to  hold  your  peti- 
tioner liable  therefor. 

IV. 

That  the  collection  of  sales  tax  in  a  purely  liqui- 
dating sale  under  the  Bankruptcy  Act  of  the  United 
States  from  the  purchasers  thereof  would  result  in 
the  impeding  of  the  liquidation  of  this  estate  by 
compelling  the   purchasers   to   pay  three   per   cent 
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(3%)  more  than  the  purchase  price  offered  for  the 
assets.  That  your  petitioner  fears  that  if  he  does 
not  comply  with  the  demands  of  the  State  Board 
of  Equalization  of  the  State  of  California  and  does 
not  take  out  a  California  Retail  Sales  Tax  Permit, 
and  does  not  collect  said  State  retail  sales  tax,  that 
it  may  result  in  his  being  surcharged  on  his  bond 
for  failure  so  to  do. 

That  your  petitioner  does  not  believe  that  the 
State  of  California  has  a  right  to  collect  a  State 
sales  tax  on  property  being  liquidated  in  the  United 
States  District  Court  in  bankruptcy  where  the  busi- 
ness is  not  being  conducted  at  retail,  and  believes 
that  the  State  Board  of  Equalization  of  the  State 
of  California  should  be  restrained  from  attempting 
to  collect  such  sales  tax.  [26] 

Wherefore,  your  petitioner  prays  that  an  Order 
issue  requiring  the  State  Board  of  Equalization  of 
the  State  of  California  to  show  cause,  if  any  there 
be,  why  a  restraining  order  should  not  be  made  and 
entered  restraining  said  Board  from  attempting  to 
compel  your  petitioner,  as  trustee  in  bankruptcy, 
to  take  out  a  Sales  Tax  Permit  and  collecting  a 
three  per  cent  (3%  )  State  retail  sales  tax  for  the 
State  of  California  from  purchasers  of  assets  of  this 
bankrupt  estate  in  the  liquidating  thereof,  and  re- 
quiring said  Board  to  establish  before  this  Court 
its  right,  if  any  there  be,  to  require  the  purchase  of 
such  Permit  or  to  collect  such  lax,  and  that  the  tins- 
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tee  be  given  such  other  and  further  relief  as  the 
court  may  deem  just  and  equitable  in  the  premises. 

L.  BOTELER 

Trustee  in  Bankruptcy 

WILLIAM  E.  WOODROOF  & 
FRANK  C.  WELLER 
By  FRANK  C.  WELLER 

Attorneys  for  Trustee 

United  States  of  America, 
Southern  District  of  California, 
Central  Division, 
County  of  Los  Angeles — ss. 

L.  Boteler,  being  by  me  first  duly  sworn,  deposes 
and  says:  that  he  is  the  Trustee  and  Petitioner  in 
the  above  entitled  action ;  that  he  has  heard  read  the 
foregoing  Petition  of  Trustee  for  Restraining  Or- 
der and  knows  the  contents  thereof;  and  that  the 
same  is  true  of  his  own  knowledge,  except  as  to  the 
matters  which  are  therein  stated  upon  his  informa- 
tion or  belief,  and  as  to  those  matters  that  he  be- 
lieves it  to  be  true. 

L.  BOTELER 

Subscribed  and  sworn  to  before  me  this  27th  day 
of  August,  1941. 

(Seal)  R,  M.  McLEOD 

Notary  Public  in  and  for  the  County  of  Los  Angeles, 
State  of  California. 

[Endorsed]:  Filed  Aug.  28,  1941.  Benno  M. 
Brink,  Referee.  Filed  Oct.  9,  1941.  R.  S.  Zimmer- 
man, Clerk.  [27] 
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[Title  of  District  Court  and  Cause.] 

ORDER   TO   SHOW   CAUSE 

Upon  reading-  and  filing  the  verified  petition  of 
L.  Boteler,  Trustee  in  Bankruptcy  herein,  and  good 
cause  therefor  appearing, 

Now  on  motion  of  William  E.  Woodroof  and 
Frank  C.  Weller,  Attorneys  for  the  trustee,  it  is 

Ordered  that  the  State  Board  of  Equalization  of 
the  State  of  California  show  cause  before  the  un- 
dersigned Referee  in  Bankruptcy  at  his  Court 
Room  in  the  United  States  Post  Office  and  Court 
House,  Los  Angeles,  California,  on  the  10th  day  of 
September,  1941,  at  the  hour  of  2  o'clock,  p.m.,  on 
said  date,  or  as  soon  thereafter  as  counsel  can  be 
heard,  why  said  State  Board  of  Equalization  of  the 
State  of  California  should  not  be  restrained  from 
attempting  to  compel  the  trustee  in  bankruptcy 
herein  to  take  out  a  Sales  Tax  Permit  and  collect- 
ing a  three  per  cent  (.93%)  State  retail  sales  tax 
for  the  State  of  California  from  purchasers  of  the 
assets  of  this  bankrupt  estate,  and  why  said  State 
Board  of  Equalization  of  the  State  of  California 
should  not  establish  before  this  court  its  right  to 
require  the  purchase  of  such  Permit  or  to  collect 
such  tax,  and  further,  why  the  trustee  should  not 
be  given  such  other  and  further  relief  as  the  court 
may  deem  just  and  equitable  in  the  premises.  [28] 
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Done  at   Los  Angeles,  in  the  Southern  District  of 
California,  this  28  day  of  August,  1941. 
BENNO  M.  BRINK 

Referee  in  Bankruptcy 

[Endorsed]:   Filed  Oct.  9,   1941.  R,   S.  Zimmer- 
man, Clerk.  [29] 


[Title  of  District  Court  and  Cause.] 

RESTRAINING  ORDER  AGAINST  THE 
STATE  BOARD  OF  EQUALIZATION 

The  petition  of  the  trustee  for  a  restraining  order 
coming  on  for  hearing  before  the  undersigned  Ref- 
eree in  Bankruptcy  at  his  Court  Room  in  the 
United  States  Post  Office  and  Court  House  on  the 
15th  day  of  September,  1941,  at  the  hour  of  2 
o'clock,  P.M.,  on  said  date,  the  trustee  appearing 
by  his  Attorneys  Messrs.  Frank  C.  Weller  and 
William  E.  Woodroof  (Thomas  S.  Tobin  of  coun- 
sel), and  the  State  Board  of  Equalization  appear- 
ing by  Earl  Warren,  Attorney  General  of  Cali- 
fornia, Alberta  Belford,  Deputy,  and  a  Stipula- 
tion as  to  the  facts  having  been  entered  into,  and 
the  Referee  being  fully  advised  in  the  premises, 

Finds  that  the  Trustee,  L.  Boteler,  beginning  with 
the  second  day  of  his  tenure  of  office  as  trustee,  has 
been  liquidating  the  assets  of  the  bankrupt;  that 
he  has  collected,  paid,  or  assumed  responsibility  for 
sales  tax  on  all  items  of  merchandise  sold  by  him 
at  retail;  that  he  is  now  selling  and  disposing  of 
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equipment  and  assets  belonging-  to  the  bankrupt 
estate  to  purchasers  at  private  sale  for  the  purpose 
of  liquidation,  and  is  not  operating'  the  business 
of  the  bankrupt  and  is  not  selling  such  material 
and  equipment  as  remains  in  his  possession,  at  re- 
tail, but  is  converting  the  same  into  [30]  cash 
under  the  provisions  of  Section  47  of  the  Bank- 
ruptcy Act,  and  is  not  required  to  procure  a  license 
from  the  State  Board  of  Equalization  to  do  so,  nor 
to  collect,  nor  to  be  responsible  for  sales  tax  on  such 
sales,  and  that  said  sales  are  being  made  pursuant 
to  the  provisions  of  the  Bankruptcy  Act  of  the 
United  States  and  to  the  orders  of  this  Court,  and 
that  the  State  Board  of  Equalization  of  the  State 
of  California  seeks  to  collect  sales  tax  from  said 
trustee, 

Now  on  motion  of  Messrs.  Frank  C.  Weller  and 
William  E.  Woodroof,  Attorneys  for  the  trustee 
(Thomas  S.  Tobin  of  counsel),  it  is 

Ordered  that  the  prayer  of  the  trustee's  petition 
be,  and  it  hereby  is  granted,  and  the  State  Board 
of  Equalization  of  the  State  of  California  is  hereby 
restrained  and  enjoined  from  attempting  to  compel 
the  trustee  in  bankruptcy  herein,  L.  Boteler,  to 
take  out  a  sales  tax  permit  or  to  collect  a  three  per 
cent  State  retail  sales  tax  for  the  State  of  Cali- 
fornia from  purchasers  of  the  assets  of  this  bank- 
rupt estate  in  sales  made  by  the  trustee  in  the  liqui- 
dation of  this  bankrupt  estate  and  not  made  in  the 
operation  of  the  bankrupt's  former  business. 

It   is   further   ordered   that    the    trustee   be    not 
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required  to  collect  or  pay  sales  tax  on  any  items 
of  the  bankrupt  estate  sold  to  purchasers  in  con- 
nection with  the  liquidation  thereof,  except  such 
dales  as  have  been  made  in  the  usual  course  of  retail 
business  and  in  the  actual  operation  thereof. 

Done  at  Los  Angeles,  in  the  Southern  District 
of  California  this  19th  day  of  September,  1941. 
BENNO  M.  BRINK 

Referee  in  Bankruptcy. 

Approved  as  to  form  under  Rule  8. 
EARL  WARREN, 
Attorney  Gen. 
By  ALBERTA  BELFORD, 

Attorneys  for  State  Board  of 
Equalization 

[Endorsed]:  Filed  Oct.  9,  1941.  R.   S.  Zimmer- 
man, Clerk.  [31] 


[Title  of  District  Court  and  Cause.] 

PETITION  FOR  REVIEW 

To   the   Honorable   Beimo   M.    Brink,   Referee   in 
Bankruptcy : 

The  petitioner,  State  Board  of  Equalization,  re- 
spectfully shows: 

I. 

That  the  Honorable  J.  J.  Campbell  is  the  duly 
qualified  and  acting  Administrator  of  District  No. 
1,  Sales  Tax  Division,  State  Board  of  Equalization, 
and  as  such  Administrator  he  makes  and  files  this 
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Petition  for  Review  for  and  on  behalf  of  said  State 
Board  of  Equalization. 

II. 

That  said  State  Board  of  Equalization  has  here- 
tofore filed  in  this  action  its  claim  for  sales  taxes 
due  the  State  of  California;  that  thereafter  L.  Bo- 
teler as  Trustee  in  Bankruptcy  procured  from  the 
Bankruptcy  Court  an  order  to  show  cause  directed 
to  the  State  Board  of  Equalization  of  the  State  of 
California  ordering  them  to  appear  and  show  cause, 
if  any  they  have,  why  they  should  not  be  enjoined 
from  attempting'  to  enforce  the  provisions  of  the 
California  Sales  Tax  Act  against  said  Trustee  in 
Bankruptcy;  that  a  copy  of  said  order  to  show 
cause  is  attached  to  and  made  a  part  hereof  as 
though  specifically  set  forth  herein  and  marked  Ex- 
hibit "A";  that  [32]  at  the  said  time  and  place 
designated  in  said  order  to  show  cause  the  said 
State  Board  of  Equalization  appeared  and  re- 
sponded to  said  order. 

III. 

That  upon  said  hearing  the  Referee  in  Bank- 
ruptcy issued  against  the  State  Board  of  Equali- 
zation its  permanent  injunction  enjoining  the  State 
Board  of  Equalization  from  enforcing  or  attempt- 
ing to  enforce  the  provisions  of  the  California  Re- 
tail Sales  Tax  Act  against  the  Trustee  in  Bank- 
ruptcy of  Davis  Standard  Bread  Company,  a  cor- 
poration, Bankrupt;  that  a  copy  of  said  permanent 
injunction  is  attached  to  and  made  a  part  hereof  as 
though  specifically  set  forth  herein  and  marked 
Exhibit  "B". 
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ASSIGNMENTS  OF  ERROR 

The  court  erred  in  issuing  the  said  permanent 
injunction  for  the  following  reasons: 

1.  That  said  Trustee  in  Bankruptcy,  L.  Boteler, 
was  selling  on  behalf  of  the  bankrupt,  Davis  Stand- 
ard Bread  Company,  a  corporation,  machinery  and 
equipment  at  retail  within  the  contemplation  of  the 
California  Retail  Sales  Tax  Act. 

2.  That  an  injunction  against  the  State  Board 
of  Equalization  will  not  lie  for  the  reason  that  the 
said  Trustee  in  Bankruptcy  has  under  the  Cali- 
fornia Retail  Sales  Tax  Act  an  adequate  remedy  at 
law  by  paying  the  tax  and  suing  to  recover. 

Wherefore,  your  petitioner  prays  that  said  or- 
der of  the  Referee  in  Bankruptcy  be  reviewed  and 
reversed,  and  that  said  Referee  be  instructed  to 
modify  his  order  allowing  permanent  injunction 
and  to  review  said  permanent  injunction  and  [33] 
to  overrule  any  objection  to  said  claim  of  the 
State  Board  of  Equalization  and  to  allow  said  claim 
in  full,  and  for  such  other  and  further  relief  as  to 
the  court  may  seem  meet  and  proper. 

Dated  this  18  day  of  September,  1941. 
J.  J.  CAMPBELL 

Petitioner. 
EARL  WARREN, 

Attorney  General  of  the  State 
of  California, 
By  ALBERTA  BELFORD 

Deputy  Attorney  General, 
Attorneys  for  Petitioner. 
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State  of  California, 
County  of  Los  Angeles — ss. 

J.  J.  Campbell,  being  by  me  first  duly  sworn,  de- 
poses and  says: 

That  he  is  District  Tax  Administrator  of  the 
State  Board  of  Equalization  of  the  State  of  Cali- 
fornia, District  No.  1 ;  that  he  has  read  the  fore- 
going Petition  for  Review  and  knows  the  contents 
thereof;  that  the  same  is  true  of  his  own  knowledge, 
except  as  to  the  matters  which  are  therein  stated 
upon  his  information  or  belief  and  as  to  those  mat- 
ters he  believes  it  to  be  true. 

J.  J.  CAMPBELL 

Subscribed  and  sworn  to  before  me  this  18  day 
of  September,  1941. 

(Seal)  BETH  RICE 

Notary  Public  in  and  for  said  County  and  State. 

My  Commission  Expires  June  21,  1942. 

Exhibit  "A" — see  Order  to  Show  Cause,  page  35. 

Exhibit  "B" — see  Restraining  Order,  page  36. 

[Endorsed]:  Filed  Sep.  23,  1941,  Benno  M. 
Brink,  Referee.  Filed  Oct.  9,  1941,  R.  S.  Zimmer- 
man, Clerk.  [35] 
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[Title  of  District  Court  and  Cause.] 

REFEREE'S  CERTIFICATE  ON  PETITION 
FOR  REVIEW  BY  STATE  BOARD  OF 
EQUALIZATION. 

To  the  Honorable  Benjamin  Harrison,  Judge  of  the 
Above  Entitled  Court: 

I,  Benno  M.  Brink,  one  of  the  Referees  in  Bank- 
ruptcy of  this  Court,  before  whom  the  above  enti- 
tled matter  is  pending,  do  certify  to  the  following: 

The  State  Board  of  Equalization  of  the  State  of 
California  has  filed  its  petition  for  review  from  an 
order  made  by  your  referee  in  this  matter  on  Sep- 
tember 19,  1941,  in  which  he  restrained  and  en- 
joined the  said  Board  from  attempting  to  compel 
the  trustee  herein,  L.  Boteler,  to  take  out  a  sales 
tax  permit  or  to  collect  a  retail  sales  tax  for  the 
State  of  California  from  purchasers  of  the  assets 
of  this  bankrupt  estate,  on  sales  made  by  the  said 
trustee  in  the  liquidation  of  this  estate  and  not  in 
the  operation  of  the  bankrupt's  former  business. 
Said  order  further  decreed  that  the  said  trustee  is 
not  required  to  collect  or  pay  sales  tax  on  any  items 
of  this  estate  sold  to  purchasers  in  connection  with 
the  liquidation  thereof,  as  distinguished  from  sales 
which  were  made  by  this  estate  in  the  actual  opera- 
tion of  the  bankrupt's  business. 

The  Proceedings 

On  August  28,  1941,  the  trustee  filed  his  petition 
[36]  herein  for  an  order  to  show  cause  (1)  requir- 
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ing  the  State  Board  of  Equalization  of  the  State  of 
California  to  show  cause  why  an  order  should  not 
be  made  restraining  said  Board  from  attempting  to 
compel  the  said  trustee  to  take  out  a  sales  tax  per- 
mit or  to  collect  a  retail  sales  tax  for  the  State  of 
California  from  purchasers  of  assets  of  this  estate 
in  the  liquidation  thereof,  and  (2)  requiring  said 
Board  to  establish  before  this  Court  its  right  to 
require  the  said  trustee  to  take  out  such  permit  or 
to  collect  such  taxes. 

An  order  to  show  cause  was  duly  issued  on  said 
petition  on  August  28,  1941,  and  the  same,  after 
being  once  continued,  came  on  for  hearing  before 
your  referee  on  September  15,  1941,  at  2:00  P.  M., 
the  trustee  appearing  by  his  counsel,  William  E. 
Woodruff  and  Frank  C.  Weller  (Thomas  S.  Tobin 
appearing  of  counsel),  and  the  State  Board  of 
Equalization  appearing  by  its  counsel,  Hon.  Earl 
Warren,  Attorney  General  of  the  State  of  Cali- 
fornia, (Alberta  Belford,  Deputy  Attorney  General, 
appearing  of  counsel).  The  case  was  duly  pre- 
sented and  thereafter,  on  September  19,  1941,  your 
referee  made  the  order  which  is  here  complaind  of. 

The  Questions  Presented 

The  petition  for  review  in  this  case  presents  these 
two  questions: 

1.  Is  the  trustee  in  this  matter  subject  to 
the  provisions  of  the  California  Retail  Sales 
Tax  Act,  so  far  as  the  liquidation  of  the  assets 
of  this  estate  is  concerned  ? 
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2.  Does  the  trustee  in  this  case  have  an 
adequate  remedy  at  law,  in  the  situation  here 
presented,  by  paying  the  tax  here  in  question 
and  then  [37]  suing  to  recover  the  same,  and, 
if  so,  does  this  Court,  nevertheless,  have  author- 
ity to  enjoin  the  State  Board  of  Equalization 
from  attempting  to  compel  the  said  trustee  to 
take  out  a  sales  tax  permit  or  to  collect  the 
sales  tax  here  involved? 

The  Evidence 

The  undisputed  facts  are  that  this  proceeding 
began  under  Chapter  X  of  the  Bankruptcy  Act; 
that  for  a  time  the  business  of  the  bankrupt  was 
operated  by  Chapter  X  trustees,  of  whom  L.  Bote- 
ler,  the  present  trustee,  was  one;  that  thereafter 
an  order  of  adjudication  was  entered  and  that  there- 
upon Mr.  Boteler  was  appointed  as  receiver  in 
bankruptcy;  that  for  a  brief  period  he  operated 
the  business  of  the  bankrupt  as  such  receiver;  that 
thereafter  he  was  appointed  trustee  in  bankruptcy 
and  that  he  is  now  serving  as  such  trustee;  that  he 
is  not  operating  the  bankrupt's  business;  that  the 
assets  of  this  estate  include  the  furniture,  fixtures, 
equipment  and  other  miscellaneous  items  of  the 
wholesale  and  retail  bakery  business  formerly  ope- 
rated by  the  bankrupt;  that  the  trustee  offered  the 
same  for  sale  at  public  sale  in  the  referee's  Court, 
but  that  no  satisfactory  bid  was  received  therefor, 
and  that  he  was  thereupon  authorized  by  the  Court  to 
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sell  the  same  at  private  sale,  either  in  one  lot  or 
piece  by  piece,  whichever  way  might  appear  to  be 
most  advantageous  to  this  estate;  that  pursuant  to 
said  order  the  trustee  has  sold  a  number  of  items 
to  various  and  sundry  persons  and  that  he  expects 
to  liquidate  the  balance  of  the  items  hereinbefore 
mentioned  in  the  same  manner;  that  the  State 
Board  of  Equalization  has  [38]  demanded  that  the 
trustee  take  out  a  retail  sales  tax  permit  and  that 
he  collect  and  remit  the  sales  tax  prescribed  by  the 
California  Retail  Sales  Tax  Act  on  sales  made  by 
him  of  the  aforesaid  items;  that  the  trustee  is  of 
the  opinion  that  in  the  liquidation  of  the  assets  of 
this  estate  he  is  not  subject  to  the  provisions  of  the 
said  Act,  but  that  he  fears  that  if  he  does  not  collect 
the  tax  prescribed  thereby,  and  it  is  later  deter- 
mined that  he  should  have  done  so,  that  he  might  be 
surcharged  for  his  failure  so  to  do. 

Findings,  Conclusions  and  Order  of  the  Referee 
Your  referee  found  the  facts  to  be  as  hereinabove 
set  forth  and  he  concluded  therefrom  that  while  this 
estate  is  liable  for  the  payment  of  sales  taxes  on 
sales  made  in  the  operation  of  the  bankrupt's  busi- 
ness, that  the  trustee  in  this  case,  in  the  liquidation 
of  the  assets  of  this  estate,  is  not  subject  to  the 
provisions  of  the  California  Retail  Sales  Tax  Act 
and  that  he  is  not  required  to  take  out  a  retail  sales 
tax  permit  or  to  collect  or  pay  the  retail  sales  tax 
prescribed  by  the  said  Act.  Your  referee  further 
concluded  that  this  Court  has  exclusive  jurisdiction 
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to  determine  the  liability  of  this  estate,  or  its  trus- 
tee, for  the  payment  of  taxes  and  that,  therefore,  it 
should  not  require  the  trustee,  in  liquidating  the 
assets  of  this  estate,  to  collect  and  remit  the  sales 
tax  prescribed  by  the  aforesaid  Act  and  then  sue 
in  the  State  Court  to  recover  the  same.  Your  ref- 
eree concluded  that  such  a  course,  even  if  this  Court 
should  authorize  it,  might  result  in  hopeless  con- 
fusion and  might  unreasonably  delay  the  adminis- 
tration of  this  estate,  for  the  reason  that,  if  the 
trustee  collected  sales  taxes  from  those  to  whom  he 
sold  the  assets  of  [39]  this  estate  and  it  was  then  de- 
termined that  he  was  not  liable  for  such  taxes,  he 
would,  under  California  law,  be  obliged  to  refund 
the  same  to  those  from  whom  the  taxes  had  been 
collected.  Your  referee,  therefore,  concluded  that 
the  trustee's  petition  for  a  restraining  order  should 
be  granted  and  he  thereupon  made  the  order  from 
which  this  review  is  taken. 

Papers  Submitted 

I  hand  up  for  the  information  of  the  Court  the 
following  papers : 

1.  Trustee's  petition  for  restraining  order, 
filed  August  28,  1941. 

2.  Order  to  show  cause  dated  August  28, 
1941. 

3.  Restraining  order  against  the  State 
Board  of  Equalization,  dated  September  19, 
1941. 
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4.     Petition  for  review,  filed  September  23, 
1941. 

Respectfully  Submitted  this  9th  day  of  October, 
1941. 

BENNO  M.  BRINK 

Referee  in  Bankruptcy 

[Endorsed] :  Filed  Oct,  9, 1941.  [40] 


[Title  of  District  Court  and  Cause.] 

MEMORANDUM  OPINION  ON  REVIEW  OF 
REFEREE'S  ORDER  OF  SEPTEMBER  19, 
1941. 

The  petition  for  review  presents  three  questions: 

1.  Is  the  trustee  in  bankruptcy  required  to  pro- 
cure a  permit  from  the  State  Board  of  Equaliza- 
tion before  he  can  sell  assets  of  a  bankrupt  estate 
to  purchasers  for  use  or  consumption  ? 

2.  Is  such  trustee  liable  for  a  sales  tax  on  all 
such  personal  property  so  sold? 

3.  Has  the  referee  power  to  enjoin  a  state  officer 
in  the  enforcement  of  a  state  statute  ? 

Heretofore  Judge  McCormick  of  this  court  in  the 
matter  of  California  Pea  Products,  Inc.,  a  corpo- 
ration, Bankruptcy  file  No.  32615-C,  in  a  well  con- 
sidered opinion  answered  the  first  two  questions  in 
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the  negative  and  the  third  question  in  the  affirma- 
tive. I  concur  in  his  conclusions,  consequently, 
there  is  no  occasion  for  me  to  cover  the  same 
ground  covered  by  him. 

However,  I  feel  certain  features  of  his  opinion 
should  be  amplified. 

The  sales  tax  is  imposed  upon  retailers  for  the 
privilege  of  selling  tangible  personal  property  at 
retail.  It  is  therefore  a  tax  for  the  privilege  of 
selling  and  while  the  act  contemplates  the  tax  shall 
be  passed  on  to  the  consumer,  at  the  same  time  the 
retailer  is  the  one  that  is  liable  therefor,  (Western 
Lithograph  Co.  v.  State  [41]  Board  of  Equaliza- 
tion, 78  Pac.  (2d)  731,  117  A.  L.  R.  838).  In  other 
words,  the  State  Board  of  Equalization  seeks  to 
enforce  upon  the  trustee  of  a  bankrupt  estate,  the 
necessity  of  obtaining  a  license  from  the  State  of 
California  in  order  that  he  may  perform  his  man- 
datory duties  under  the  Bankruptcy  Act,  and  as  a 
further  privilege  of  the  continuance  of  the  per- 
formance of  his  duties,  to  pay  a  sales  tax  to  said 
Board. 

In  Oklahoma  v.  Texas,  266  U.  S.  298,  301,  the 
Court  said : 

a*  *  *  jn  an  tiiat  file  receiver  has  done  he 

has  been  the  Court's  agent  and  representative. 
In  operating  the  oil  wells  in  the  area  in  dispute 
he  was  not  engaged  in  a  business  or  pursuing 
an  occupation  in  the  ordinary  acceptation  of 
those  terms,  but  as  an  officer  of  the  Court  was 
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conserving  the  property  within  that  area  for 
the  benefit  of  those  to  whom  it  ultimately  might 
prove  to  belong.  The  State  recognizes  that  all 
this  is  true,  and  so  does  not  seek  to  subject  the 
receiver  to  the  taxes  described  but  only  to  have 
them  paid  out  of  the  proceeds  of  the  oil  produc- 
tion which  are  in  his  hands  and  ready  to  be 
paid  over  to  those  for  whose  ultimate  benefit 
the  wells  have  been  operated." 

It  seems  clear  to  me  that  a  trustee  cannot  be 
classified  as  a  retailer,  nor  can  he  be  classified  as 
one  engaged  in  the  business  of  selling  personal  prop- 
erty at  retail  under  the  above  authority. 

Furthermore,  the  Act  further  provides  "Any 
person,  firm,  partnership,  corporation,  etc.,  engaged 
in  the  business  of  selling  tangible  personal  property 
at  retail  is  subject  to  the  tax".  No  provision  is 
made  for  the  payment  of  said  tax  by  trustees  in 
bankruptcy. 

In  the  case  of  Reinecke  v.  Gardner,  277  U.  S.  239, 
241,  I  find  the  following  language  used :  [42] 

"As  under  the  bawmptcy  act  the  entire  prop- 
erty of  the  bankrupt  vested  in  the  trustee,  the 
income  in  question  was  not  the  income  of  the 
bankrupt  corporation,  but  of  the  trustee  and 
was  subject  to  income  and  excess  profits  tax 
only  if  the  statutes  authorized  the  assessment 
of  the  tax  against  him." 
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And  again  at  page  242,  the  Court  stated: 

"*  *  *  A  tax  imposed  on  corporations  alone 
does  not  extend  to  a  trustee  in  bankruptcy  of 
a  corporation.  See  United  States  v.  Whitridge, 
231  U.  S.  144;  Scott  v.  Western  Pacific  Ry., 
246  F.  545;  compare  Smietanka  v.  First  Trust 
&  Savings  Bank,  257  U.S.  602." 

In  adopting  28  USCA  124a,  it  would  appear  that 
Congress  provided  for  the  payment  of  state  taxes 
when  the  trustee  conducts  the  business  of  the  bank- 
rupt to  clarify  the  liability  of  trustees  for  the  pay- 
ment of  taxes,  and  by  implication  excluded  the 
collection  of  additional  taxes  as  herein  attempted. 
(25  R.C.L.  981-3;  Scott  v.  Western  Pac.  Ry.  246 
F.  545). 

Certainly  the  bankruptcy  courts  do  not  have  to 
seek  permission  from  the  State  of  California  in 
order  to  function  in  this  state,  nor  pay  a  tax  for  so 
functioning.  The  state  not  only  demands  that  the 
bankruptcy  court  pay  for  a  permit  to  sell  the  as- 
sets of  a  bankrupt  estate,  but  to  pay  3%  of  the 
sales  to  the  user  or  consumer  of  such  articles  sold. 
The  bankruptcy  court  is  not  concerned  whether 
the  purchaser  is  a  user  or  consumer  or  whether  he 
is  buying  said  personal  property  for  resale.  The 
state  seeks  to  place  the  additional  duty  upon  the 
trustee  of  ascertaining  the  future  use  of  said  per- 
sonal property. 
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If  a  trustee  must  pay  a  tax  to  the  State  of  Cali- 
fornia for  the  privilege  of  selling  assets  of  a  bank- 
rupt estate,  then  he  must  also  pay  to  the  City  of 
Los  Angeles  its  license  fee  for  the  same  privilege. 
If  he  is  "doing  business"  within  the  purview  of 
the  state  law,  he  is  by  the  same  reasoning  "doing 
business''  under  the  licensing  ordinance  of  the  [43] 
Cit}T  of  Los  Angeles.  To  so  hold  would  be  a  sub- 
stantial surrender  of  the  exclusive  jurisdiction  of 
the  bankruptcy  courts. 

In  arriving  at  my  conclusions,  I  am  not  unmind- 
ful of  the  present  trend  of  judicial  decisions  in 
their  broadening  of  the  base  for  sales  tax  purposes 
as  reflected  in  Bigsby  v.  Johnson,  6  Cal.  Dec.  212, 
and  State  of  Alabama  v.  King  and  Boozer  decided 
by  the  Supreme  Court  of  the  United  States  on  No- 
vember 10,  1941. 

The  said  order  of  the  Referee  is  hereby  con- 
firmed and  the  attorney  for  the  trustee  is  directed  to 
forthwith  submit  the  necessary  order  for  my  signa- 
ture. 

Dated:  Los  Angeles,  California,  December  4, 
1941. 

BEN  HARRISON 
Judge 

[Endorsed]:  Filed  2  P.M.  Dec.  4,  1941.  R.  S.  Zim- 
merman, Clerk.  By  Murray  E.  Wire,  Deputy  Clerk. 

[44] 
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In  the  District  Court  of  the  United  States 

Southern  District  of  California 

Central  Division 

In  Bankruptcy  No.  36,845-BH 

In  the  Matter  of 

DAVIS  STANDARD  BREAD  COMPANY, 
A  Corporation, 

Bankrupt, 

ORDER  DENYING  PETITION  FOR  REVIEW 
AND  AFFIRMING  ORDER  OF  REFEREE 

The  petition  of  the  State  Board  of  Equalization 
for  a  review  of  the  order  of  Referee  Benno  M. 
Brink  entered  herein,  restraining  and  enjoining 
the  State  Board  of  Equalization  of  California  from 
attempting  to  compel  the  trustee  in  bankruptcy, 
L.  Boteler,  to  take  out  a  sales  tax  permit  or  to  col- 
lect a  three  per  cent  retail  sales  tax  for  the  State 
of  California  from  purchasers  of  assets  of  this 
bankrupt  estate  in  sales  made  by  the  trustee  in 
liquidation  of  the  bankrupt  estate  and  not  made 
in  the  operation  of  the  bankrupt's  former  business, 
having  come  on  for  hearing  pursuant  to  notice,  be- 
fore the  undersigned  Judge  of  the  above  named 
court  on  November  17,  1941,  at  the  hour  of  10 
o'clock,  A.  M.,  on  said  date,  and  the  trustee  appear- 
ing by  his  Attorneys  Messrs.  Frank  C.  Weller  and 
William  E.  Woodroof,  Thomas  S.  Tobin  of  coun- 
sel, and  the  State  Board  of  Equalization  appearing 
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by  Earl  Warren,  Attorney  General  of  the  State  of 
California  and  Alberta  Belford,  Deputy  Attorney 
General,  and  said  matter  having  been  argued  and 
briefs  having  been  submitted,  and  the  Court  having 
considered  the  same, 

Finds,  that  the  trustee,  L.  Boteler,  beginning  with 
[45]  the  second  day  of  his  tenure  of  office  as  trus- 
tee, has  been  liquidating  the  assets  of  the  bankrupt ; 
that  he  has  collected,  paid,  or  assumed  responsi- 
bility for  sales  tax  on  all  items  of  merchandise  sold 
by  him  at  retail;  that  he  is  now  selling  and  dispos- 
ing of  equipment  and  assets  belonging  to  the  bank- 
rupt estate  to  purchasers  at  private  sale  for  the 
purpose  of  liquidation  and  is  not  operating  the 
business  of  the  bankrupt  and  is  not  selling  such  ma- 
terial and  equipment  as  remains  in  his  possession, 
at  retail,  but  is  converting  the  same  into  cash  under 
provisions  of  Section  47-a  of  the  Bankruptcy  Act, 
and  that  the  State  Board  of  Equalization  is  seeking 
to  require  the  trustee  to  take  out  a  retail  sales  tax 
permit  and  to  collect  a  three  per  cent  sales  tax 
on  assets  sold  by  him  in  liquidating  said  bankrupt 
estate. 

The  Court  concludes,  as  a  conclusion  of  law,  thai 
the  State  of  California,  has  no  right  to  require  a 
trustee  in  bankruptcy  liquidating  the  assets  of  a 
bankrupt  estate,  to  take  out  a  license  from  the  State 
of  California  to  permit  him  to  perform  the  func- 
tions and  duties  imposed  upon  him  under  the  pro- 
visions of  Section  47-a  of  the  Bankruptcy  Act  (11 
USCA,  Section  75-a). 
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The  Court  further  concludes  that  the  State  of 
California  or  the  State  Board  of  Equalization  there- 
of may  not  impose  a  retail  sales  tax  on  property 
as  described  in  the  trustee's  petition  and  the  order 
of  the  Referee,  being  converted  into  cash  by  sales 
to  purchasers  at  private  sale  for  the  purpose  of 
liquidation,  and  that  to  permit  the  State  of  Cali- 
fornia to  impose  these  requirements  on  a  trustee 
in  bankruptcy  in  the  performance  of  his  statutory 
duties,  would  be  an  unwarranted  invasion  of  the 
jurisdiction  of  the  Bankruptcy  [46]  Courts  and  an 
impairment  of  its  functions. 

The  Court  further  concludes  that  the  trustee  is 
entitled  to  a  restraining  order  for  the  purpose  of 
protecting  him  in  the  proper  administration  of  this 
bankrupt  estate,  and  that  the  restraining  order  is- 
sued by  the  Referee  against  the  State  Board  of 
Equalization  of  the  State  of  California  was  justi- 
fied and  proper. 

In  consideration  of  the  foregoing  and  no  error 
appearing  on  the  part  of  the  Referee,  and  on  mo- 
tion of  Messrs.  Frank  C.  Weller  and  William  E. 
Woodroof,  Attorneys  for  the  Trustee,  Thomas  S. 
Tobin  of  counsel,  it  is 

Ordered  that  the  petition  of  the  State  Board  of 
Equalization  of  the  State  of  California  be,  and  the 
same  hereby  is  denied,  and  the  order  of  the  Ref- 
eree is  hereby  in  all  respects  affirmed. 
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Done  at  Los  Angeles,  in  the  Southern  District  of 
California,  this  12th  day  of  December,  1941. 
BEN  HARRISON 

United  States  District  Judge. 
[Endorsed] :  Filed  Dec.  12,  1941.  [47] 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

To  the  Above  Entitled  Court;  and  to  L.  Boteler 
as  Trustee  in  Bankruptcy  of  Davis  Standard 
Bread  Company,  a  Corporation,  Bankrupt, 
and  to  Messrs.  Frank  C.  Weller  and  William 
E.  Woodroof,  His  Attorneys  Herein: 

Notice  is  hereby  given  that  the  State  Board  of 
Equalization  of  the  State  of  California  hereby  ap- 
peals to  the  United  States  Circuit  Court  of  Appeals, 
in  and  for  the  Ninth  Circuit,  for  review  of  the  order 
of  the  United  States  District  Court,  in  and  for  the 
Southern  District  of  California,  Central  Division, 
made  and  entered  on  the  12th  day  of  December, 
1941,  restraining  and  enjoining  the  State  Board  of 
Equalization  of  the  State  of  California,  its  servants 
and  employees,  from  attempting  to  compel  L.  I><>- 
teler  as  Trustee  in  Bankruptcy  of  Davis  Standard 
Bread  Company,  a  corporation,  Bankrupt,  to  pro- 
cure a  license  as  a  retailer  under  the  California 
Retail  Sales  Tax  Act  and  from  attempting  to  com- 
pel L.  Boteler  as  Trustee  in  Bankruptcy  of  Davis 
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Standard  Bread  Company,  a  corporation,  Bank- 
rupt, to  collect  of  purchasers  a  retail  sales  tax  on 
sales  of  the  assets  of  said  bankrupt  estate  sold  piece- 
meal to  consumers  and  to  pay  the  tax  to  the  State 
Board  of  Equalization  [48]  of  the  State  of  Cali- 
fornia. 

Dated :  January  8,  1942. 

EARL  WARREN, 

Attorney  General  of  the 
State  of  California 
By  ALBERTA  BELFORD 

Deputy  Attorney  General, 
Attorneys  for  State  Board 
of  Equalization  of  the 
State  of  California 

(Affidavit  of  service  shows  service  by  mail  Jan. 
8,  1942,  on  attorneys  for  the  Trustee) 

[Endorsed] :    Filed  Jan.  9,  1942,  copy  mailed  to 
Trustee's  Attys.   1/15/42.   R.  S.  Zimmerman,  Clerk. 

E.L.S.  [49] 


[Title  of  District  Court  and  Cause.] 

ASSIGNMENT  OF  ERRORS 

Comes  now  the  petitioner,  State  Board  of  Equal- 
ization of  the  State  of  California,  by  its  attorneys, 
and  files  and  presents  to  the  court  its  Assignment 
of  Errors  whereby  said  petitioner  assigns  as  error  in 
the  records  and  proceedings  of  the  District  Court  of 
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the  United  States,  Southern  District  of  California, 
Central  Division,  the  following  particulars  and 
errors : 

(1)  That  the  Court  erred  in  affirming  the  order 
of  the  Referee  in  Bankruptcy  restraining  the  State 
Board  of  Equalization  from  asserting  any  claim 
for  retail  sales  tax  under  the  provisions  of  the  Cali- 
fornia Retail  Sales  Tax  Act  by  reason  of  certain 
sales  made  by  him  as  Trustee  in  Bankruptcy  of 
the  above  entitled  bankrupt  estate ; 

(2)  That  the  court  erred  in  concluding  that  the 
sales  made  by  L.  Boteler  as  Trustee  in  Bankruptcy 
of  certain  assets  belonging  to  the  said  bankrupt 
estate  to  purchasers  at  private  sale  for  the  purpose 
of  liquidation  were  not  retail  sales  within  the 
meaning  of  the   California   Retail   Sales  Tax   Act. 

Dated:  January  8,  1942. 

EARL  WARREN, 

Attorney  General  of  the 
State  of  California, 
By  ALBERTA  BELFORD, 

Deputy  Attorney  General, 
Attorneys  for  State  Board  of 
Equalization  of  the  State  of 
California. 

[Endorsed]:    Filed  Jan.  9,  1942. 
(Affidavit  of  service  by  mail  on  Attys.  for  Trus- 
tee Jan.  14,  1942)  [50] 
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[Title  of  District  Court  and  Cause.] 

ORDER  ALLOWING  APPEAL 

Upon  reading  the  Application  for  Appeal,  and 
upon  all  of  the  records  and  files  herein, 

It  is  hereby  ordered  that  an  appeal  be  and  the 
same  is  hereby  allowed  to  the  State  Board  of  Equal- 
ization of  the  State  of  California  to  have  the  United 
States  Circuit  Court  of  Appeals,  in  and  for  the 
Ninth  Circuit,  review  the  order  of  the  United 
States  District  Court,  in  and  for  the  Southern  Dis- 
trict of  California,  Central  Division,  made  and  en- 
tered on  the  12th  day  of  December,  1941,  restrain- 
ing and  enjoining  said  State  Board  of  Equalization 
of  the  State  of  California,  its  servants  and  em- 
ployees, from  attempting  to  compel  L.  Boteler  as 
Trustee  in  Bankruptcy  of  Davis  Standard  Bread 
Company,  a  corporation,  Bankrupt,  to  procure  a 
license  as  a  retailer  under  the  California  Retail 
Sales  Tax  Act  and  to  compel  L.  Boteler  as  said 
Trustee  in  Bankruptcy  to  pay  a  retail  sales  tax 
upon  all  sales  made  by  him  of  the  assets  of  said 
Davis  Standard  Bread  Company,  a  corporation. 
Bankrupt. 

It  Is  Hereby  Further  Ordered  that  citation  be 
issued  as  provided  by  law  and  that  a  transcript  of 
the  record  be  prepared  by  the  Clerk  of  the  United 
States  District  Court  [51]  in  and  for  the  Southern 
District  of  California,  Central  Division,  and  trans- 
mitted to  said  United  States  Circuit  Court  of  Ap- 
peals, in  and  for  the  Ninth   Circuit,  so  that  said 
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United  States  Circuit  Court  of  Appeals,  in  and 
for  the  Ninth  Court,  shall  have  the  same  in  said 
court  within  thirty  (30)  days  from  the  7th  day  of 
January,  1942. 

It  Is  Hereby  Further  Ordered  that  cost  bond  in 
said  appeal  be  and  the  same  is  hereby  fixed  at 
$250.00,  the  Clerk  to  approve  said  bond. 

Dated  this  12th  day  of  January,  1942. 

PAUL  J.  McCORMICK 
Judge  of  the  United  States  District  Court,  act- 
ing and  performing  aforesaid  duty  in  place1 
of  Judge  Ben  Harrison,  who  is  unable  to 
act  by  reason  of  sickness,  under  Rule  63, 
R.  C.  P. 

[Endorsed] :  Filed  Jan.  12,  1942.  [52] 


60  State  Board  of  Equalization 

The  premium  charged  for  this  bond  is  $10.00  Dol- 
lars per  annum. 

4542048 

In  the  District  Court  of  the  United  States, 

For  the  Southern  District  of  California, 

Central  Division 

In  the  Matter  of  Davis  Standard  Bread  Company, 
a  corporation, 

Bankrupt, 

L.  Boteler,  Trustee, 

Respondent, 
vs. 

State  Board  of  Equalization  of  the  State  of  Cali- 
fornia, 

Appellant. 

COST  BOND  ON  APPEAL 

Know  All  Men  by  These  Presents,  That  we,  Fi- 
delity and  Deposit  Company  of  Maryland,  a  cor- 
poration duly  organized  and  doing  business  under 
and  by  virtue  of  the  laws  of  the  State  of  California 
and  duly  qualified  for  the  purpose  of  making,  guar- 
anteeing or  becoming  surety  upon  bonds  or  under- 
takings required  or  authorized  by  the  laws  of  the 
United  States  of  America,  as  Surety,  is  held  and 
firmly  bound  unto  L.  Boteler,  Trustee  of  the  Davis 
Standard   Bread   Company,   a    corporation,    Bank- 
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nipt,  in  the  penal  sum  of  Two  hundred  fifty  and 
no/100  ($250.00)  Dollars,  to  be  paid  to  said  L. 
Boteler,  Trustee  of  the  Davis  Standard  Bread  Com- 
pany, a  corporation,  Bankrupt,  their  heirs  and  as- 
signs, for  which  payment  well  and  truly  to  be  made 
the  Fidelity  and  Deposit  Company  of  Maryland 
binds  itself,  its  successors  and  assigns  firmly  by 
these  presents. 

Signed,  sealed  and  dated  this  13th  day  of  January, 
1942.  [53] 

The  Condition  of  the  Above  Obligation  Is  Such 
That  Whereas,  the  State  Board  of  Equalization  of 
the  State  of  California,  Appellant  in  the  above  en- 
titled suit,  is  about  to  take  an  appeal  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Dis- 
trict, to  reverse  a  decree  made,  rendered  and  entered 
on  the  12th  day  of  December,  1941,  by  the  District 
Court  of  the  United  States  for  the  Southern  Dis- 
trict of  California,  Central  Division,  in  the  above 
entitled  cause,  confirming  an  order  made  prior 
thereto  by  Benno  Brink,  Referee,  and  in  favor  of 
the  Trustee  and  Respondent  as  in  said  decree  set 
forth. 

Now  therefore,  the  condition  of  the  above  obliga- 
tion is  such  that  if  the  State  Board  of  Equaliza- 
tion of  the  State  of  California,  Appellant,  shall 
prosecute  their  said  appeal  to  effect  and  answer  all 
costs  which  may  be  adjudged  against  them  if  they 
fail  to  make  good  their  appeal,  then  this  obligation 
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shall  be  void;  otherwise  to  remain  in  full  force  and 
effect. 

FIDELITY  AND  DEPOSIT 
COMPANY   OF  MARYLAND 
(Seal)         By  D.  M.  LADD 

Attorney  in  Fact 
Attest  THERESA  FITZGIBBONS 

Agent 

Examined  and  recommended  for  approval  as  pro- 
vided in  Rule  No 


Attorney 

State  of  California, 
County  of  Los  Angeles — ss: 

On  this  13th  day  of  January,  1942,  before  me,  S. 
M.  Smith,  a  Notary  Public,  in  and  for  the  said 
County  of  Los  Angeles,  State  of  California,  residing 
therein,  duly  commissioned  and  sworn,  personally 
appeared  D.  M.  Ladd,  known  to  me  to  be  the  Attor- 
ney-in-Fact, and  Theresa  Fitzgibbons,  known  to  me 
to  be  the  Agent  of  the  Fidelity  and  Deposit  Com- 
pany of  Maryland,  the  Corporation  that  executed 
the  within  instrument,  and  acknowledged  to  me  that 
they  subscribed  the  name  of  the  Fidelity  and  De- 
posit Company  of  Maryland  thereto  and  their  own 
names  as  Attorney-in-Fact  and  Agent,  respectively. 

[Seal]  S.  M.  SMITH 

Notary  Public  in  and  for  the  County  of  Los  An- 
geles, State  of  California. 

My  Commission  expires  Feb.  18,  1942. 
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I  hereby  approve  the  foregoing  bond,  dated  the 
15th  day  of  January,  1942. 

PAUL  J.  McCORMICK, 
Judge. 

[Endorsed] :  Filed  Jan.  15,  1942.  [54] 


[Title  of  District  Court  and  Cause.] 

DESIGNATION  OF  TRANSCRIPT 

To  the  Clerk  of  the  Above  Entitled  Court : 

Pursuant  to  the  appeal  from  the  order  of  the 
above  entitled  court  in  the  above  entitled  proceed- 
ing, which  notice  of  appeal  was  filed  on  the  9th 
day  of  January,  1942,  and  order  allowing  appeal 
signed  by  the  court  and  filed  on  the  12th  day  of 
January,  1942,  you  are  hereby  requested  and  in- 
structed to  certify  to  the  United  States  Circuit 
Court  of  Appeals,  in  and  for  the  Ninth  Circuit,  at 
San  Francisco,  California,  by  the  6th  day  of  Feb- 
ruary, 1942,  two  certified  copies  of  each  of  the  fol- 
lowing portions  of  the  transcript  of  the  record  in 
the  above  entitled  proceeding: 

(1)  Petition  in  Bankruptcy; 

(2)  Order  of  the  court  appointing  !>•  Boteler 
as  Trustee  in  Bankruptcy; 

(3)  Petition  of  L.  Boteler  as  Trustee  in  Bank- 
ruptcy for  Injunction,  addressed  to  Honorable 
Benno  M.  Brink,  Referee  in  Bankruptcy,  together 
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with  Order  to  Show  Cause  issued  upon  said  peti- 
tion, served  upon  the  State  Board  of  Equalization 
of  the  State  of  California  on  September  2,  1941; 

(4)  Order  of  Benno  M.  Brink,  Referee  in  Bank- 
ruptcy, [55]  restraining  the  State  Board  of  Equal- 
ization of  the  State  of  California  from  presenting 
its  claim  for  retail  sales  tax,  which  order  com- 
mences as  follows: 

"The  petition  of  the  trustee  for  a  restraining 
order  coming  on  for  hearing  before  the  undersigned 
Referee  in  Bankruptcy  at  his  Court  Room  in  the 
United  States  Post  Office  and  Court  House  on  the 
15th   day  of   September,    1941,   at   the   hour   of   2 

o'clock,  P.M.  ***."; 

(5)  Petition  of  the  State  Board  of  Equalization 
of  the  State  of  California  to  the  District  Court  of 
the  United  States,  Southern  District  of  California, 
Central  Division,  for  Review  of  the  Restraining 
Order  of  Benno  M.  Brink,  Referee  in  Bankruptcy, 
dated  September  18,  1941,  and  signed  by  J.  J. 
Campbell,  petitioner; 

(6)  Referee's  Certificate  on  Petition  for  Review 
by  State  Board  of  Equalization,  dated  October  9, 
1941,  and  signed  by  Benno  M.  Brink,  Referee  in 
Bankruptcy; 

(7)  Order  of  United  States  District  Court, 
Southern  District  of  California,  Central  Division, 
denying  petition  for  Review  and  affirming  the  Or- 
der of  the  Referee,  Benno  M.  Brink,  dated  Decem- 
ber 12,  1941,  and  signed  by  Ben  Harrison,  United 
States  District  Judge; 
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(8)  Notice  of  Appeal  dated  January  8,  1942; 

(9)  Order  Allowing  Appeal  dated  January  12, 
1942 ;  and 

(10)  Order  Approving  Appeal  Bond. 

Dated :  January  14,  1942. 

EARL  WARREN, 

Attorney  General  of  the  State 
of  California, 
By  ALBERTA  BELFORD 

Deputy  Attorney  General, 
Attorneys  for  State  Board 
of  Equalization  of  the  State 
of  California,  Appellant. 

[Endorsed]:  Filed  4:44  P.M.  Jan.  15  1942.  R,  S. 
Zimmerman,  Clerk.  By  M.  M.  Karcher,  Deputy 
Clerk. 

(Served  by  mail  Jan.  14,  1942,  on  Attys.  for 
Trustee  as  shown  by  affidavit.)  [56] 


[Title  of  District  Court  and  Cause.] 

SUPPLEMENTAL  DESIGNATION 
OF  TRANSCRIPT 

To  the  Clerk  of  the  Above  Entitled  Court: 

Pursuant  to  the  appeal  from  the  order  of  the 
above  entitled  court  in  the  above  entitled  proceed- 
ing, which  notice  of  appeal  was  filed  oil  the  9th  day 
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of  January,  1942,  and  order  allowing  appeal  signed 
by  the  court  and  filed  on  the  12th  day  of  January, 
1942,  and  supplemental  and  in  addition  to  all  of 
the  transcript  of  the  record  hereinbefore  designated, 
you  are  hereby  requested  and  instructed  to  certify 
to  the  United  States  Circuit  Court  of  Appeals,  in 
and  for  the  Ninth  Circuit,  at  San  Francisco,  Cali- 
fornia, by  the  6th  day  of  February,  1942,  two  cer- 
tified copies  of  the  following  document: 

Order  Adjuding  Debtor  Bankrupt,  directing 
Bankruptcy  be  proceeded  with,  Referring  said 
Cause  to  a  Referee,  Appointing  a  Receiver  and 
Fixing  Time  and  Place  for  Hearing  of  Trus- 
tee's Accounts  and  Reports  and  Applications 
for  Fees,  which  order  was  signed  by  Judge  Ben 
Harrison  and  filed  on  July  30,  1941. 

Dated :  January  23,  1942. 

EARL  WARREN, 

Attorney  General 
By  ALBERTA  BELFORD, 
Deputy. 
Attorneys  for  State  Board  of 

Equalization  of  the  State  of 

California. 

[Endorsed] :  Filed  Jan.  24,  1942. 

(Served  on  Attys.   For  Trustee,  Jan.  23,  1942,  by 
mail.   Service  shown  by  affidavit.)  [57] 


vs.  L.  Boteler  etc.  67 

[Title  of  District  Court  and  Cause.] 

STIPULATION 

It  Is  Hereby  Stipulated  by  and  between  the  par- 
ties hereto,  through  their  respective  counsel,  that 
the  Order  Appointing  L.  Boteler  as  Trustee  in 
Bankruptcy  of  Davis  Standard  Bread  Company,  a 
corporation,  Bankrupt,  which  order  is  a  part  of 
the  records  and  files  of  the  Referee  in  Bankruptcy 
in  the  above  entitled  proceeding,  may  with  the  ap- 
proval of  the  above  entitled  court  be  incorporated 
in  and  made  a  part  of  the  transcript  of  the  record 
on  appeal  to  the  United  States  Circuit  Court  of 
Appeals,  in  and  for  the  Ninth  Circuit,  which  appeal 
was  taken  by  the  State  Board  of  Equalization  of 
the  State  of  California  from  the  order  of  the  Dis- 
trict Court  of  the  United  States,  Southern  District 
of  California,  Central  Division,  made  and  entered 
in  the  above  entitled  matter  on  December  12,  1941, 
affirming  the  order  of  Honorable  Benno  M.  Brink, 
Referee  in  Bankruptcy,  which  order  of  said  Referee 
in  Bankruptcy  enjoined  and  restrained  the  State 
Board  of  Equalization  of  the  State  of  California 
from  asserting  any  right  against  the  said  Trustee 
in  Bankruptcy  for  retail  sales  tax  for  sales  made 
by  said  Trustee  after  adjudication  in  bankruptcy. 
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Dated :  January  23,  1942.  [58] 

FRANK  C.  WELLER  and 
WILLIAM  E.  WOODROOF, 
By  THOMAS  S.  TOBIN 

Attorneys  for  L.  Boteler  as 
Trustee  in  Bankruptcy 
herein. 
EARL  WARREN, 

Attorney  General  of  the  State 
of  California, 
By  ALBERTA  BELFORD 

Deputy  Attorney  General, 
Attorneys  for  State  Board 
of  Equalization  of  the  State 
of  California. 

The  incorporation  of  the  aforesaid  document  as 
a  part  of  the  transcript  on  appeal  to  the  United 
States  Circuit  Court  of  Appeals,  in  and  for  the 
Ninth  Circuit,  in  accordance  with  the  foregoing 
stipulation,  is  hereby  approved  this  27th  day  of 
Jan.,  1942. 

PAUL  J.  McCORMICK, 

Judge  of  the  United  States 
District  Court. 

[Endorsed] :  Filed  Jan.  29,  1942.  R,  S.  Zimmer- 
man, Clerk.  By ,  Deputy.  [59] 
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[Title  of  District  Court  and  Cause.] 
CERTIFICATE  OF  CLERK 

I,  R.  S.  Zimmerman,  Clerk  of  the  District  Court 
of  the  United  States,  do  hereby  certify  that  the 
foregoing  pages  numbered  from  1  to  59  inclusive 
contain  full,  true  and  correct  copies  of  Debtor's 
Petition;  Order  Adjudging  Debtor  Bankrupt) 
Order  Approving  Appointment  of  Trustee  by  Ref- 
eree; Petition  of  Trustee  for  Restraining  Order; 
Restraining  Order  by  Referee;  Petition  for  Review; 
Certificate  of  Referee  on  Review;  Memorandum 
Opinion  of  District  Judge;  Order  Denying  Peti- 
tion for  Review  and  Affirming  Order  of  Referee; 
Notice  of  Appeal ;  Assignment  of  Errors ;  Order 
Allowing  Appeal;  Cost  Bond  on  Appeal ;  Order  Ap- 
proving Cost  Bond  on  Appeal ;  Designation  of  Rec- 
ord on  Appeal;  Supplemental  Designation;  and 
Stipulation  as  to  Record  on  Appeal,  which  consti- 
tute the  record  on  appeal  to  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit. 

I  further  certify  that  the  fees  of  the  clerk  for 
comparing,  correcting  and  certifying  the  foregoing 
record  amount  to  $16.40,  which  amount  lias  been 
paid  to  me  by  Appellant. 

Witness  my  hand  and  the  seal  of  the  said  Dis- 
trict Court  this  5th  day  of  February,  A.  D.  1942. 

[Seal]  R.  S.  ZIMMERMAN, 

Clerk, 
By  EDMUND  L.  SMITH 
Deputy. 
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[Endorsed]:  No.  10021.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  State 
Board  of  Equalization  of  the  State  of  California, 
Appellant,  vs.  L.  Boteler,  Trustee  in  Bankruptcy  of 
the  Estate  of  Davis  Standard  Bread  Company,  a 
corporation,  Appellee.  Transcript  of  Record.  Upon 
Appeal  from  the  District  Court  of  the  United 
States  for  the  Southern  District  of  California,  Cen- 
tral Division. 

Filed  February  7,  1942. 

PAUL  P.  O'BRIEN, 

Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 


In  the  United  States  Circuit  Court  of  Appeals 
In  and  for  the  Ninth  Circuit 

No.  10021 

In  the  Matter  of 

DAVIS  STANDARD  BREAD  COMPANY, 

a  Corporation, 

Bankrupt. 

APPELLANT'S  DESIGNATION  OF  POINTS 
ON  APPEAL  AND  RECORD  IN  SUPPORT 
THEREOF. 

Appellant,  State  Board  of  Equalization  of  the 
State  of  California,  hereby  designates  as  "Appel- 
lant's  Points   on   Appeal' '   those   certain   "Assign- 
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ments  of  Error",  appearing  at  page  50  of  the  Orig- 
inal Certified  Record,  and  Appellant  hereby  desig- 
nates as  the  " Record  on  Appeal"  all  of  the  record 
heretofore  certified  to  the  United  States  Circuit 
Court  of  Appeals  from  the  United  States  District 
Court  in  the  above  entitled  cause. 

Dated :  February  20,  1942. 

EARL  WARREN, 

Attorney  General  of  the  State 
of  California, 
By  ALBERTA  BELFORD, 

Deputy  Attorney  General, 
Attorneys  for  Appellant. 

State  of  California, 
County  of  Los  Angeles — ss. 

C.  R.  Dusol,  being  first  duly  sworn,  deposes  and 
says : 

That  she  is  a  citizen  of  the  United  States,  resi- 
dent of  Los  Angeles  County,  over  eighteen  years  of 
age,  not  a  party  to  the  within  cause,  and  employed 
as  a  clerk  in  the  Los  Angeles  office  of  the  Attorney 
General  of  the  State  of  California,  who  is  one  of 
the  attorneys  for  Appellant  in  the  above  entitled 
matter;  that  Messrs.  Craig  &  Weller  appears  in 
said  cause  as  attorney  for  Respondent  L.  Boteler 
and  have  offices  at  111  W.  Seventh  St.,  Los  Angeles, 
California;  that  in  each  of  said  places  there  is  de- 
livery service  by  United  States  mail,  and  between 
said  two  places  there  is  regular  communication  by 
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mail;  that  affiant  enclosed  a  copy  of  Appellant's 
Designation  of  Points  on  Appeal  and  Record  in 
Support  in  an  envelope  addressed  to  said 
Messrs.  Craig  &  Weller,  111  W.  Seventh  St.,  Los 
Angeles,  California;  that  affiant  sealed  said  enve- 
lope and  deposited  the  same  in  the  United  States 
Post  Office  at  Los  Angeles,  California,  on  the  20th 

day  of  February,  194 ,  with  postage  thereon  fully 

prepaid. 

C.  R.  DUSOL 

Subscribed  and  sworn  to  before  me  this  20th  day 
of  February,  1942. 

EARL  WARREN, 
Attorney  General, 
By  ALBERTA  BELFORD 

Deputy  Attorney  General. 

[Endorsed]:  Filed  Feb.  21, 1942.  Paul  P.  O'Brien, 
Clerk. 
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State  Board  of  Equalization  of  the  State  of  Cali- 
fornia, 
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L.    Boteler,    Trustee   in    Bankruptcy    of    the    Estate    of 
Davis  Standard  Bread  Company,  a  corporation, 

Appellee. 


APPELLANT'S   OPENING   BRIEF. 


Statement  of  Jurisdictional  Facts. 

Davis  Standard  Bread  Company,  a  corporation,  filed  a 
debtor's  petition  under  Chapter  X  of  the  National  Bank- 
ruptcy Act  with  the  District  Court  of  the  United  States, 
Southern  District  of  California,  Central  Division,  on  or 
about  the  5th  day  of  August,  1940.  [See  Tr.  of  Record 
pp.  2-23.] 

Davis  Standard  Bread  Company,  a  corporation,  was 
adjudicated  a  bankrupt,  and  a  Trustee  in  Bankruptcy  was 
appointed  on  or  about  the  14th  day  of  August,   1941,  by 
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the  United  States  District  Court,  Southern  District  of 
California,  Central  Division.  [See  Tr.  of  Record  pp. 
24-30.] 

Trustee  in  Bankruptcy,  L.  Boteler,  tiled  with  Benno  M. 
Brink,  Referee  in  Bankruptcy,  on  the  9th  day  of  October, 
1941,  a  Petition  for  a  Restraining  Order  asking  that  the 
Referee  restrain  the  State  Board  of  Equalization  of  the 
State  of  California  from  attempting  to  collect  the  Cali- 
fornia Retail  Sales  Tax  from  the  Trustee  in  Bankruptcy 
upon  sales  made  by  the  Trustee  of  the  assets  of  the  bank- 
rupt estate.     [See  Tr.  of  Record  pp.  31-34.] 

After  a  hearing  duly  and  regularly  had  before  the 
Referee  in  Bankruptcy,  the  facts  not  being  in  dispute,  the 
Referee  in  Bankruptcy,  Benno  M.  Brink,  did  on  the  19th 
day  of  September,  1941,  issue  a  Restraining  Order  against 
the  State  Board  of  Equalization  enjoining  and  restraining 
the  State  Board  of  Equalization  from  attempting  to  col- 
lect any  sales  tax  on  any  items  of  the  bankrupt  estate  sold 
to  purchasers  in  connection  with  the  liquidation  thereof  ex- 
cept such  sales  as  had  been  made  in  the  usual  course  of 
retail  business  and  in  the  actual  operation  thereof.  [See 
Tr.  of  Record  pp.  36-38.] 

On  September  23,  1941,  the  State  Board  of  Equaliza- 
tion filed  with  the  United  States  District  Court  its  Peti- 
tion for  Review  of  the  Order  of  the  Referee  in  Bank- 
ruptcy, together  with  its  assignment  of  errors.  [See  Tr. 
of  Record  pp.  38-41.] 

Thereupon  the  Record  of  Proceedings  was  regularly 
certified  to  the  District  Court  by  the  Referee.  [See  Tr. 
of  Record  pp.  42-47.] 
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Thereafter  the  District  Court  made  its  Order  confirm- 
ing the  Order  of  the  Referee.  (See  Order  of  Benjamin 
Harrison,  Judge,  filed  December  4,  1941.)  [See  Tr.  of 
Record  pp.  47-51.] 

(See  Order  of  Benjamin  Harrison,  Judge,  filed  Decem- 
ber 12,  1941.)      [See  Tr.  of  Record  pp.  52-55. j 

Thereafter,  and  on  the  9th  day  of  January,  1942,  the 
State  Board  of  Equalization,  by  its  attorney,  Earl  War- 
ren, Attorney  General  of  the  State  of  California,  filed  its 
Notice  of  Appeal  with  the  United  States  District  Court, 
together  with  a  Stipulation  to  the  effect  that  the  amount  of 
the  claim  involved  was  in  excess  of  $500.00.  [See  Tr. 
of  Record  p.  55.] 

Abstract  of  the  Case. 
There  is  no  issue  of  fact  in  the  present  case.  The  facts 
set  forth  in  the  petition  for  the  restraining  order  were 
admitted.  The  facts  recited  by  the  Judge  of  the  District 
Court  in  his  order  are  true.  [Tr.  of  Record  p.  52.]  The 
issue  raised  at  all  times  was  one  of  law  alone.  The  ques- 
tion presented  is  whether  or  not  a  trustee  in  bankruptcy 
selling  assets  of  the  bankrupt  estate  is  exempt  from  pay- 
ing the  California  Retail  Sales  Tax  by  reason  solely  of 
the  fact  that  he  is  a  trustee  in  bankruptcy.  In  other 
words,  whether  or  not  sales  which  would  otherwise  be 
taxable  as  retail  sales  within  the  State  of  California  are 
not  taxable  as  retail  sales  because  they  are  sold  by  the 
trustee  in  bankruptcy  in  the  liquidation  of  a  bankrupt 
estate. 
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Assignment  of  Errors. 

The  appellant,  State  Board  of  Equalization  of  the  State 
of  California,  by  its  attorneys,  presents  to  the  court  its 
Assignment  of  Errors  whereby  said  appellant  assigns  as 
error  in  the  records  and  proceedings  of  the  District  Court 
of  the  United  States,  Southern  District  of  California, 
Central  Division,  the  following  particulars  and  errors: 

( 1 )  That  the  Court  erred  in  affirming  the  order  of 
the  Referee  in  Bankruptcy  restraining  the  State  Board 
of  Equalization  from  asserting  any  claim  for  retail  sales 
tax  under  the  provisions  of  the  California  Retail  Sales 
Tax  Act  by  reason  of  certain  sales  made  by  him  as  Trustee 
in  Bankruptcy  of  the  above  entitled  bankrupt  estate; 

(2)  That  the  Court  erred  in  concluding  that  the  sales 
made  by  L.  Boteler  as  Trustee  in  Bankruptcy  of  certain 
assets  belonging  to  the  said  bankrupt  estate  to  purchasers 
at  private  sale  for  the  purpose  of  liquidation  were  not  re- 
tail sales  within  the  meaning  of  the  California  Retail 
Sales  Tax  Act. 
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ARGUMENT. 
I. 
Piecemeal  Selling  of  Tangible  Personal  Property  Con- 
stitutes Doing  Business  as  a  Retailer  in  the  State 
of  California  Within  the  Provisions  of  the  Cali- 
fornia Retail  Sales  Tax  Act. 

Section  3  of  the  California  Retail  Sales  Tax  Act  pro- 
vides : 

"For  the  privilege  of  selling  tangible  personal  prop- 
erty at  retail  a  tax  is  hereby  imposed  upon  retailers 
at  the  rate  of  *  *  *  three  per  cent  of  the  gross 
receipts  of  any  such  retailer  from  the  sale  of  all 
tangible  personal  property  sold  at  retail  in  this  State 
on  and  after  July  1,  1935;     *     *     *." 

A  "retailer"  is  defined  in  Section  2(e)  of  said  Act  as 
follows : 

"'Retailer  includes  every  person  engaged  in  the 
business  of  making  sales  at  retail  *  *  *  of 
tangible  personal  property    *     *     *." 

A  "retail  sale"  or  "sale  at  retail"  is  defined  in  Section 
2(c)  of  said  Act  as  follows: 

"A  'retail  sale'  or  'sale  at  retail'  means  a  sale  to  a 
consumer  or  to  any  person  for  any  purpose  other 
than  for  resale  in  the  regular  course  of  business  in 
the  form  of  tangible  personal  property,     *     *     *." 

Section  17  of  the  Retail  Sales  Tax  Act  provides: 

"For  the  purpose  of  the  proper  administration  of 
this  act  and  to  prevent  evasion  of  the  tax  hereby  im- 


posed  it  shall  be  presumed  that  all  gross  receipts  are 
subject  to  the  tax  hereby  .imposed  until  the  contrary 
is  established.     *     *     *." 

"Business"  is  defined  in  Section  2(d)  of  said  Act  as 
follows : 

"*  *  *  any  activity  engaged  in  by  any  person  or 
caused  to  be  engaged  in  by  him  with  the  object  of 
gain,  benefit  or  advantage,  either  direct  or  indirect." 

From  these  definitions  it  is  clear  that  the  Trustee  in 
Bankruptcy,  in  selling  the  machinery  and  miscellaneous 
assets  of  Davis  Standard  Bread  Company,  was  engaged 
in  the  business  of  selling  at  retail  for  the  benefit  of  the 
creditors  of  that  company. 

It  is  argued  by  the  attorneys  for  the  Trustee  that  be- 
cause these  sales  are  sales  of  the  capital  assets  of  the 
business  rather  than  sales  of  the  merchandise  of  the  retail 
bakery  business,  they  are  sales  of  a  casual  and  incidental 
nature  and  are  not  a  part  of  the  usual  retail  business  of  the 
bakery  and  are,  therefore,  not  subject  to  the  Retail  Sales 
Tax  Act.  This  proposition  has  been  negatived  by  the 
Supreme  Court  of  the  State  of  California  in  the  very  re- 
cent case  of  Carl  M.  Bigsby  v.  Charles  G.  Johnson,  State 
Treasurer,  decided  Oct.  28,  1941,  and  appearing  at  page 
931  of  the  Advanced  California  Reports,  18  A.  C.  of 
No.  26,  p.  931 ;  6  C.  D.  212.  This  case,  decided  since 
the  signing  by  the  Referee  of  the  restraining  order 
herein  directed  to  the  State  Board  of  Equalization,  holds 
that  the  sale  by  a  retailer  of  the  capital  assets  of  his  busi- 
ness is  a  sale  subject  to  the  sales  tax.  The  property  sold 
in  that  case  was  a  Monomelt  pot  and  its  accessories,  which 
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constituted  a  capital  asset  in  the  nature  of  machinery  and 
equipment  and  was  no  part  of  the  merchandise  ordinarily 
sold  by  Bigsby.  The  Supreme  Court,  after  quoting  the 
sections  of  the  Act  heretofore  cited,  said  (p.  934)  : 

"The  question  arises,  therefore,  whether  the  legis- 
lature intended  to  include  in  the  measure  of  the  tax 
the  receipts  from  those  retail  sales  of  a  retailer  that 
are  incidental  and  casual,  as  well  as  from  the  retail 
sales  that  are  made  in  the  ordinary  course  of  busi- 
ness.     Although    most    jurisdictions    imposing    sales 
taxes  specifically  exempt   casual  or   isolated  sales,   a 
majority  of  them  hold  that  the  exemption  does  not  in- 
clude casual  retail  sales  made  in  the  course  of  busi- 
ness operations  by  one  who  is  engaged  in  the  retail 
sales  business.      (Prentice-Hall,   State  &   Local   Tax 
Service,  pars.  92,572,  92,953.)     The  tax  is  imposed 
upon  retailers  for  the  privilege  of  doing  a  retail  sales 
business  (Western  Lithograph  Co.  v.  State  Board  of 
Equalization,  11  Cal.   (2d)    156,   164  (78  Pac.   (2d) 
731,   117  A.   L.  R.  838)),  and  the  measure  of  the 
tax  is  the  gross  receipts  of  any  such  retailer  from  the 
sale  of  'all  tangible  personal  property  sold  at  retail. 
.     .     .'     (Act  8493,  sec.  3.)     The  plaintiff  is  a  re- 
tailer.    He  sold  the  personal  property  in  question  at 
retail  as  a  part  of  his  business  operations,  and  the 
plain  language  of   the  act  requires   the   inclusion  of 
the  gross  receipts  therefrom  in  the  measure  of  the 
tax.     He  can  claim  no  exemption  merely  by   virtue 
of  the  fact  that  the  sale  of  used  printing  equipment 
was  not  the  kind  of   retail   sale  ordinarily  made  by 
him.     Our  statute  creates  no  exemption  covering  the 
situation,    and    however    forceful    may    be    plaintiff's 
contention  that  this  type  of  sale  should  be  exempted 
from  the  operation  of  the  statute,   such   arguments 
must  be  directed  to  the  legislature  rather  than  to  the 
courts." 


The  California  Supreme  Court  in  the  case  of  Western 
Lithograph  Co.  v.  State  Board  of  Equalisation,  11  Cal. 
(2d)  156,  164,  held  that  the  retail  sales  tax  is  a  tax  im- 
posed for  the  privilege  of  making  sales  at  retail  in  the 
State  of  California.  A  sale  at  retail  is  any  sale  other 
than  a  sale  for  resale.  This  Trustee  in  Bankruptcy  is 
engaged  in  making  sales  at  retail  for  the  benefit  of  the 
creditors  of  Davis  Standard  Bread  Company,  Bankrupt. 
He  is  therefore  engaged  in  the  business  of  selling  at  re- 
tail and  is  subject  to  the  Sales  Tax  Act.  The  construc- 
tion of  a  State  statute  placed  thereon  by  a  State  court  is 
binding  upon  the  Federal  courts.  (Erie  Ry.  Co.  v.  Tomp- 
kins, 304  U.  S.  64,  58  S.  Ct.  Rep.  817;  see  also  Ruhlin  v. 
New  York  Life  Insurance  Co.,  304  U.  S.  202,  58  S.  Ct. 
860,  at  862.) 

In  the  case  of  Union  League  Club  v.  Johnson,  decided 
by  the  Supreme  Court  of  California  in  July,  1941  (18 
A.  C.  257),  the  court  upheld  a  sales  tax  upon  liquor  sold 
at  a  social  club.     The  court  there  said  (p.  260)  : 

"It  is  significant  that  the  statute  does  not  include 
the  word  'profit'  in  its  definitions  but  imposed  a  tax 
upon  the  transactions  of  one  conducting  business 
'with  the  object  of  gain,  benefit  or  advantage,  either 
direct  or  indirect.'  Assuming  that  no  profit  was 
either  intended  or  realized  by  the  club  from  the  op- 
erations of  its  dining  rooms  and  bar,  it  does  not  fol- 
low that  there  was  no  'gain,  benefit  or  advantage.' 
Few  persons  would  go  to  a  club  without  these  facili- 
ties and  they  undoubtedly  largely  contribute  to  the 
success  of  such  an  enterprise.  In  construing  a  stat- 
ute using  the  identical  language  of  our  own,  the  Su- 
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preme  Court  of  Iowa  aptly  remarked:  '''Profit" 
may  be  said  to  be  "gain,  benefit,  or  advantage,"  but 
"gain,  benefit,  or  advantage"  does  not  necessarily 
mean  only  "profit".'  (State  v.  Zellner,  133  Ohio  St. 
263  (13  N.  E.  (2d)  235).)" 

Section  124-a,  Title  28,  of  the  United  States  Code  an- 
notated provides: 

"Any  receiver,  liquidator,  referee,  trustee  or  other 
officers  or  agents  appointed  by  any  United  States 
court  who  is  authorized  by  said  court  to  conduct  any 
business,  or  who  does  conduct  any  business,  shall, 
from  and  after  June  18,  1934,  be  subject  to  all  State 
and  local  taxes  applicable  to  such  business  the  same 
as  if  said  business  were  conducted  by  an  individual 
or  corporation:  Provided,  however,  That  nothing  in 
this  section  contained  shall  be  construed  to  prohibit 
or  prejudice  the  collection  of  any  such  taxes  which 
accrued  prior  to  June  18,  1934,  in  the  event  that  the 
United  States  court  having  final  jurisdiction  of  the 
subject  matter  under  existing  law  should  adjudge  and 
decide  that  the  imposition  of  such  taxes  was  a  valid 
exercise  of  the  taxing  power  by  the  State  or  States, 
or  by  the  civil  subdivisions  of  the  State  or  States 
imposing  the  same.  (June  18,  1934,  c.  585,  48  Stat. 
993.)" 

In  other  words,  the  Trustee  in  Bankruptcy  is  liable  for 
any  State  Tax  imposed  for  the  conducting  of  any  business. 
This  does  not  mean  that  he,  as  Trustee  in  Bankruptcy, 
must  necessarily  conduct  the  retail  bakery  business  of  the 
bankrupt  in  order  to  be  subject  to  the  tax  in  the  instant 
case.  If  he  is  selling  the  machinery  and  equipment  at 
retail,  he  is  conducting  a  retail  business  within  the  mean- 
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ing  of  the  Act,  even  though,  as  was  said  in  the  Bigsby 
case,  supra,  it  is  not  the  same  kind  of  business  for  which 
the  company  was  originally  organized,  and  for  which  the 
said  corporation  originally  obtained  the  permit.  Suppose 
no  bankruptcy  had  been  had;  suppose  the  officers  of  the 
company  for  the  benefit  of  the  creditors  had  sold  out  the 
assets  of  the  business,  there  is  no  question  but  that  under 
the  Bigsby  case  those  officers  would  have  been  liable  for 
the  tax.  The  mere  fact  that  the  Trustee  in  Bankruptcy  is 
substituted  in  the  place  of  the  original  managers  of  the 
business  for  the  purpose  of  selling  out  the  assets  for  the 
benefit  of  the  creditors  does  not  vary  the  rule. 

An  excellent  case  upon  the  construction  of  Section 
124-a,  Title  28,  U.  S.  C.  A.,  is  Boteler  v.  Ingels,  308  U.  S. 
57,  521,  60  S.  Ct.  29.  In  that  case  the  United  States 
Supreme  Court  emphatically  reiterates  that  the  State  has 
the  right  to  impose  upon  Trustees  in  Bankruptcy  the  same 
obligations  for  the  same  privileges  that  they  impose  upon 
private  citizens.  There  is  no  doubt  that  if  Mr.  Boteler, 
acting  for  the  corporation,  were  selling  these  assets,  he 
would  be  liable  under  the  Retail  Sales  Tax  Act.  The 
mere  fact  that  he  is  acting  under  order  of  the  Federal 
Court  does  not  exempt  him  from  this  tax.  (See  also 
Gillis  v.  State  of  California,  293  U.  S.  62,  55  S.  Ct.  4,  79 
L.  Ed.  199.) 

The  payment  of  this  tax  is  not  a  charge  upon  the  estate. 
It  is  the  duty  of  the  Trustee  in  Bankruptcy  to  collect  this 
tax  from  the  purchasers  and  to  pay  it  into  the  State  Treas- 
ury.   He  performs  this  duty  in  return  for  the  privilege  of 
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selling  to  consumers  and  not  for  resale  in  the  State  of 
California.  (Sec.  8l/2,  Retail  Sales  Tax  Act.)  That  sec- 
tion provides  for  such  reimbursement.  In  the  case  of  De 
Aryan  v.  Akers,  12  Cal.  (2d)  781,  at  785,  the  court  said: 

4  The  pertinent  provisions  of  the  act  indicate  that 
the  legislature  recognized  the  obvious  economic  neces- 
sity of  the  retailer's  recoupment  of  the  tax  from  sales, 
and  that  some  such  method  as  that  adopted  by  it  for 
reimbursement  was  also  necessary  if  the  small  and 
independent  tradesman  was  to  remain  in  business.  It 
also  distinctly  indicated,  however,  that  the  provision 
for  the  method  of  reimbursement  should  not  disturb 
the  relationship  of  sovereign  and  taxpayer  created 
between  the  state  and  the  retailer.  *  *  *  When 
properly  understood,  in  connection  with  the  other 
parts  of  the  act,  the  provisions  of  sections  Hj/2  and 
9  here  involved  must  be  considered  valid  and  en- 
forceable. " 

The  legislature  has  not  exempted  sales  made  by  Re- 
ceivers and  Trustees  in  Bankruptcy  from  the  operation  of 
this  statute,  as  it  could  have  done  had  it  intended  said 
sales  to  be  exempt  and  as  it  has  done  in  other  statutes. 
(See  Sec.  2-c-l  of  the  Corporate  Securities  Act,  Deering's 
General  Laws,  Act  No.  3814,  General  Laws  of  California, 
Statutes  of  1917,  p.  673,  as  amended.) 

It  is  respectfully  submitted  that  the  Trustee,  having 
actually  exercised  the  privilege  of  selling  tangible  personal 
property  at  retail  in  this  State  as  a  retailer,  as  deiined  in 
the  statute  here  under  consideration,  and  as  construed  in 
the  Bigsby  case,  supra,  should  apply  for  and  procure  a  per- 
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mit  as  provided  by  Section  12  of  the  Retail  Sales  Tax 
Act  and  report  and  pa)'  to  the  State  of  California  3%  of 
the  gross  receipts  on  all  of  his  retail  sales  as  hereinabove 
and  in  said  Act  defined,  reimbursing  himself  and  the  estate 
therefor  as  provided  for  and  permitted  by  Section  8^  of 
said  Act. 

This  Court  well  knows  that  Trustees  in  Bankruptcy  sell 
thousands  of  dollars  worth  of  tangible  personal  property 
in  California  every  year.  The  primary  function  of  a 
Trustee  in  Bankruptcy  is  to  sell  the  assets  of  the  bankrupt 
estate.  All  of  these  sales  are  presumed  to  be  at  retail. 
(Retail  Sales  Tax  Act,  Sec.  17.)  The  tax  is  not  a  burden 
upon  the  estate  since  the  Trustee  has  the  duty  of  collecting 
it  from  the  purchaser.  Unless  these  Trustees  are  subject 
to  the  Retail  Sales  Tax  Act  they  may  come  into  their  mar- 
ket with  a  3%  advantage  over  all  other  sellers  in  the  State. 
This  was  not  the  purpose  and  intent  of  either  the  Retail 
Sales  Tax  Act  or  the  Bankruptcy  Act. 

Respectfully  submitted, 

Earl  Warren, 

Attorney  General  of  the  State  of  California, 

By  Alberta  Belford, 
Deputy  Attorney  General, 

Attorneys  for  Appellant,  State  Board  of  Equalisation  of 
the  State  of  California. 
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ANALYSIS  OF  ACT 

(1)  Nature  of  the  tax.  The  tax  is  imposed  upon  retailers  for 
the  privilege  of  selling  tangible  personal  property  at  retail. 

(2)  Rate  of  tax.  The  tax  is  imposed  at  the  rate  of  3  per  cent 
of  the  gross  receipts  from  retail  sales  of  tangible  personal  property 
sold  on  and  after  July  1,  1935.  The  rate  of  the  tax  was  2|  per  ceni 
of  the  gross  receipts  from  retail  sales  made  from  August  1,  1933, 
to  and  including  June  30,  1935. 

(3)  Who  are  taxable.  Any  person,  firm,  partnership,  corpora- 
tion, etc.,  engaged  in  the  business  of  selling  tangible  personal  prop- 
erty at  retail  is  subject  to  the  tax. 

Receipts  from  sales  by  manufacturers,  jobbers  and  wholesalers 
are  taxable  when  the  sales  are  made  in  the  course  of  their  business 
to  purchasers  for  use  or  consumption  and  not  for  resale. 

The  tax  does  not  apply  to  the  gross  receipts  from  isolated  or 
occasional  sales  of  tangible  personal  property  not  sold  or  used  in  the 
course  of  business  operations. 

(4)  Nontaxable  sales,  (a)  Sales  of  tangible  personal  property 
for  the  purpose  of  resale,  either  in  the  form  in  which  sold  or  when 
an  ingredient  or  component  part  of  other  tangible  personal  property. 

(b)  Sales  of  real  property. 

(c)  Sales  of  intangible  personal  property,  such  as  book  accounts, 
stocks,  bonds,  mortgages,  notes  and  other  evidences  of  debt. 

(d)  Sales  of  theater  tickets,  railroad,  stage  and  admission  tickets 
of  all  kinds. 

(e)  Sales  which  California  is  prohibited  from  taxing  under  the 
Federal  or  State  Constitution. 

(f)  Sales  of  gas,  electricity  and  water  when  delivered  to  con- 
sumers through  mains,  lines,  or  pipes. 

(g)  Sales  of  gold  bullion,  gold  concentrates  or  gold  precipitates 
by  the  producer  or  refiner  thereof. 

(h)  Sales  of  tangible  personal  property  used  for  the  performance 
of  a  contract  on  public  works  executed  prior  to  August  1,  1933. 

(i)  Sales  of  food  products  for  human  consumption.  The  term 
"food  products"  does  not  include  candy,  confectionery,  spirituous, 
malt  or  vinous  liquors,  soft  drinks,  sodas  or  beverages  such  as  are 
ordinarily  dispensed  at  bars  or  soda  fountains  or  in  connect  ion  there- 
with, medicines,  tonics,  and  preparations  in  liquid,  powdered,  granu- 
lar, tablet,  capsule,  lozenge,  and  pill  form  sold  as  dietary  supple- 
ments or  adjuncts,  or  meals  served  on  or  off  the  premises  of  the 
retailer  or  drinks  or  foods   furnished,   prepared   or  served    for  con- 
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sumption  at  tables,  chairs  or  counters  or  from  trays,  glasses,  dishes 
or  other  tableware  provided  by  the  retailer. 

(j)  Sales  to  the  United  States  or  any  agency  or  instrumentality 
thereof  except  a  corporate  agency  or  a  corporate  instrumentality. 

(k)  Sales  of  vessels  of  more  than  1,000  tons  burden  by  the 
builders  thereof. 

(I)  Sales  of  silver  bullion  by  the  producer  or  refiner  thereof. 

(m)  Sales  of  motor  vehicle  fuel  subject  to  the  tax  imposed  by 
the  "Motor  Vehicle  Fuel  License  Tax  Act"  and  not  subject  to  refund. 
If  subject  to  refund,  the  sales  tax  is  collected  by  deduction  from  the 
refund. 

(n)  Sales  of  any  publication  regularly  issued  at  average  inter- 
vals not  exceeding  one  month  and  of  tangible  personal  property 
which  becomes  an  ingredient  or  component  part  of  any  such  publi- 
cation. 

(o)  Sales  of  live  stock  and  poultry  of  a  kind  the  products  of 
which  ordinarily  constitute  food  for  human  consumption. 

(5)  What  is  required  of  sellers,  (a)  Every  person,  firm,  part- 
nership, corporation,  etc.,  engaging  in  the  business  of  selling  tangible 
personal  property,  the  gross  receipts  from  the  retail  sale  of  which 
are  required  to  be  included  in  the  measure  of  the  sales  tax,  must 
apply  to  the  State  Board  of  Equalization  for  a  permit  on  a  form 
prescribed  by  the  board.  Wholesalers,  as  well  as  retailers,  must 
secure  such  permit.  The  application  must  be  accompanied  by  a  fee 
of  one  dollar  ($1)  for  each  permit. 

(b)  A  separate  permit  must  be  secured  for  each  place  of  busi- 
ness, must  be  conspicuously  displayed  at  the  place  for  which  issued 
and  is  valid  until  suspended  or  revoked  by  the  board. 

(c)  Quarterly  returns  must  be  filed  with  the  board  within  15 
days  after  the  end  of  each  quarterly  period,  except  that  the  board 
may  require,  in  some  cases,  filing  of  returns  for  other  than  quar- 
terly periods. 

(d)  Returns  are  to  be  made  on  forms  prescribed  by  the  board 
and  must  be  accompanied  by  a  remittance  of  the  amount  of  tax  due, 
payable  to  the  State  Board  of  Equalization. 

(e)  Failure  to  pay  any  tax  or  assessment  within  the  time 
required  by  the  act  will  result  in  the  imposition  of  a  10  per  cent 
penalty. 

(f )  If  returns  are  not  filed,  an  assessment  of  the  amount  of  tax 
due  will  be  made  and  a  10  per  cent  penalty  added  thereto. 

(g)  Sellers  must  maintain  complete  records  of  all  their  gross 
receipts. 

(6)  Disposition  of  proceeds.  All  collections  are  deposited  in  the 
State  Treasury  to  the  credit  of  the  Retail  Sales  Tax  Fund.  After 
deductions  for  administrative  expense  and  allowance  of  refunds  for 
any  erroneous  collections  and  payments,  the  balance  in  such  fund 
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is  transferred  to  the  General  Fund  to  be  expended  for  the  support 
of  the  State  Government  and  the  public  school  system. 

(7)  Relationship  to  use  tax.  Attention  of  sellers  of  tangible 
personal  property  is  directed  to  the  Use  Tax  Act  administered  by  the 
State  Board  of  Equalization  in  conjunction  with  the  Retail  Sales 
Tax  Act.  Imposed  at  the  same  rate  as  the  sales  tax,  namely  3  per 
cent  of  the  sales  price,  the  use  tax  applies  to  such  amounts  when 
tangible  personal  property  is  purchased  from  retailers  for  storage, 
use,  or  consumption  in  California,  except  when  the  gross  receipts 
from  the  sale  of  the  property  are  subject  to  the  sales  tax  here  or 
in  those  cases  where  an  exemption  is  provided,  as  for  food  products 
and  motor  vehicle  fuel.  The  principal  application  of  the  use  tax  is 
with  respect  to  property  purchased  outside  of  California  or  in  inter- 
state commerce  for  use  here. 

If  retailers  maintain  places  of  business  in  California  they  are 
required  to  collect  the  use  tax  whenever  they  make  sales  of  tangible 
personal  property  with  respect  to  which  that  tax  applies.  Such 
transactions  should  be  reported  along  with  the  sales  tax  and  an 
appropriate  space  is  provided  for  that  purpose  in  the  forms  for 
return.  Retailers  who  do  not  maintain  places  of  business  in  Cali- 
fornia may  be  authorized  to  collect  the  use  tax  from  their  customers, 
after  securing  certificates  of  such  authority,  upon  compliance  with 
conditions  prescribed  by  the  State  Board  of  Equalization.  AVhen- 
ever  the  use  tax  is  not  collected  by  the  seller  it  must  be  paid  directly 
to  the  board  by  the  purchaser.  Accordingly,  retailers  may  be  respon- 
sible for  the  use  tax  either  as  sellers  or  purchasers  of  property ;  typi- 
cal examples  of  liability  for  use  tax  as  purchasers  are  with  respect 
to  furniture,  stationery,  office  supplies,  advertising  matter,  and  plant 
equipment  bought  for  use  here  from  out-of -State  sellers  who  do  not 
maintain  places  of  business  in  California  or  who  have  not  been 
authorized  to  collect  the  use  tax  from  their  purchasers. 


Retail  Sales  Tax  Act 


An  act  imposing  a  tar  for  the  privilege  of  selling,  renting,  leasing, 
producing,  fabricating,  processing,  printing  or  imprinting  tangible 
personal  property  and  for  the  privilege  of  furnishing,  preparing 
or  sirring  tangible  personal  property,  providing  for  permits  to 
sillers  of  tangible  personal  property,  providing  for  the  levying, 
assessing,  collecting,  paying  and  disposing  of  such  tax,  making  an 
appropriation  for  the  administration  hereof,  prescribing  penalties 
for  violations  of  the  provisions  hereof,  and  providing  this  act 
shall  lake  effect  immediately.  {Statutes  1939,  p.  2169;  operative 
July  1,  1939.] 

History. — Enacted  Stats.  1933,  p.  2599.  Stats.  1935,  p.  1256,  added  the  words 
"renting  or  leasing."  Stats.  1939,  p.  2169,  added  the  words  "producing,  fabricating, 
processing,  printing  or  imprinting"  and  changed  "retailer"  to  "seller  of  tangible 
personal    property."  • 

(Approved  July  31,  1933.  Stats.  1933,  p.  2599  ;  amended  by  Stats.  1935,  pp.  1225, 
1252  and  1256;  Stats.  1937,  pp.  1326  and  2222,  and  by  Stats.  1939,  pp.  1224, 
1890,  1906  and  2170;  Stats.  (First  Extra  Session)  1940,  Chaps.  32,  46  and  50; 
Stats.  1941,  Chaps.  247,  681  and  767.) 

SHORT  TITLE 

Section  1.  This  act  is  known  and  may  be  cited  as  the  "Retail 
Sales  Tax  Act  of  1933."     [Original  section;  Statutes  1933,  p.  2599.} 

DEFINITIONS 

Sec.  2.  The  following  words,  terms  and  phrases  when  used  in 
this  act  have  the  meaning  ascribed  to  them  in  this  section,  except 
where  the  context  clearly  indicates  a  different  meaning: 

(a)  "Person"  includes  any  individual,  firm,  copartnership,  joint 
adventure,  association,  social  club,  fraternal  organization,  corpora- 
tion, estate,  trust,  business  trust,  receiver,  syndicate,  this  State,  any 
county,  city  and  county,  municipality,  district  or  other  political  sub- 
division thereof,  or  any  other  group  or  combination  acting  as  a  unit, 
and  the  plural  as  well  as  the  singular  number. 

(b)  "Sale"  means  any  transfer  of  title  or  possession,  or  both, 
exchange,  barter,  lease  or  rental,  conditional  or  otherwise,  in  any 
manner  or  by  any  means  whatsoever,  of  tangible  personal  property, 
for  a  consideration,  or  any  withdrawal,  except  a  withdrawal  pursuant 
to  a  transaction  in  foreign  or  interstate  commerce,  of  tangible  per- 
sonal property  from  the  place  at  which  such  property  is  located  for 
delivery  to  a  point  in  this  State  for  the  purpose  of  the  transfer  of 
title  or  possession,  or  both,  exchange,  barter,  lease  or  rental,  condi- 
tional or  otherwise,  in  any  manner  or  by  any  means  whatsoever,  of 
such  tangible  personal  property  for  a  consideration,  and  includes  the 
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producing,  fabricating,  processing,  printing  or  imprinting  of  tangible 

personal  property  for  consumers  who  furnish  either  directly  or  indi- 
rectly the  materials  used  in  such  producing,  fabricating,  processing, 
printing  or  imprinting,  the  furnishing  and  distributing  of  tangible 
persona]  property  for  a  consideration  by  social  clubs  and  fraternal 
organizations  to  their  members  or  others,  and  the  furnishing,  prepar- 
ing or  serving  for  a  consideration  of  food,  meals  or  drinks.  A  trans 
action  whereby  the  possession  of  property  is  transferred  but  the 
seller  retains  the  title  as  security  for  the  payment  of  the  price  shall 
be  deemed  a  sale.  A  transfer  for  a  consideration  of  the  title  or  pos- 
session of  tangible  personal  property  which  has  been  produced,  fabri- 
cated or  printed  to  the  special  order  of  the  customer,  or  of  any 
publication,  shall  likewise  be  deemed  a  sale. 

(c)  A  "retail  sale"  or  "sale  at  retail"  means  a  sale  to  a  con- 
sumer or  to  any  person  for  any  purpose  other  than  for  resale  in  the 
regular  course  of  business  in  the  form  of  tangible  personal  property, 
except  that  the  expressions  "transfer  of  possession,"  "lease,"  and 
"rental"  as  used  in  subdivision  (b)  of  this  section  shall  mean  and 
include  only  such  transactions  as  the  board,  upon  investigation,  finds 
to  be  in  lieu  of  sales  as  defined  in  subdivision  (b)  of  this  section 
without  the  words  "lease  or  rental." 

The  delivery  in  this  State  of  tangible  personal  property  by  an 
owner  or  former  owner  thereof  or  by  a  factor  if  such  delivery  is  to 
a  consumer  pursuant  to  a  retail  sale  made  bv  a  retailer  not  engaged 
in  business  in  this  State,  is  a  retail  sale  in  this  State  by  the  person 
making  such  delivery  and  such  person  shall  include  the  retail  selling 
price  of  such  property  in  his  gross  receipts. 

(d)  "Business"  includes  any  activity  engaged  in  by  any  person 
or  caused  to  be  engaged  in  bv  him  with  the  object  of  gain,  benefit  or 
advantage,  either  direct  or  indirect. 

fe)  "Peller"  includes  every  person  engaged  in  the  business  of 
soil  inn-  tangible  personal  property  the  uross  receipts  from  the  retail 
sale  of  which  are  required  to  be  included  in  the  measure  of  the  lax 
imposed  hereunder. 

"Retailer"  includes  every  person  engaged  in  the  business  of 
making  sales  at  retail  or  in  the  business  of  making  retail  sales  at 
auction  of  tangible  personal  pronertv  owned  bv  such  person  or  others: 
except  that  public  or  private  schools,  school  districts,  sludeni  organi- 
zations and  narent-teacher  associations  serving  meals  exclusively  to 
students  and  teachers,  and  emplovers  or  employee  organizations 
serving  meals  exclusively  to  enmlovees  shall  not  be  regarded  as 
T*etaders  of  the  meals  served  bv  them.  When  in  the  opinion  of  the 
board  it  is  necessary  for  the  efficient  administration  of  this  act  to 
reorard  anv  salesman,  renreseiitatives.  peddlers  or  canvassers  as  the 
.agents  of  the  dealers,  distributors,  supervisors  or  emplovers  under 
whom  the v  onerat«  or  from  whom  thev  obtain  the  tangible  personal 
pronertv  sold  bv  them,  irrespective  of  whptb*»T  thev  nv  making  sales 
r>n  frbprr  own  b"half  o>-  on  1i"1>m|('  ,,l'  rh^Ti  (l..;,|(,rs.  distributors,  super- 
visors or  employers  the  board  mav  so  regard  them  and  may  regard 
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the  dealers,  distributors,   supervisors  or  employers  as  retailers  for 
purposes  of  this  act. 

(f)  "Gross  receipts"  means  the  total  amount  of  the  sale  or  lease 
or  rental  price,  as  the  case  may  be,  of  the  retail  sales  of  retailers, 
including-  any  services  that  are  a  part  of  such  sales,  valued  in  money, 
whether  received  in  money  or  otherwise,  including  all  receipts,  cash, 
credits  and  property  of  any  kind  or  nature,  and  also  any  amount  for 
which  credit  is  allowed  by  the  seller  to  the  purchaser,  without  any 
deduction  therefrom  on  account  of  the  cost  of  the  property  sold, 
except  that  in  accordance  with  such  rules  and  regulations  as  the 
board  may  prescribe,  a  deduction  may  be  taken  if  the  retailer  has 
purchased  property  for  some  other  purpose  than  resale,  has  reim- 
bursed his  vendor  for  tax  which  the  vendor  must  pay  to  the  State,  or 
has  paid  the  use  tax  with  respect  to  such  property,  and  has  resold 
the  property  prior  to  making  any  use  of  such  property  other  than 
retention,  demonstration,  or  display  while  holding  it  for  sale  in  the 
regular  course  of  business,  and  without  any  deduction  on  account 
of  the  cost  of  the  materials  used,  labor  or  service  cost,  interest  paid, 
losses  or  any  other  expense  whatsoever ;  provided,  however,  that 
cash  discounts  allowed  and  taken  on  sales  shall  not  be  included,  and 
"gross  receipts"  shall  not  include  the  sale  price  of  property  returned 
by  customers  upon  rescission  of  the  contract  of  sale,  when  the  full 
sale  price  thereof  is  refunded  either  in  cash  or  by  credit,  nor  shall 
"gross  receipts"  include  the  price  received  for  labor  or  services  used 
in  installing  or  applying  the  property  sold. 

For  the  purpose  of  this  act  the  total  amount  of  the  sale  nrice 
above  mentioned  shall  be  deemed  to  be  the  amount  received  exclusive 
of  the  tax  hereby  imposed ;  provided,  that  the  retailers  shall  estab- 
lish to  the  satisfaction  of  the  board  that  the  tax  imposed  hereunder 
had  been  added  to  the  sale  price  and  not  absorbed  by  the  retailer. 

(g)  "Board"  means  the  State  Board  of  Equalization. 

(h)  "Tangible  personal  property"  means  personal  property  which 
may  be  seen,  weighed,  measured,  felt,  touched,  or  is  in  any  other 
manner  perceptible  to  the  senses. 

(i)  "In  this  State"  or  "in  the  State"  means  within  the  exterior 
limits  of  the  State  of  California  and  includes  all  territory  within  such 
limits  owned  by  or  ceded  to  the  United  States  of  America.  [Statutes 
1941,  Chapter  247 ;  operative  July  1,  1941.] 

History. — Enacted  Stats.  1933,  p.  2599.  Stats.  1935,  p.  1256,  added  provisions 
to  (a)  respecting  state  and  political  subdivisions;  added  provisions  to  (b)  respecting 
transfer  of  possession,  lease,  rental  and  fabrication:  added  provisions  to  (c)  defining 
"transfer  of  possession,"  "lease"  and  "rental"';  added  provisions  to  (e)  respecting 
dealers,  distributors,  etc.,  as  retailers;  added  provisions  to  (f)  respecting  lease  or 
rental  price;  and  added  (h)  and  (i).  Stats.  1937,  p.  2223,  added  provisions  to  (e) 
respecting  sales  at  auction.  Stats.  1939,  p.  2170,  added  to  (a)  the  words  "social  club, 
fraternal  organization";  added  to  (b)  the  references  to  withdrawals,  to  producing, 
processing,  printing,  or  imprinting,  to  social  clubs  and  fraternal  organizations  and  to 
special  orders,  and  revised  provisions  relating  to  the  serving  of  food,  meals,  or 
drinks;  added  to  (c)  the  words  "in  the  regular  course  of  business"  and  the  entire 
second  paragraph;  added  to  (e)  the  first  paragraph  and  the  reference  in  the  second 
paragraph  to  the  serving  of  meals  to  students,  teachers  and  employees;  added  to 
(f)  the  proviso  relating  to  deduction  on  account  of  cost  of  property;  added  the  words 
"upon  rescission  of  the  contract  of  sale"  and  omitted  the  words  "remodeling"  and 
"repairing."     Stats.   1941,  Chap.  247,   added  to   (b)   the  words  "or  of  any  publication." 
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TRANSFERS  OF  PUBLICATIONS 

Sec.  2.5.  Repealed.  [Statutes  1941,  Chapter  247  ;  operative  July 
1,  1941.] 

History. — Enacted  Stats.  (First  Extra  Session)  1940,  Chap.  46,  providing  that 
"sale"  did  not  include  the  transfer  of  any  publication  by  the  publisher  thereof  or 
subsequent  distributors  thereof  if  such  publication  was  regularly  issued  at  average 
intervals  not  exceeding  one   month. 

LEVY  OF  TAX;  TAX  RATE 

Sec.  3.  For  the  privilege  of  selling  tangible  personal  property  at 
retail  a  tax  is  hereby  imposed  upon  retailers  at  the  rate  of  2\  per  cent 
of  the  gross  receipts  of  any  such  retailer  from  the  sale  of  all  tangible 
personal  property  sold  at  retail  in  this  State  on  and  after  August  1, 
1933,  and  to  and  including  June  30,  1935;  and  at  the  rate  of  3  per 
cent  of  the  gross  receipts  of  any  such  retailer  from  the  sale  of  all 
tangible  personal  property  sold  at  retail  in  this  State  on  and  after 
July  1,  1935.  Such  tax  shall  be  paid  at  the  time  and  in  the  manner 
hereinafter  provided  and  shall  be  in  addition  to  any  and  all  other 
taxes.      [Statutes  1935,  p.  1253;  operative  July  1,  1935.] 

History. — Enacted  Stats.  1933,  p.  2600.  Stats.  1935,  p.  1253,  increased  rate, 
effective   July   1,   1935,  to  three   per  cent. 

CONTRACTS   MADE    PRIOR    TO    EFFECTIVE   DATE    OF    ACT 

Sec.  4.  Repealed.  [Statutes  1939,  p.  2172;  operative  July  1, 
1939.] 

History. — Enacted  Stats.  1933,  p.  2600,  providing,  in  the  case  of  sales  contracts 
made  prior  to  the  effective  date  of  the  act,  for  the  addition  to  the  sales  price  of 
the  amount  of  tax   imposed   by  this  act. 

EXEMPTIONS 

Sec.  5.  There  are  hereby  specifically  exempted  from  the  pro- 
visions of  this  act  and  from  the  computation  of  the  amount  of  tax 
levied,  assessed  or  payable  under  this  act  the  following: 

(a)  The  gross  receipts  from  sales  of  tangible  personal  property 
which  this  State  is  prohibited  from  taxing  under  the  Constitution  or 
laws  of  the  United  States  of  America  or  under  the  Constitution  of 
this  State. 

(b)  The  gross  receipts  from  the  sales,  furnishing,  or  service  of 
gas,  electricity,  and  water,  when  delivered  to  consumers  through 
mains,  lines,  or  pipes. 

(c)  The  gross  receipts  from  the  sale  of  gold  buillion  or  gold  con- 
centrates or  gold  precipitates  by  the  producer  or  refiner  thereof. 

(d)  The  gross  receipts  from  sales  of  tangible  personal  property 
used  for  the  performance  of  a  contract  on  public  works  executed  prior 
to  the  effective  date  of  this  act. 

(e)  The  gross  receipts  from  the  sale  of  food  products  for  human 
consumption.  "Food  products"  as  used  herein  includes  cereals  and 
cereal  products,  milk  and  milk  products,  oleomargarine,  meat  and 
meat  products,  fish  and  fisli  products,  eggs  and  egg  products,  vege- 
tables and  vegetable  products,  fruit  and  fruit  products,  spices  and 
salt,  sugar  and  sugar  products  other  than  candy  and  confectionery, 
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coffee  and  coffee  substitutes,  tea,  cocoa  and  cocoa  products  other 
than  candy  and  confectionery.  "Food  products"  does  not  include 
spirituous,  malt  or  vinous  liquors,  soft  drinks,  sodas  or  beverages 
such  as  are  ordinarily  dispensed  at  bars  and  soda  fountains  or  in 
connection  therewith,  medicines,  tonics,  and  preparations  in  liquid, 
powdered,  granular,  tablet,  capsule,  lozenge,  and  pill  form  sold  as 
dietary  supplements  or  adjuncts,  nor  dot's  "food  products"  include 
meals  served  on  or  off  the  premises  of  the  retailer  nor  drinks  or  foods 
furnished,  prepared  or  served  for  consumption  at  tables,  chairs  or 
counters  or  Prom  trays,  glasses,  dishes  or  other  tableware  provided 
by  the  retailer. 

i  f)  The  gross  receipts  from  sales  made  prior  to  July  1,  1939,  to 
the  Tinted  Slates  or  any  agency  or  instrumentality  thereof  except  a 
corporate  agency  or  a  corporate  instrumentality.  [Statutes  1939, 
p.  2172;  operative  July  1,  1939.] 

History.— Enacted  Stats.  1933,  p.  2601.  Stats.  1935,  p.  1253,  added  (e).  Stats. 
1939,  p.  2172,  added  to  (e)  the  reference  to  medicines,  tonics,  etc.,  revised  provision 
referring  to  meals,  drinks,   and   foods,  and   added    (f). 

EXEMPTION  OF  SALES  TO  THE  UNITED  STATES 

Sec.  5.1.  There  are  hereby  specifically  exempted  from  the  pro- 
visions of  this  act  and  from  the  computation  of  the  amount  of  taxes 
levied,  assessed  or  payable  hereunder  the  gross  receipts  from  the  sale 
of  any  tangible  personal  property  to  the  United  States  or  any  agency 
or  instrumentality  thereof  except  a  corporate  agency  or  a  corporate 
instrumentality.    '  [Statutes   1939,   p.   1890;   in    effect' June   12,   1939.] 

History.— Added   by   Stats.   1939,   p.    1890. 

EXEMPTION  OF  PUBLICATIONS 

Sec.  5.2.  There  are  hereby  specifically  exempted  from  the  pro- 
visions of  this  act  and  from  the  computation  of  the  amount  of  tax, 
levied,  assessed,  or  payable  under  this  act,  the  gross  receipts  from  the 
sale  of  tangible  personal  property  which  becomes  an  ingredient  or 
component  part  of  any  publication  regularly  issued  at  average  inter- 
vals not  exceeding  one  month  and  the  gross  receipts  from  the  sale  of 
any  such  publication.  [Statutes  1941,  Chapter  247;  operative  July 
1,  1941.] 

History.— Enacted   Stats.   1941,    Chap.   247. 

SALES  TO  UNITED  STATES  CONTRACTORS 

Sec.  5.3.  Notwithstanding  any  other  provision  of  law  the  tax 
imposed  under  this  act  shall  apply  to  the  gross  receipts  from  the  sale 
of  any  tangible  personal  property  to  contractors  purchasing  such  prop- 
erty either  as  the  agents  of  the  United  States  or  for  their  own  account 
and  subsequent  resale  to  the  United  States  for  use  in  the  performance 
of  contracts  with  the  United  States  for  the  construction  of  improve- 
ments on  or  to  real  property.  [Statutes  1941,  Chapter  681;  in  effect 
June  11,  1941.] 

History. — Enacted   Stats.    1941,   Chap.   681. 
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EXEMPTION  OF  VESSELS 

Sec.  5.7.  There  are  hereby  specifically  exempted  from  the  pro- 
visions of  this  act  and  from  the  computation  of  the  amount  of  tax 
levied,  assessed  or  payable  under  this  act  the  gross  receipt  from  sales 
by  builders  thereof  of  vessels  of  more  than  1,000  tons  burden.  [Stat- 
utes 1937,  p.  1326;  in  effect  August  27,  1937.} 

History.— Added    by   Stats.    1937,    p.    1326. 

EXEMPTION  OF  AIRCRAFT  SALES  TO  THE  UNITED  STATES 

Sec.  5.13.  There  are  hereby  specifically  exempted  from  the  pro- 
visions of  this  act  and  from  the  computation  of  the  amount  of  tax 
levied,  assessed,  or  payable  under  this  act,  the  gross  receipts  from 
sales  of  aircraft  and  parts  therefor  made  to  the  United  States  Govern- 
ment for  purposes  of  National  defense.  [Statutes  1939,  p.  1224;  in 
effect  May  3,  1939.] 

History.— Added   by  Stats.   1939,   p.   1224. 

EXEMPTION  OF  SILVER  BULLION 

Sec.  5.14.  There  are  hereby  specifically  exempted  from  the  pro- 
visions of  this  act,  and  from  the  computation  of  the  amount  of  tax 
levied,  assessed,  or  payable  under  this  act,  the  gross  receipts  from 
the  sales  of  silver  bullion  by  the  producer  or  refiner  thereof.  [Statutes 
1939,  p.  1906;  in  effect  June  12,  1939.] 

History.— Added    by    Stats.    1939,    p.    1906. 

EXEMPTION  OF  LIVE  STOCK  AND  POULTRY 

Sec.  5.18.  There  are  hereby  specifically  exempted  from  the  com- 
putation of  the  amount  of  tax  levied,  assessed  or  payable  under  this 
act,  the  gross  receipts  from  sales  of  live  stock  and  poultry  of  a  kind 
the  products  of  which  ordinarily  constitute  food  for  human  consump- 
tion. [Statutes  (First  Extra  Session)  1940,  Chapter  50;  in  effect 
June  4,  1940.] 

History. — Added    by   Stats.    (First    Extra    Session)    1940,   Chap.   50. 

EXEMPTION  OF  MOTOR  VEHICLE  FUEL 

Sec.  6.  There  is  hereby  specifically  exempted  from  the  provisions 
of  this  act  and  from  the  computation  of  the  amount  of  tax  levied, 
assessed  or  payable  under  this  act,  the  gross  receipts  received  from 
sales  or  distributions  of  motor  vehicle  fuel  in  this  State  subjed  to  the 
tax  imposed  thereon  under  the  provisions  of  the  "Motor  Vehicle  Fuel 
License  Tax  Act,"  and  not  subject  to  refund. 

The  tax  by  this  act  imposed  upon  those  sales  of  motor  vehicle  fuel 
which  are  subject  to  tax  and  refund  under  the  "Motor  Vehicle  Fuel 
License  Act"  shall  be  collected  by  the  State  Controller  by  way  of 
deduction  from  refunds  otherwise  allowable  under  said  act.  The 
amount  of  such  deductions,  he  shall  transfer  from  the  Motor  Vehicle 
Fuel  Fund  to  the  Retail  Sales  Tax  Fund. 

This  section  is  hereby  declared  to  be  separable  and  distinct  from 
all  other  portions  of  this  act,  and  shall  not  be  deemed  ;i  consideration 
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or  inducement  for  the  enactment  of  the  whole  or  any  portion  of  this 
act.  If  this  section  be  for  any  reason  declared  invalid,  the  remainder 
of  this  act  shall  remain  in  full  force  and  effect  and  shall  be  as  completely 
operative  as  though  this  section  had  not  been  included  therein.  [Orig- 
inal section;  Statutes  1933,  p.  2601.] 

REFUNDS  TO  GOVERNMENTAL  AGENCIES 

Sec.  7.  Repealed.  [Statutes  1935,  p.  1253;  operative  July  1, 
1935.] 

History. — Enacted  Stats.  1933,  p.  2601,  providing  for  refund  to  governmental 
agencies  of  tax  paid  upon  sales  to  the  governmental  agencies  of  food  stuffs  used 
for  free  distribution  to  the  poor  and   needy. 

ADVERTISING    BY    RETAILERS    CONCERNING   ABSORPTION 

OF  TAX 

Sec.  8.  It  shall  be  unlawful  for  any  retailer  to  advertise  or  hold 
out  or  state  to  the  public  or  to  any  customer,  directly  or  indirectly, 
that  the  tax  or  any  part  thereof  imposed  by  this  act  will  be  assumed  or 
absorbed  by  the  retailer  or  that  it  will  not  be  added  to  the  selling 
price  of  the  property  sold,  or  if  added  that  it  or  any  part  thereof  will 
be  refunded.  Any  person  violating  any  of  the  provisions  of  this  sec- 
tion shall  be  guilty  of  a  misdemeanor.  [Original  section;  Statutes 
1933,  p.  2602.] 

COLLECTION  OF  TAX  BY  RETAILER  FROM  CONSUMER 

Sec.  8|.  The  tax  hereby  imposed  shall  be  collected  by  the  retailer 
from  the  consumer  in  so  far  as  the  same  can  be  done.  This  section  is 
hereby  declared  to  be  separable  and  distinct  from  all  other  portions  of 
this  act,  and  shall  not  be  deemed  a  consideration  or  inducement  for  the 
enactment  of  the  whole  or  any  portion  of  this  act.  If  this  section  be 
for  any  reason  declared  invalid,  the  remainder  of  this  act  shall  remain 
in  full  force  and  effect  and  shall  be  as  completely  operative  as  though 
this  section  had  not  been  included  herein.  [Original  section;  Statutes 
1933,  p.  2602.] 

QUARTERLY  GROSS  RECEIPTS  RETURN;  PAYMENT  OF  TAX; 

REVENUE  STAMPS 

Sec.  9.  The  tax  levied  hereunder  shall  be  a  direct  obligation  of 
the  retailer  and  shall  be  due  and  payable  quarterly  on  or  before  the 
fifteenth  day  of  the  month  next  succeeding  each  quarterly  period,  the 
first  of  such  quarterly  periods  being  the  period  commencing  with 
August  1,  1933,  and  ending  on  the  thirtieth  day  of  September,  1933. 
Each  seller  shall  on  or  before  the  fifteenth  day  of  the  month  following 
the  close  of  the  first  quarterly  period  as  above  defined,  and  on  or 
before  the  fifteenth  day  of  the  month  following  each  subsequent  quar- 
terly period  of  three  months,  make  out  a  return  for  the  preceding 
quarterly  period  in  such  form  as  may  be  prescribed  by  the  board 
showing  the  gross  receipts  of  the  seller,  the  amount  of  the  tax  for  the 
period  covered  by  such  return  and  such  information  as  the  board  may 
deem  necessary  for  the  proper  administration  of  this  act.  The  seller 
shall  deliver  the  return  together  with  a  remittance  of  the  amount  of 
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the  tax  due  to  the  office  of  the  board.  The  board,  if  it  deems  it  nec- 
essary in  order  to  insure  the  payment  or  facilitate  the  collection  of 
the  tax  imposed  by  this  act,  may  require  returns  and  payment  of  the 
tax  to  be  made  for  quarterly  periods  other  than  calendar  quarters, 
depending  upon  the  location  of  the  principal  place  of  business  of  the 
seller,  or  for  other  than  quarterly  periods.  Returns  shall  be  signed 
by  the  seller  or  his  duly  authorized  agent  but  need  not  be  verified  by 
oath. 

Gross  receipts  from  rentals  or  leases  of  tangible  personal  property 
shall  be  reported  and  the  tax  paid  with  respect  thereto  in  accordance 
with  such  rules  and  regulations  as  the  board  may  prescribe. 

The  board,  if  it  deems  it  necessary  to  insure  the  collection  of  the 
tax  imposed  by  this  act,  may  provide  by  rule  and  regulation  for  the 
collection  of  said  tax  by  the  affixing  and  canceling  of  revenue  stamps 
and  may  prescribe  the  form  and  method  of  such  affixing  and  canceling. 

The  board  may  by  regulation  provide  that  the  amount  collected 
by  the  retailer  from  the  consumer,  in  reimbursement  of  taxes  imposed 
by  this  act,  shall  be  displayed  separately  from  the  list,  advertised  in 
the  premises,  marked  or  other  price  on  the  sales  check  or  other  proof 
of  sale.      [Statutes  1941,  Chapter  247 ;  operative  July  1,  1941.] 

History. — Enacted  Stats.  1933  p.  2602.  Stats.  1935,  p.  1258,  omitted  provisions 
authorizing  the  granting  of  an  extension  of  time  for  the  payment  of  tax  on  credit 
sales  and  added  paragraph  respecting  reporting  tax  on  receipts  from  leases  and 
rentals.  Stats.  1939,  p.  2173,  substituted  "seller"  for  "retailer"  in  provisions  relating 
to  the  filing  of  returns.  Stats.  1941,  Chap.  247,  added  provisions  for  returns  for 
quarterly  periods  other  than  calendar  quarters. 

DELINQUENCY  PENALTY; INTEREST 

Sec.  9^.  Any  person  failing  to  pay  any  tax,  except  taxes  deter- 
mined by  the  board  under  the  provisions  of  Sections  17  and  18  hereof, 
within  the  time  required  by  this  act  shall  pay  in  addition  to  the  tax 
a  penalty  of  10  per  cent  of  the  amount  thereof,  plus  interest  at  the 
rate  of  one-half  of  1  per  cent  a  month,  or  fraction  thereof,  from  the 
date  at  which  the  tax  became  due  and  payable  until  the  date  of  pay- 
ment.     [Statutes  1935,  p.  1258;  operative  July  1,  1935.] 

History.— Added   by   Stats.   1935,   p.    1258. 

EXTENSION  OF  TIME  FOR  FILING  RETURNS 

Sec.  10.  The  board  for  good  cause  may  extend  for  not  to  exceed 
one  month  the  time  for  making  any  return  or  paying  any  tax  required 
under  the  provisions  of  this  act. 

Any  person  to  whom  such  extension  is  granted  and  who  pays  the 
tax  within  the  period  for  which  the  extension  is  granted  shall  pay,  in 
addition  to  the  tax,  interest  at  the  rate  of  6  per  cent  per  annum  from 
the  date  the  tax  would  have  been  due  without  such  extension  to  the 
date  of  payment.      [Statutes  1939,  p.  2174;  operative  July  1,  1939.] 

History. — Enacted  Stats.  1933,  p.  2603.  Stats.  1939,  p.  2174,  changed  "30  days" 
to  "one  month";  added  to  first  paragraph  the  words  "or  paying  any  tax"  and  added 
the  entire  second  paragraph. 

SECURITY  FOR  PAYMENT  OF  TAX 

Sec.  11.  The  board,  whenever  it  deems  it  necessary  to  insure  com- 
pliance with  the  provisions  of  tliis  act,  may  require  any  person  subject 
to  the  tax  imposed  hereunder  to  deposit   with  it  such  security  as  the 
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board  may  determine.  The  amount  of  the  security  shall  be  fixed  by 
the  board  but  shall  not  be  greater  than  twice  the  person's  estimated 
average  tax  for  the  period  for  which  he  files  returns,  determined  in 
such  manner  as  the  board  deems  proper,  or  ten  thousand  dollars  ($10,- 
000),  whichever  amount  is  the  lesser.  The  amount  of  the  security 
may  be  increased  or  decreased  by  the  board  subject  to  the  limitations 
herein  provided.  The  security  may  be  sold  by  the  board  at  public  sale 
if  it  becomes  necessary  so  to  do  in  order  to  recover  any  tax,  interest 
or  penalty  due.  Notice  of  such  sale  may  be  served  upon  the  person 
who  deposited  such  securities  personally  or  by  mail;  if  by  mail,  service 
shall  be  made  in  the  manner  prescribed  by  Section  1013  of  the  Code  of 
Civil  Procedure  and  addressed  to  the  person  at  his  address  as  the  same 
appears  in  the  records  of  the  board.  Upon  any  such  sale,  the  surplus, 
if  any,  above  the  amounts  due  under  this  act  shall  be  returned  to  the 
person  who  deposited  the  security.  [Statutes  1941,  Chapter  247 ;  oper- 
ative July  1,  1941.] 

History. — Enacted  Stats.  1933,  p.  2G03.  Stats.  1941,  Chap.  247,  added  second  and 
third   sentences  and   reworded   fourth   sentence. 

PERMITS 

Sec.  12.  Thirty  days  after  the  effective  date  of  this  act,  it  shall  be 
unlawful  for  any  person  to  engage  in  or  transact  business  as  a  seller 
within  this  State,  unless  a  permit  or  permits  shall  have  been  issued  to 
him  as  hereinafter  prescribed.  Every  person  desiring  to  engage  in  or 
conduct  business  as  a  seller  within  this  State  shall  file  with  the  board 
an  application  for  a  permit  or  permits.  Every  application  for  such 
a  permit  shall  be  made  upon  a  form  prescribed  by  the  board  and  shall 
set  forth  the  name  under  which  the  applicant  transacts  or  intends  to 
transact  business,  the  location  of  his  place  or  places  of  business,  and 
such  other  information  as  the  board  may  require.  The  application 
shall  be  signed  by  the  owner  if  a  natural  person ;  in  the  case  of  an 
association  or  partnership,  by  a  member  or  partner  thereof;  in  the 
case  of  a  corporation,  by  an  executive  officer  thereof  or  some  person 
specifically  authorized  by  the  corporation  to  sign  the  application,  to 
which  shall  be  attached  the  written  evidence  of  his  authority.  Any 
person  who  engages  in  business  as  a  seller  in  this  State  without  a 
permit  or  permits  or  after  a  permit  has  been  suspended,  and  the  offi- 
cers of  any  corporation  which  shall  so  sell,  shall  be  guilty  of  a  misde- 
meanor.     [Statutes  1939,  p.  2174;  operative  July  1,  1939.] 

History. — Enacted  Stats.  1933,  p.  2603.  Stats.  1939,  p.  2174,  substituted  "seller" 
for  "retailer"  and   reworded   last  sentence. 

FEE  FOR  PERMIT 

Sec.  13.  At  the  time  of  making  such  application,  the  applicant 
shall  pay  to  the  board  a  permit  fee  of  one  dollar  ($1)  for  each  permit, 
and  the  applicant  must  have  a  permit  for  each  place  of  business. 
[Original  section;  Statutes  1933,  p.  2604.] 

ISSUANCE  AND  DISPLAY  OF  PERMIT 

Sec.  14.  After  compliance  with  the  provisions  of  Sections  11,  12 
and  13  hereof  by  the  applicant,  the  board  shall  grant  and  issue  to  each 
applicant  a  permit  for  each  place  of  business  within  the  State.     A  per- 
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mit  is  not  assignable  and  sliall  be  valid  only  for  the  person  in  whose 
name  it  is  issued  and  for  the  transaction  of  business  at  the  place 
designated  therein.  It  shall  at  all  times  be  conspicuously  displayed 
at  the  place  for  which  issued.  [Statutes  1939,  p.  2175;  operative 
July  1,  1939.] 

History. — Enacted  Stats.  1933,  p.  2604.  Stats.  1939,  p.  2175,  reworded  first 
sentence. 

RENEWAL  OF  PERMIT 

Sec.  15.  Permits  issued  under  the  provisions  of  this  act  prior  to 
April  1,  1935,  shall  expire  on  July  31,  1935,  and  must  be  renewed 
through  filing  an  application  for  renewal  on  forms  prescribed  by  the 
board.  For  each  such  renewal  a  fee  of  one  dollar  ($1)  must  be  paid 
at  the  time  of  filing  the  application  therefor.  If  any  retailer  shall  fail 
to  apply  for  renewal  of  his  permit  or  permits  as  herein  required  prior 
to  August  1,  1935,  a  fee  of  one  dollar  and  fifty  cents  ($1.50)  must  be 
paid  for  the  renewal  of  each  permit. 

The  board  shall  charge  a  fee  of  one  dollar  ($1)  for  the  renewal 
or  issuance  of  a  permit  to  a  seller  whose  permit  has  been  previously 
suspended  or  revoked.  [Statutes  1939,  p.  2175;  operative  July  1, 
1939.] 

History. — Enacted  Stats.  1933,  p.  2604,  providing  permits  valid  without  further 
payment  of  fee  until  suspended  or  revoked  by  board.  Stats.  1935,  p.  1259,  omitted 
these  provisions  and  added  provisions  requiring  renewal  of  permits.  Stats.  1939, 
p.  2175,  substituted  "seller"  for  "retailer"   in   second   paragraph. 

REVOCATION  OF  PERMIT 

Sec.  16.  Whenever  any  person  has  failed  to  comply  with  any 
of  the  provisions  of  this  act  or  any  rules  or  regulations  of  the  board 
prescribed  and  adopted  under  this  act,  the  board  upon  hearing,  after 
giving  to  such  person  10  days  notice  in  writing  specifying  the  time  and 
place  of  such  hearing  and  requiring  him  to  show  cause  why  his  permit 
or  permits  should  not  be  revoked,  may  revoke  or  suspend  any  one  or 
more  of  the  permits  held  by  such  person.  Such  notice  may  be  served 
personally  or  by  mail  in  the  same  manner  as  prescribed  for  service  of 
notice  by  the  provisions  of  Section  17  hereof.  A  new  permil  shall  qo1 
be  issued  after  the  revocation  of  a  permit  unless  it  appears  to  the  satis- 
faction of  the  board  that  the  former  holder  of  the  permil  will  comply 
with  such  provisions  and  regulations.  [Statutes  1939,  i>.  2175;  opera- 
tive July  1,  1939.] 

History.— Enacted  Stats.  1933,  p.  2604.  Stats.  1939,  p.  2175,  reworded  first 
sentence  and   added   last  two   sentences. 

PRESUMPTION  THAT  GROSS  RECEIPTS  ARE  TAXABLE ; 
ADDITIONAL  ASSESSMENTS 

Sec.  17.  The  burden  of  proving  thai  a  sale  of  tangible  personal 
property  is  not  a  sale  at  retail  sliall  be  upon  (lie  person  who  makes  il. 
unless  such  person  takes  from  the  purchaser  a  certificate  to  Hie  effed 
that  the  properly  is  purchased  for  resale.  Such  certificate  relieves 
the  seller  from  such  burden  only  if  taken  in  good  faith  from  a  person 
engaged  in  the  business  of  selling  tangible  personal  property  and 
holding  the  permit  provided  for  in  Section  12  of  this  act  and  who. 
at  the  time  of  purchasing  the  tangible  personal    property,   intends  to 
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sell  it  in  the  regular  course  of  business  or  is  unable  to  ascertain  at 
the  time  of  purchase  whether  such  property  will  be  sold  or  will  be 
used  for  some  other  purpose.  Such  certificate  shall  be  signed  by  and 
bear  the  name  and  address  of  the  purchaser,  shall  indicate  the  num- 
ber of  the  permit  issued  to  such  purchaser  under  this  act,  and  shall 
indicate  the  general  character  of  the  tangible  personal  property  sold 
by  such  purchaser  in  the  regular  course  of  business.  Such  certificate 
shall  be  substantially  in  such  form  as  the  board  may  prescribe. 

If  a  purchaser  who  gives  such  a  certificate  makes  any  use  of  such 
property  other  than  retention,  demonstration,  or  display  while  hold- 
ing it  for  sale  in  the  regular  course  of  business,  such  use  shall  be 
deemed  a  retail  sale  by  such  purchaser  as  of  the  time  such  property 
is  first  used  by  him  and  the  cost  of  such  property  to  him  shall  be 
deemed  the  gross  receipts  from  such  retail  sale.  If  the  sole  use  of 
such  property  other  than  retention,  demonstration  or  display  in  the 
regular  course  of  business  is  the  rental  of  the  property  while  holding 
it  for  sale,  the  purchaser  may  elect  to  include  in  his  gross  receipts  the 
amount  of  the  rental  charged  rather  than  the  cost  of  the  property 
to  him. 

For  the  purpose  of  the  proper  administration  of  this  act  and  to 
prevent  evasion  of  the  tax  hereby  imposed  it  shall  be  presumed  that 
all  gross  receipts  are  subject  to  the  tax  hereby  imposed  until  the 
contrary  is  established. 

If  the  board  is  not  satisfied  with  the  return  or  returns  of  tax  made 
by  any  retailer,  it  is  hereby  authorized  and  empowered  to  make  one  or 
more  additional  assessments  of  tax  due  from  such  retailer  based  upon 
the  facts  contained  in  the  return  or  returns,  or  upon  any  information 
within  its  possession  or  that  shall  come  into  its  possession.  One  or 
more  additional  assessments  may  be  made  of  the  amount  of  tax  due 
for  one  or  for  more  than  one  period.  The  amount  of  tax  so  assessed 
shall  bear  interest  at  the  rate  of  one-half  of  1  per  cent  per  month,  or 
fraction  thereof,  from  the  fifteenth  day  after  the  close  of  the  quar- 
terly period  for  which  the  amount  of  such  tax  or  any  portion  thereof 
should  have  been  returned  until  the  date  of  payment.  In  making  an 
assessment  hereunder  the  board  may  offset  overpayments  for  a  period 
or  periods,  together  with  interest  on  such  overpayments,  against  under- 
payments for  another  period  or  periods,  against  penalties,  and  against 
the  interest  on  such  underpayments.  Such  interest  on  underpayments 
and  overpayments  shall  be  computed  in  the  manner  set  forth  in  Sec- 
tions 9£  and  23  hereof.  If  any  part  of  the  deficiency  for  which  the 
additional  assessment  is  imposed  is  due  to  negligence  or  intentional 
disregard  of  the  act  or  authorized  rules  and  regulations,  a  penalty 
of  10  per  cent  of  the  amount  of  the  additional  assessment  shall  be  added 
thereto.  If  any  part  of  the  deficiency  for  which  the  additional  assess- 
ment is  imposed  is  due  to  fraud  or  an  intent  to  evade  the  tax,  a  pen- 
alty of  25  per  cent  of  the  amount  of  the  additional  assessment  shall 
be  added  thereto.  The  board  shall  give  to  the  retailer  written  notice 
of  such  additional  assessment.  Such  notice  may  be  served  upon  the 
retailer  personally  or  by  mail ;  if  by  mail,  service  shall  be  made  in 
the  manner  prescribed  by  Section  1013  of  the  Code  of  Civil  Proce- 
dure and  addressed  to  the  retailer  at  his  address  as  the  same  appears 
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iii  the  records  of  the  board.      [Statutes  1941,  Chapter  247;  operative 
July  1,  1941.] 

History. — Enacted  Stats.  1933,  p.  2604.  Stats.  1935,  p.  1259,  omitted  requirement 
that  notice  of  assessment  state  time  and  place  for  hearing  on  petition  for  reassess- 
ment, and  added  provisions  respecting  interest  and  penalties.  Stats.  1937,  p.  2224, 
clarified  provisions  respecting  interest.  Stats.  1939,  p.  2175,  reworded  first  sentence, 
added  the  first  paragraph  except  the  first  sentence  thereof,  added  the  entire  second 
paragraph,  added  "or  returns"  in  third  paragraph  and  added  the  third,  fifth,  and 
sixth  sentences  to  the  third  paragraph  and  reworded  fourth  sentence  of  third  para- 
graph.    Stats.    1941,   Chap.   247,   reworded   fourth   paragraph   for   clarification. 

ASSESSMENT  IF  NO  RETURN  MADE 

Sec.  18.  If  a  retailer  fails  to  make  a  return  as  required  by  this 
act,  the  board  shall  make  an  estimate  based  upon  any  information  in 
its  possession  or  that  may  come  into  its  possession,  of  the  amount  of 
the  gross  receipts  of  the  delinquent  for  the  period  or  periods  in  respect 
to  which  he  failed  to  make  a  return,  and  upon  the  basis  of  said  esti- 
mated amount  compute  and  assess  the  tax  payable  by  the  delinquent, 
adding  to  the  sum  thus  arrived  at  a  penalty  equal  to  10  per  cent 
thereof.  One  or  more  assessments  may  be  made  of  the  amount  of  tax 
due  for  one  or  for  more  than  one  period.  The  amount  of  tax  so 
assessed  shall  bear  interest  at  the  rate  of  one-half  of  1  per  cent  per 
month,  or  fraction  thereof,  from  the  fifteenth  day  after  the  close  of 
the  quarterly  period  for  which  the  amount  of  such  tax  or  any  portion 
thereof  should  have  been  returned  until  the  date  of  payment.  In 
making  an  assessment  hereunder  the  board  may  offset  overpayments 
for  a  period  or  periods  together  with  interest  on  such  overpayments 
against  underpayments  for  another  period  or  periods,  against  pen- 
alties, and  against  the  interest  on  such  underpayments.  Such  interest 
on  underpayments  and  overpayments  shall  be  computed  in  the  manner 
set  forth  in  Sections  9^  and  23  hereof. 

If  the  failure  of  a  retailer  to  file  a  return  as  required  by  this  act 
was  due  to  fraud  or  an  intent  to  evade  the  tax,  there  shall  be  added 
to  the  tax  a  penalty  equal  to  25  per  cent  thereof  in  addition  to  the 
10  per  cent  penalty  for  failure  to  file  returns. 

Promptly  thereafter  the  board  shall  give  to  the  delinquent  writ- 
ten  notice  of  such  estimate,  tax  and  penalty,  the  notice  to  be  served 
personally  or  by  mail  in  the  same  manner  as  prescribed  for  service 
of  notice  by  the  provisions  of  Section  17  hereof.  But  the  delinquent 
shall  have  the  right  to  petition  for  reassessment  of  any  such  lax 
found,  determined  and  declared  by  the  hoard  pursuanl  to  and  in 
accordance  with  the  provisions  of  this  section.  [Statutes  1941,  (1lm li- 
ter 247 ;  operative  July  1,  1941.} 

History. — Enacted  Stats.  1933,  p.  2605.  Stats.  1935,  p.  1260,  omitted  requirement 
that  notice  of  assessment  state  time  and  place  for  hearing  on  petition  for  reassess- 
ment, and  added  provisions  respecting  interest  and  fraud  penalty.  Stats.  1939. 
p.  2177,  added  to  first  paragraph  provisions  specifically  authorizing  assessments  of 
taxes  due  for  more  than  one  period  and  the  offsetting  of  overpayments  against 
underpayments,  and  reworded  provisions  relating  to  interest.  Stats.  1941,  Chap.  247. 
substituted  "fails"  for  "neglects  or  refuses,"  substituted  "failure"  for  "neglect  or 
refusal,"  substituted  "for  failure  to  file  returns"  for  "as  above  provided,"  and 
reworded  second   sentence  for  clarification. 

JEOPARDY  ASSESSMENTS 

Sec.  19.  If  the  board  believes  that  the  collection  of  any  tax  or 
assessment  imposed  by  or  under  this  act  will  he  jeopardized  by  delay, 
it  shall  thereupon  make  an  assessment  of  such  tax,  noting  that  fact, 
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upon  the  assessment  levied  hereunder  and  the  amount  of  such  assess- 
ment shall  be  immediately  due  and  payable.  If  the  amount  of  the 
tax,  interest  and  penalty  specified  in  the  jeopardy  assessment  is  not 
paid  within  10  days  after  the  service  upon  the  retailer  of  notice  of 
the  assessment,  such  assessment  becomes  final  at  the  expiration  of  such 
10  days,  unless  a  petition  for  reassessment  is  filed  within  such  10  days, 
and  the  delinquency  penalty  and  interest  provided  in  Section  9| 
hereof  shall  attach  to  the  amount  of  the  tax  specified  therein. 

The  retailer  against  whom  a  jeopardy  assessment  is  levied  here- 
under may  petition  for  the  reassessment  thereof  pursuant  to  Section 
20  hereof;  provided,  however,  that  such  petition  for  reassessment  must 
be  filed  with  the  board  within  10  days  after  the  service  upon  the 
retailer  of  notice  of  the  assessment;  and  provided  further,  that  the 
retailer  must  within  said  10-day  period  deposit  with  the  board  such 
security  as  it  may  deem  necessary  to  insure  compliance  with  the  pro- 
visions of  this  act.  Such  security  may  be  sold  by  the  board  in  the 
manner  prescribed  by  Section  11  hereof.  [Statutes  1937,  p.  2225; 
operative  July  1,  1937.} 

History. — Enacted  Stats.  1933,  p.  2605,  providing  taxes  assessed  under  Sections 
17  and  18  due  and  payable  fifteen  days  after  service  of  notice  of  assessment  of  the 
tax.  The  original  section  was  repealed  and  the  jeopardy  assessment  provisions 
added  by  Stats.  1935,  p.  1260.  Stats.  1937,  p.  2225,  added  provisions  respecting 
finality  of  assesment  and   petition   for   reassessment. 

PETITION  FOR  REASSESSMENT;   HEARING;  DUE  DATE   OF 
ASSESSMENTS;  DELINQUENCY  PENALTY 

Sec.  20.  Any  retailer  against  whom  an  assessment  is  made  by 
the  board  under  the  provisions  of  Section  17  or  18  hereof  or  any 
person  directly  interested  may  petition  for  a  reassessment  thereof 
within  30  days  after  service  upon  the  retailer  of  notice  thereof.  If  a 
petition  for  reassessment  is  not  filed  within  said  30-day  period  the 
amount  of  the  assessment  becomes  final  at  the  expiration  thereof. 

If  a  petition  for  reassessment  is  filed  within  said  30-day  period 
the  board  shall  reconsider  the  assessment,  and  if  the  retailer  has  so 
requested  in  his  petition,  shall  grant  said  retailer  an  oral  hearing-  and 
shall  give  the  retailer  10  days'  notice  of  the  time  and  place  thereof. 
The  board  shall  have  power  to  continue  the  hearing  from  time  to  time 
as  may  be  necessary. 

The  board  may  decrease  or  increase  the  amount  of  the  assessment. 
The  amount  of  the  assessment  may  be  increased,  however,  only  if  a 
claim  for  such  increase  is  asserted  by  the  board  at  or  before  the 
hearing. 

The  order  or  decision  of  the  board  upon  a  petition  for  reassess- 
ment shall  become  final  30  days  after  service  upon  the  retailer  of 
notice  thereof. 

All  assessments  made  by  the  board  under  the  provisions  of  Section 
17  or  18  hereof  shall  become  clue  and  payable  at  the  time  they  become 
final  and  if  not  paid  when  due  and  payable  there  shall  be  added 
thereto  a  penalty  of  10  per  cent  of  the  amount  of  the  tax. 

Any  notice  required  by  this  section  shall  be  served  personally 
or  by  mail  in  the  same  manner  as  prescribed  for  service  of  notice 


—  21  — 

by  the  provisions  of  Section  17  hereof.  [Statutes  1941,  Chapter  24rt  ; 
operative  July  1,  1941.} 

History. — Enacted  Stats.  1933,  p.  2605.  Stats.  1935,  p.  1260,  added  provisions 
respecting  finality  of  assessment,  notice  of  time  and  place  of  hearing  on  petition  for 
reassessment,  due  date  of  assessment  and  penalty  for  delinquent  payment  of  assess- 
ment. Stats.  1937,  p.  2226,  substituted  30  for  15  day  period  for  finality  of  assessment 
and  within  which  to  petition  for  reassessment  or  pay  the  assessment  and  30  for  60 
day  period  for  finality  of  assessment  and  within  which  to  pay  the  assessment  follow- 
ing the  order  of  the  board  upon  a  petition  for  reassessment.  Stats.  1939,  p.  2177, 
added  third  paragraph.  Stats.  1941,  Chap.  247,  added  the  words  "or  any  person 
directly  interested." 

LIMITATION  OF  TIME  FOR  MAKING  ADDITIONAL 
ASSESSMENTS 

Sec.  21.  Except  in  case  of  fraud,  intent  to  evade  the  tax,  failure 
to  make  a  return,  or  claim  for  additional  tax  pursuant  to  Section  20 
hereof,  and  except  in  case  of  additional  tax  proposed  to  be  assessed 
with  respect  to  sales  of  property  for  the  storage,  use  or  other  con- 
sumption of  which  notice  of  a  determination  of  an  additional  amount 
has  heretofore  been  given,  or  is  hereafter  given,  pursuant  to  Red  ions 
9,  10,  11  and  15  of  the  Use  Tax  Act  of  1935,  every  notice  of  additional 
tax  proposed  to  be  assessed  hereunder  shall  be  mailed  to  the  retailer 
within  three  years  after  the  fifteenth  day  of  the  calendar  month  fol- 
lowing the  quarterly  period  for  which  the  tax  is  proposed  to  be 
assessed  or  within  three  years  after  the  return  is  filed,  whichever  period 
expires  the  later.  [Statutes  1941,  Chapter  247;  operative  July  1, 
1941.} 

History. — Enacted  Stats.  1933,  p.  2606.  Stats.  1935,  p.  1261,  extended  limitation 
period  from  two  to  three  years.  Stats.  1939,  p.  2178,  added  reference  to  claim  for 
additional  tax  and  changed  provision  relating  to  commencement  of  limitation  period. 
Stats.  (First  Extra  Session)  1940,  Chao.  32,  added  the  provisions  relating  to  use  tax 
determinations.  Stats.  1941,  Chap.  247,  substituted  "fraud,  intent  to  evade  the  tax, 
failure"  for  "a  fraudulent  return   or  neglect  or  refusal." 

INTEREST  ON  DELINQUENT  TAXES 

Sec.  22.  All  taxes  not  paid  to  the  board  by  the  retailer  on  the 
date  when  the  same  become  due  and  payable  shall  bear  interest  in 
the  rate  of  one-half  of  1  per  cent  per  month,  or  fraction  thereof,  from 
and  after  such  date  until  paid.  [Statutes  1935,  p.  1261;  operativi 
July  1, 1935.] 

History. — Enacted  Stats.  1933,  p.  2606.  Stats.  1935,  p.  1261,  changed  rate  of 
interest  from  12  per  cent  per  annum  to  one-half  of  1  per  cent  per  month,  or  fraction 
thereof. 

OVERPAYMENTS;  REFUNDS 

Sec.  2:).  If  the  board  determines  thai  any  amount,  penalty  or 
interesl  has  been  paid  more  than  once,  or  lias  been  erroneously  or  ille- 
gally collected,  the  board  shall  sel  forth  thai  fact  in  the  records  of 
the  board  and  shall  certify  to  the  State  Board  of  Control  the  amounl 

collected   in  excess  of  whal   was  Legally  due,  and  the  person   from  whom 

it  was  collected,  or  by  whom  paid,  and  if  approved  by  the  State  Board 
of  Control  the  excess  amount  collected  or  paid  shall  be  credited  on  any 
taxes  then  due  from  the  retailer  under  this  act  <>r  under  the  California 
Use  Tax  Act  of  1!':',.")  and  the  balance  shall  be  refunded  to  the  oerson, 
or  his  successors,  administrators,  or  executors.  No  refund  shall  be 
allowed  unless  a  claim  therefor  is  filed  with  the  State  Board  of  Equal] 

zation  within  three  years  from  the  fifteenth  dav  after  the  close  of  the 


—  22  — 

quarterly  period  for  which  the  overpayment  was  made  or,  with  respect 
to  assessments  made  under  the  provisions  of  Sections  17  and  18  hereof, 
within  six  months  after  such  assessments  became  final,  or  within  60 
days  from  the  date  of  overpayment,  whichever  period  expires  the  later. 
No  credit  shall  be  allowed  after  the  expiration  of  the  period  specified 
tor  filing  claims  for  refund  unless  a  claim  for  credit  is  filed  with  the 
board   within  such  period. 

Every  such  claim  must  be  in  writing  and  must  state  the  specific 
grounds  upon  which  the  claim  is  founded. 

Failure  to  file  such  claim  within  the  time  prescribed  in  this  section 
shall  constitute  waiver  of  any  and  all  demands  against  this  State  on 
account  of  overpayments  hereunder.  Within  30  days  after  disallow- 
ing any  such  claim  in  whole  or  in  part,  the  board  shall  serve  notice 
of  such  action  on  the  claimant,  such  service  to  be  made  as  provided 
by  Section  17  hereof. 

Interest  shall  be  computed,  allowed  and  paid  upon  any  overpay- 
ment of  any  tax,  at  the  rate  of  one-half  of  1  per  centum  per  month 
as  follows : 

(1)  From  the  fifteenth  day  of  the  calendar  month  following  the 
quarterly  period  for  which  the  overpayment  was  made  but  no  refund 
or  credit  shall  be  made  of  any  interest  imposed  upon  the  claimant 
with  respect  to  the  tax  being  refunded  or  credited. 

(2)  In  the  case  of  a  refund,  to  the  fifteenth  day  of  the  calendar 
month  following  the  date  upon  which  the  claimant  is  notified  by  the 
board  that  a  claim  may  be  filed  or  that  the  claim  has  been  certified  to 
the  State  Board  of  Control,  whichever  date  is  the  earlier. 

(3)  In  the  case  of  a  credit,  to  the  same  date  that  interest  is  com- 
puted on  the  tax  against  which  the  credit  is  applied. 

Any  refund  or  any  portion  thereof  which  is  erroneously  made 
and  any  credit  or  any  portion  thereof  which  is  erroneously  allowed, 
may  be  recovered  in  an  action  brought  by  the  Controller  of  the  State 
in  a  court  of  competent  jurisdiction  in  the  County  of  Sacramento,  in 
the  name  of  the  people  of  the  State  of  California  and  such  action 
shall  be  tried  in  the  County  of  Sacramento  unless  the  court  with  the 
consent  of  the  Attorney  General,  orders  a  change  of  place  of  trial. 
The  Attorney  General  must  prosecute  such  action,  and  the  provisions 
of  the  Code  of  Civil  Procedure  relating  to  service  of  summons,  plead- 
ings, proofs,  trials  and  appeals  are  applicable  to  the  proceedings  herein 
provided  for. 

In  the  event  that  a  tax  has  been  illegally  levied,  the  board  shall 
certify  such  fact  to  the  State  Board  of  Control  and  said  board  shall 
authorize  the  cancellation  of  the  tax  upon  the  records  of  the  board. 

If  the  board  determines  that  any  overpayment  of  tax  has  been 
intentionally  made  or  made  by  reason  of  carelessness,  it  shall  not  allow 
any  interest  thereon.  [Statutes  1941,  Chapter  247  ;  operative  July  1, 
1941.} 

History. — Enacted  Stats.  1933,  d.  2606.  Stats.  1935,  p.  1261,  omitted  provisions 
respecting  filing  of  verified  claims  for  refund  in  duplicate  within  six  months  from 
the  date  of  overpayment.  Stats.  1937,  p.  2226,  added  provisions  respecting  filing 
of  claim  for  refund  within  three  years  from  the  date  of  overpayment  and  provisions 
respecting  interest  on  overpayments.  Stats.  1939,  p.  2178,  revised  first  paragraph 
to  authorize  the  application  of  overpavments  against  taxes  due  under  the  Use  Tax 
Act,  to  compute  the  limitation  period  from  the  fifteenth  day  after  the  quarterly 
period  instead  of  from  the  date  of  overpayment,  and  to  extend  the  limitation  period 
on    refunds   or   credits  with    respect   to   assessments   to   six    months   after   the   assess- 
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FRAUD  OR  EVASION  OF  TAX 

Sec.  24.  If  fraud  or  evasion  on  the  part  of  a  retailer  is  discov- 
ered by  the  board,  it  shall  determine  the  amount  by  which  the  State 
has  been  defrauded,  shall  add  to  the  amount  so  determined  a  penalty 
equal  to  25  per  cent  thereof,  and  shall  assess  the  same  against  the 
retailer.  All  such  assessments  shall  bear  interest  at  the  rate  of  one- 
half  of  1  per  cent  per  month  or  fraction  thereof,  from  the  fifteenth 
day  after  the  close  of  the  period  or  periods,  as  the  case  may  be,  for 
which  the  amount  should  have  been  paid.  The  amount  so  assessed 
shall  be  immediately  due  and  payable  and  if  not  paid  within  10  days 
after  the  service  upon  the  retailer  of  notice  of  the  assessment  the  delin- 
quency penalty  and  interest  provided  in  Section  94  hereof  shall  attach 
to  the  amount  of  the  tax  specified  therein.  [Statutes  1935,  p.  1262; 
operative  July  1,  1935.} 

History. — Enacted  Stats.  1933,  p.  2606.  Stats.  1935,  p.  1262,  added  provision 
respecting   interest  and  delinquency   penalty. 

REPORT  OF  BOARD  TO  CONTROLLER 

Sec.  25.  The  board  shall  report  to  the  Controller  the  amount  of 
collections  under  this  act  and  he  shall  keep  a  record  thereof.  [Statutes 
1937,  p.  2227;  operative  July  1,  1937.] 

History. — Enacted  Stats.  1933,  p.  2607.  Stats.  1937,  p.  2227,  omitted  provisions 
that  board  report  all  assessments  and  substituted  therefor  that  board  report  amount 
of  collections. 

COLLECTION  PROCEDURE;  LIEN  OF  TAX 

Sec.  26.  In  any  case  in  which  any  tax,  interest  or  penalty  imposed 
under  this  act  is  not  paid  when  due  the  board  may  within  three  years 
after  the  tax  is  due  file  in  the  office  of  the  county  clerk  of  Saeramento 
County,  or  any  other  county,  a  certificate  specifying  the  amount  <>F 
the  tax,  interest  and  penalty  due,  the  name  and  address  as  it  appears 
on  the  records  of  the  board  of  the  retailer  liable  for  the  same,  thai 
the  board  has  complied  with  all  the  provisions  of  this  act  in  relation 
to  the  computation  and  levy  of  the  tax  and  a  request  that  judgmenl 
be  entered  against  the  retailer  in  the  amount  of  the  tax.  interest  and 
penalty  set  forth  in  the  certificate.  The  county  clerk  immediately 
upon  the  filing  of  such  certificate  shall  enter  a  judgmenl  for  the 
people  of  the  State  of  California  againsl  the  retailer  in  the  amount 
of  the  tax,  interest  and  penalty  set  forth  in  the  certificate.  The  judg- 
ment may  be  filed  by  the  county  clerk  in  a  loose-leaf  book  entitled 
"Special  Judgments  for  State  Retail  Sales  or  Use  Tax." 

An  abstract  of  such  judgmenl  or  a  copy  thereof  may  be  recorded 
with  the  county  recorder  of  any  county  and  from  the  time  of  such 
recording,  the  amount  of  the  taxes,  interest  and  penalty  therein  Be1 
forth  shall  constitute  a  lien  upon  all  the  real  property  of  the  retailer 
in  such  county,  owned  by  him  or  which  he  may  afterwards  and  before 
the  lien  expires  acquire,  which  lien  shall    have  the    force,   effect    and 
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priority  of  a  judgmenl  Lien  and  shall  continue  for  five  years  from  the 
date  of  the  judgment  so  entered  hy  the  county  clerk  unless  sooner 
released  or  otherwise  discharged.  The  lien  may,  within  five  years 
from  the  date  of  the  judgment  or  within  five  years  from  the  date  of 
the  last  extension  of  the  lien  in  the  manner  herein  provided,  be 
extended  by  filing  for  record  in  the  office  of  the  county  recorder  of 
any  county  an  abstract  or  copy  of  the  judgment  and  from  the  time 
of  such  filing  the  lien  shall  be  extended  to  the  real  property  in  such 
county  for  five  years  unless  sooner  released  or  otherwise  discharged. 
Execution  shall  issue  upon  such  a  judgment  upon  request  of  the 
board  in  the  same  manner  as  execution  may  issue  upon  other  judg- 
ments and  sales  shall  be  held  under  such  execution  as  prescribed  in 
the  Code  of  Civil  Procedure.  In  all  proceedings  under  this  section 
the  board  shall  be  authorized  to  act  on  behalf  of  the  people  of  the 
State  of  California. 

In  any  case  in  which  any  tax,  interest  or  penalty  imposed  under 
this  act  is  not  paid  when  due  the  board  may  within  three  years  after 
the  tax  is  due  file  in  the  office  of  any  county  recorder  a  certificate  speci- 
fying the  amount  of  the  tax,  interest  and  penalty  due,  the  name  and 
address  as  it  appears  on  the  records  of  the  board  of  the  retailer  liable 
for  the  same,  and  that  the  board  has  complied  with  all  provisions  of 
this  act  in  relation  to  the  computation  and  levy  of  the  tax.  From 
the  time  of  the  filing  for  record  the  amount  of  the  tax,  interest  and 
penalty  therein  set  forth  shall  constitute  a  Hen  upon  all  real  property 
of  the  retailer  in  such  county,  owned  by  him  or  which  he  may  after- 
wards and  before  the  lien  expires  acquire,  which  lien  shall  have  the 
force,  effect  and  priority  of  a  judgment  lien  and  shall  continue  for 
five  years  from  the  time  of  the  filing  of  the  certificate  unless  sooner 
released  or  otherwise  discharged.  The  lien  may,  within  five  years  from 
the  date  of  the  filing  of  the  certificate  or  within  five  years  from  the  date 
of  the  last  extenshm  of  the  lien  in  the  manner  herein  provided,  be 
extended  by  filing  for  record  a  hcav  certificate  in  the  office  of  the 
county  recorder  of  any  county  and  from  the  time  of  such  filing  the 
lien  shall  be  extended  to  the  real  property  in  such  county  for  five 
years  unless  sooner  released  or  otherwise  discharged. 

At  any  time  within  three  rears  after  the  delinquency  of  any 
tax,  interest,  or  penalty,  or  within  five  years  after  the  filing  of  the 
certificate  referred  to  in  the  third  paragraph  of  this  section  a  war- 
rant may  be  issued  by  the  board  or  its  duly  authorized  representative 
for  the  collection  of  any  tax,  interest  or  penalty  and  for  the  enforce- 
ment of  any  lien,  directed  to  any  sheriff,  marshal  or  constable;  and 
shall  have  the  same  effect  as  a  writ  of  execution.  It  may  and  shall 
be  levied  and  sale  made  pursuant  to  it  in  the  same  manner  and  with 
the  same  effect  as  a  levy  of  and  sale  pursuant  to  a  writ  of  execution. 
The  sheriff,  marshal  or  constable  shall  receive  upon  the  completion  of 
his  services  pursuant  to  a  warrant  and  the  board  is  authorized  to  pay 
to  him  the  same  fees  and  commissions  and  expenses  in  connection  with 
services  pursuant  to  said  warrant  as  are  provided  by  law  for  similar 
services  pursuant  to  a  writ  of  execution  ;  provided,  that  fees  for  pub- 
lication in  a  newspaper  shall  be  subject  to  approval  by  the  board 
rather  than  by  the  court;  said  fees,  commissions  and  expenses  shall 
be  an  obligation  of  the  retailer  and  may  he  collected  from  the  retailer 
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by  virtue  of  the  warrant  or  in  any  other  manner  provided  in  lliis  act 
for  the  collection  of  a  tax. 

If  any  retailer  liable  for  any  tax,  interest  or  penalty  levied  here- 
under shall  sell  out  his  business  or  stock  of  goods  or  shall  quit  the 
business,  he  shall  make  a  final  return  and  paymenl  with  in  15  days 
after  the  date  of  selling  or  quilting  business.  I  lis  successor,  successors 
or  assigns,  if  any,  shall  withhold  sufficient  of  the  purchase  price  to 
cover  the  amount  of  such  taxes,  interest  or  penalties  accrued  or  due 
and  unpaid  until  such  time  as  the  former  owner  shall  produce  a  receipt 
from  the  board  showing-  that  they  have  been  paid,  or  a  certificate 
stating  that  no  taxes,  interest  or  penalties  are  due.  If  the  purchaser 
of  a  business  or  stock  of  goods  shall  fail  to  withhold  the  purchase  price 
as  above  provided,  he  shall  be  personally  liable  for  the  payment  of 
the  taxes,  interest  and  penalties  accrued  and  unpaid  on  account  of 
the  operation  of  the  business  by  any  former  owner,  owners  or  assignors 
to  the  extent  of  the  purchase  price,  valued  in  money.  Within  30  days 
after  receiving  a  written  request  from  the  purchaser  for  a  certificate, 
the  board  shall  either  issue  the  certificate  or  mail  notice  to  the  pur- 
chaser at  his  address  as  it  appears  on  the  records  of  the  board  of  the 
amount  of  the  tax,  interest,  and  penalties  that  must  be  paid  as  a  con- 
dition of  issuing  the  certificate.  Failure  of  the  board  to  mail  the 
notice  will  release  the  purchaser  from  any  further  obligation  to  with- 
hold purchase  price  as  above  provided. 

In  the  event  that  any  retailer  is  delinquent  in  the  payment  of  the 
tax  herein  provided  for  or  in  the  event  an  assessment  has  been  made 
against  him  which  remains  unpaid,  the  board  may,  not  later  than 
three  years  after  the  payment  becomes  delinquent  give  notice  thereof 
by  registered  mail  to  all  persons  having  in  their  possession,  or  under 
their  control,  any  credits  or  other  personal  property  belonging  to  such 
retailer,  or  owing  any  debts  to  such  retailer  at  the  time  of  receipt  by 
them  of  such  notice  and  thereafter  any  person  so  notified  shall  neither 
transfer  nor  make  any  other  disposition  of  such  credits,  other  personal 
property,  or  debts  until  the  board  shall  have  consented  to  a  transfer 
or  disposition,  or  until  20  days  shall  have  elapsed  from  and  after  the 
receipt  of  such  notice.  All  persons  so  notified  must,  within  five  days 
after  receipt  of  such  notice,  advise  the  board  of  any  and  all  sueh 
credits,  other  personal  property  or  debts,  in  their  possession,  under 
their  control  or  owing  by  them,  as  the  case  may  be. 

At  any  time  within  three  years  after  any  retailer  is  delinquenl 
in  the  payment  of  the  tax  herein  provided  for,  the  board  may  proceed 
forthwith  to  collect  the  tax  due  from  the  retailer  in  the  following 
manner:  The  board  shall  seize  any  property,  real  or  personal,  of  the 
retailer  not  exempt  from  execution  under  the  provisions  of  the  Code 
of  Civil  Procedure,  and  thereafter  sell  at  public  auction  such  property 
SO  seized,  or  a  sufficient  portion  thereof,  to  pay  the  tax  due  hereunder, 
together  with  any  interesl  or  penalties  imposed  hereby  for  such  delin- 
quency, and  any  and  all  costs  that  may  have  been  incurred  on  account 
of  such  seizure  and  sale.  Notice  of  such  intended  sale  and  the  time 
and  place  thereof,  shall  be  given  to  such  delinquent  retailer  in  writing 
at  least  10  days  before  the  date  set  for  such  sale  by  inclosing  such 
notice  in  an  envelope  addressed  to  such  retailer  at  his  last  known  resi- 
dence or  place  of  business  in  this  Stale,  if  any,  ami  depositing  the  same 
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in  the  United  States  mail,  postage  prepaid,  and  by  publication  for  at 
least  10  days  before  llif  date  set  for  such  sale  in  a  newspaper  of  gen- 
eral circulation  published  in  the  county  or  city  and  county  in  which 
the  property  seized  is  to  be  sold;  provided,  that  if  there  be  no  news- 
paper of  genera]  circulation  in  such  county  or  city  and  county,  then 
by  the  posting  of  such  notice  in  three  public  places  in  such  county  or 
city  ami  county  10  days  prior  to  the  date  set  for  such  sale.  The  said 
notice  shall  contain  a  description  of  the  property  to  be  sold,  together 
with  a  statement  of  the  amount  of  the  taxes,  interest,  penalties  and 
costs,  the  name  of  the  retailer,  and  the  further  statement  that  unless  such 
taxes,  interest  and  penalties  and  costs  are  paid  on  or  before  the  time 
fixed  in  said  notice  for  such  sale,  said  property,  or  so  much  thereof  as 
may  be  necessary,  will  be  sold  in  accordance  with  law  and  said  notice. 

At  any  such  sale,  the  property  shall  be  sold  by  the  board  in 
accordance  with  law  and  said  notice,  and  the  board  shall  deliver  to 
the  purchaser  a  bill  of  sale  for  the  personal  property,  and  a  deed  for 
any  real  property  so  sold,  and  such  bill  of  sale  or  deed  shall  vest  the 
interest  or  title  of  the  retailer  in  the  purchaser.  The  unsold  portion 
of  any  property  so  seized  may  be  left  at  the  place  of  sale  at  the  risk  of 
the  retailer.  If  upon  any  such  sale,  the  moneys  so  received  shall 
exceed  the  amount  of  all  taxes,  interest,  penalties  and  costs  due  the 
State  from  such  retailer,  any  such  excess  shall  be  returned  to  the 
retailer,  and  his  receipt  therefor  obtained ;  provided,  however,  that  if 
any  person  having  an  interest  or  lien  upon  the  property  has  filed  with 
the  board  prior  to  any  such  sale  notice  of  such  interest  or  lien  the 
board  shall  withhold  any  such  excess  pending  a  determination  of  the 
rights  of  the  respective  parties  thereto  by  a  court  of  competent  juris- 
diction. If,  for  any  reason,  the  receipt  of  such  retailer  shall  not  be 
available,  the  board  shall  deposit  such  excess  moneys  with  the  State 
Treasurer,  as  trustee  for  such  owner,  subject  to  the  order  of  such 
retailer,  his  heirs,  successors  or  assigns. 

It  is  expressly  provided  that  the  foregoing  remedies  of  the  State 
shall  be  cumulative  and  that  no  action  taken  by  the  board  or  Attorney 
General  shall  be  construed  to  be  an  election  on  the  part  of  the  State 
or  any  of  its  officers  to  pursue  any  remedy  hereunder  to  the  exclusion 
of  any  other  remedy  for  which  provision  is  made  in  this  act.  [Statutes 
1939,  p.  2179;  operative  July  1,  1939.] 


History. — Enacted  Stats.  1933,  p.  2607.  Stats.  1935,  p.  1262,  omitted  provisions 
authorizing  filing  of  notice  of  lien  for  tax,  interest  or  penalty  due  in  recorder's 
office    and    substituted    provisions    authorizing    entry   of   judgment   for   tax,    interest   or 
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RELEASE  AND  SUBORDINATION  OF  LIENS 

Sec.  26.3.     The  board  may  at  any  time  release  all  or  any  portion 
of  the  property  subject  to  any  lien  provided  for  in  this  act  from  such 
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lien,  or  subordinate  the  lien  to  other  liens  and  encumbrances,  if  it 
determines  that  the  taxes,  interest  and  penalties  are  sufficiently  secured 
by  a  lien  on  other  property  or  that  the  release  or  subordination  of  the 
lien  will  not  endanger  or  jeopardize  the  collection  of  such  taxes,  inter- 
est and  penalties.  A  certificate  by  the  board  to  the  effect  that  any 
property  has  been  released  from  the  lien  provided  for  in  this  act  or 
that  such  lien  has  been  subordinated  to  other  liens  and  encumbrances 
shall  be  conclusive  evidence  that  the  property  has  been  released  or  thai 
the  lien  has  been  subordinated  as  provided  in  the  certificate.  [Statutes 
1939,  p.  2182;  operative  July  1,  1939.] 

History.— Added   by  Stats.   1939,   p.  2182. 

PRIORITY  OF  TAX 

Sec.  26^.  Whenever  any  retailer  or  other  person  liable  for  any  tax 
levied  hereunder  is  insolvent,  whenever  any  retailer  or  oilier  person 
makes  a  voluntary  assignment  of  his  assets,  whenever  the  estate  of 
a  deceased  retailer  or  other  person  in  the  hands  of  executors, 
administrators,  or  heirs  is  insufficient  to  pay  all  the  debts  due  from 
the  deceased,  or  whenever  the  estate  and  effects  of  an  absconding,  con- 
cealed, or  absent  retailer  or  other  person  are  levied  upon  by  process 
of  law,  the  tax,  together  with  interest  and  penalties  attaching  thereto, 
shall  be  first  satisfied;  provided,  however,  that  this  section  shall  not 
be  construed  to  give  the  State  a  preference  over  any  recorded  lien 
which  attached  prior  to  the  date  when  the  tax  became  a  lien. 

The  preference  given  to  the  State  by  this  section  shall  be  subordi- 
nate to  the  preferences  given  to  claims  for  personal  services  by  Sec- 
tions 1204  and  1206  of  the  Code  of  Civil  Procedure.  [Statutes  1941, 
Chapter  767 ;  in  effect  September  13,  1941.] 

History.— Added  by  Stats.  1935,  p.  1225.  Stats.  1939,  p.  2183,  added  the  words 
"or  other  person."     Stats.  1941,  Chap.  767,   added  the  last  paragraph. 

RECORDS  OF  SELLERS;  ADMINISTRATION  OF  ACT  BY 

BOARD 

Sec.  27.  Every  seller  shall  keep  such  records,  receipts,  invoices 
and  other  pertinent  papers  in  such  form  as  the  hoard  may  require. 

The  board  or  any  person  authorized  in  writing  by  it  is  hereby 
authorized  to  examine  the  books,  papers,  records  and  equipment  and 
to  investigate  the  character  of  the  business  of  any  person  selling 
tangible  personal  property  in  order  to  verify  the  accuracy  of  any 
return  made,  or  if  no  return  was  made  hv  such  person,  to  ascertain 
and  assess  the  tax  imposed  by  this  act.  The  hoard  is  hereby  charged 
with  the  enforcement  of  the  provisions  <>f  this  act  and  is  hereby  author- 
ized and  empowered  to  prescribe,  adopt  and  en  force  rules  and  regula- 
tions relating  to  the  administration  and  enforcemenl  of  the  provisions 
of  this  act  in  the  collection  of  taxes,  penalties  and  interesl  imposed  by 
this  act,  and  to  that  end  may  appoint  such  accountants,  auditors,  inves- 
tigators and  assistants  as  it  may  deem  necessary  to  enforce  its  powers 
and  perform  its  duties  under  this  act  and  may  designate  represents 
fives  to  conduct  hearings,  prescribe  regulations  or  perforin  any  other 
duties  imposed  by  this  act  or  other  laws  of  this  State  upon  the  hoard. 
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The  board  may  prescribe  the  extent,  if  any,  to  which  any  ruling 
or  regulation  relating  to  this  act  shall  be  applied  without  retroactive 
effect.     [Statutes  1939,  p.  2183;  operativt  July  1,  1939.] 

History. — Enacted  Stats.  1933,  p.  2609.  Stats.  1935,  p.  1264,  substituted  "person 
selling  tangible  personal  property"  for  "retailer."  Stats.  1937,  p.  2227,  added  provi- 
sions respecting  the  designation  of  representatives  to  perform  duties  imposed  upon 
the  board  and  provisions  respecting  the  retroactive  effective  rulings.  Stats.  1939, 
p.  2183,   substituted   the   word    "seller"   for   "retailer"    in   the  first   paragraph. 

INFORMATION  CONFIDENTIAL 

Sec.  28.  It  shall  be  unlawful  for  the  board,  or  any  person  having 
an  administrative  duty  under  this  act  to  divulge  or  to  make  known 
in  any  manner  whatever,  the  business  affairs,  operations,  or  informa- 
tion obtained  by  an  investigation  of  records  and  equipment  of  any 
retailer  or  other  person  visited  or  examined  in  the  discharge  of  official 
duty,  or  the  amount  or  source  of  income,  profits,  losses,  expenditures 
or  any  particular  thereof,  set  forth  or  disclosed  in  any  return,  or  to 
permit  any  return  or  cop}r  thereof  or  any  book  containing  any  abstract 
or  particulars  thereof  to  be  seen  or  examined  by  any  person;  provided, 
however,  that  the  Governor  may,  by  general  or  special  order,  authorize 
examination  of  such  returns  by  other  State  officers,  by  tax  officers  of 
another  State  or  the  Federal  Government  if  a  reciprocal  arrangement 
exists,  and  any  other  persons  the  Governor  may  so  authorize.  Suc- 
cessors, receivers,  trustees,  executors,  administrators,  assignees,  and 
guarantors,  if  directly  interested,  may  be  given  information  as  to  the 
items  included  in  the  measure  and  amounts  of  any  unpaid  tax,  interest, 
and  penalties. 

Any  violations  of  the  provisions  of  this  section  shall  be  a  misde- 
meanor and  be  punished  by  a  fine  not  exceeding  one  thousand  dollars 
($1,000),  or  by  imprisonment  not  exceeding  one  year,  or  both,  at  the 
discretion  of  the  court.  [Statutes  1941,  Chapter  247 ;  operative  July 
1,  1941.] 

History. — Enacted  Stats.  1933,  p.  2609.  Stats.  1939,  p.  2183,  added  in  first  para- 
graph the  words  "or  other  person,"  omitted  the  words  "except  as  provided  by  law" 
at  the  end  of  the  first  clause  and  added  to  the  second  clause  the  words  "by  general 
or  special  order."  Stats.  1941,  Chap.  247,  added  the  second  sentence  to  the  first 
paragraph. 

DISPOSITION  OF  PROCEEDS 

Sec.  29.  All  fees,  taxes,  interest  and  penalties  imposed  under 
this  act  must  be  paid  to  the  board  in  the  form  of  remittances  payable 
to  the  State  Board  of  Equalization  of  the  State  of  California,  and  said 
board  shall  transmit  such  payments  to  the  State  Treasurer  to  be  depos- 
ited in  the  State  Treasury  to  the  credit  of  the  "Retail  Sales  Tax 
Fund."  For  expenditure  by  the  board  in  carrying  out  the  provisions 
of  this  act  for  each  fiscal  year  there  is  hereby  appropriated  out  of 
the  Retail  Sales  Tax  Fund  a  sum  of  money  which,  together  with  any 
other  appropriations  for  such  purpose  shall  be  equal  to  3  per  cent  of 
all  moneys  deposited  in  said  fund  during  the  next  preceding  fiscal 
year.  All  moneys  in  the  Retail  Sales  Tax  Fund,  unless  otherwise 
appropriated  shall,  upon  order  of  the  State  Controller,  be  drawn  there- 
from for  the  purpose  of  refunding  to  the  retailers  hereunder  or  be 
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transferred  to  the  General  Fund  of  the  State.      |  Statutes  1939,  p.  2184; 
operative  July  1,  1939.} 

History. — Enacted  Stats.  1933,  p.  2609.  Stats.  1935,  p.  1265,  omitted  specific 
appropriations  for  State  Board  of  Equalization,  Controller  and  State  Treasurer, 
limited  appropriation  to  State  Board  of  Equalization  of  permit  fees  to  fees  paid  to 
and  including  June  30,  1936,  and  provided  tax  remittances  should  be  payable  to  State 
Board  of  Equalization  rather  than  to  State  Treasurer.  Stats.  1937,  p.  2228,  omitted 
appropriation  of  permit  fees  and  added  appropriation  for  the  89th  and  90th  fiscal 
years.  Stats.  1939,  p.  2184,  omitted  appropriation  for  89th  and  90th  fiscal  years  and 
added   appropriation  for  each  fiscal   year. 

SUIT  TO  ENFORCE  PAYMENT 

Sec.  30.  At  any  time  within  three  years  after  the  delinquency  of 
any  tax,  the  board  may  bring  an  action  in  a  court  of  competent  juris- 
diction in  the  name  of  the  people  of  the  State  of  California  to  collect 
the  amount  delinquent,  together  with  interest  and  penalties.  The 
Attorney  General  must  prosecute  such  action,  and  the  provisions  of 
the  Code  of  Civil  Procedure  relating  to  service  of  summons,  pleadings, 
proofs,  trials  and  appeals  are  applicable  to  the  proceedings  herein  pro- 
vided for.  In  such  action  a  writ  of  attachment  may  issue,  and  no  bond 
or  affidavit  previous  to  the  issuing  of  said  attachment  is  required.  In 
such  action  a  certificate  bv  the  board  showing  the  delinquency  shall  be 
prima  facie  evidence  of  the  levy  of  the  tax,  of  the  delinquency  of  the 
amount  of  tax,  interest  and  penalty  set  forth  therein  and  of  compli- 
ance  by  the  board  with  all  provisions  of  this  act,  in  relation  to  the 
computation  and  levy  of  the  tax.  [Statutes  1939,  p.  2184;  operative 
July  U  1939.] 

History. — Enacted  Stats.  1933,  d.  2610.  Stats.  1935,  p.  1265,  extended  limitation 
period  from  two  to  three  years.  Stats.  1939,  p.  2184,  added  the  words  "interest 
and"  in  first  sentence  and  added  the  words  "of  the  amount  of  tax,  interest,  and 
penalty  set  forth  therein"   in    last  sentence. 

SUIT  FOR  REFUND 

Sec.  31.  No  injunction  or  writ  of  mandate  or  other  legal  or 
equitable  process  shall  issue  in  any  suit,  action  or  proceeding  in  any 
court  against  this  State  or  against  any  officer  thereof  to  prevent  or 
enjoin  the  collection  under  this  act  of  any  tax  sought  to  be  collected, 
and  no  suit  or  proceeding  shall  be  maintained  in  any  court  for  the 
recovery  of  any  amount  alleged  to  have  been  erroneously  or  illegally 
assessed  or  collected  unless  a  claim  for  refund  or  credit  has  been 
duly  filed  as  provided  in  Section  23  hereof. 

Within  00  days  after  the  mailing  of  the  notice  of  the  board's 
action  upon  such  claim,  the  claimant  may  bring  an  action  against  the 
board  on  the  grounds  set  forth  in  such  claim  in  a  court  of  com  pel  cut 
jurisdiction  in  the  County  of  Sacramento  for  the  recovery  of  the  whole 
or  any  part  of  the  amount  with  respect  to  which  such  claim  has  been 
disallowed. 

If  the  board  fails  to  mail  notice  of  action  on  any  such  claim 
within  six  months  after  the  claim  is  filed  the  claimant  may,  prior  to 
mailing  notice  of  action  on  such  claim  by  the  board,  consider  the  claim 
disallowed  and  bring  an  action  against  the  hoard  on  the  grounds  set 
forth  in  such  claim  for  the  recovery  of  the  whole  or  any  part  of  the 
anionnl    claimed   as  an   overpayment.     Failure  to  bring  suit    or  action 
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within  the  time  specified  shall  constitute  a  waiver  of  any  and  all 
demands  against  this  State  on  account  of  any  alleged  overpayments 
hereunder. 

If  in  any  such  action  judgment  is  rendered  for  the  plaintiff,  the 
amount  of  the  judgment  shall  first  be  credited  on  any  taxes  due  from 
the  plaintiff  under  this  act  or  under  the  California  Use  Tax  Act  of 
193;"),  and  the  balance  of  the  judgment  shall  be  refunded  to  the  plain- 
tiff. In  any  such  judgment,  interest  shall  be  allowed  at  the  rate  of 
6  per  cent  per  annum  upon  the  amount  found  to  have  been  illegally 
collected  from  the  date  of  payment  of  such  amount  to  the  date  of 
allowance  of  credit  on  account  of  such  judgment  or  to  a  date  preceding 
the  date  of  the  refund  Avarrant  by  not  more  than  30  days,  such  date 
to  be  determined  by  the  board. 

In  no  case  shall  any  judgment  be  rendered  in  favor  of  the  plaintiff 
in  any  action  brought  against  the  board  to  recover  any  tax  paid  here- 
under, when  such  action  is  brought  by  or  in  the  name  of  an  assignee 
of  the  retailer  paying  said  tax,  or  by  any  person  other  than  the  person 
who  has  paid  such  tax.  [Statutes  1939,  p.  2184;  operative  July  1, 
1939.] 

History. — Enacted  Stats.  1933,  p.  2610.  Stats.  1939,  p.  2184,  omitted  provision 
for  payment  of  tax  under  protest  and  substituted  provision  requiring  filing  of  a 
claim  for  refund  or  credit  prior  to  bringing  suit,  changed  limitation  period,  added 
first  sentence  of  third  paragraph,  revised  fourth  paragraph  to  authorize  credits 
against  taxes  due  under  the  Use  Tax  Act  and  to  authorize  allowance  of  interest 
upon  the  "amount"  rather  than  the  "tax"  found  to  have  been  illegally  collected, 
and  provided  for  actions  to  be  brought  against  the  board  rather  than  against 
treasurer. 

PENALTY  FOR  FAILURE  TO  MAKE  RETURN  OR  FOR  MAKING 
FALSE  OR  FRAUDULENT  RETURN 

Sec.  32.  Any  retailer  failing  or  refusing  to  furnish  any  return 
hereby  required  to  be  made,  or  failing  or  refusing  to  furnish  a  supple- 
mental return  or  other  data  required  by  the  board,  or  rendering  a  false 
or  fraudulent  return,  shall  be  guilty  of  a  misdemeanor  and  subject  to  a 
fine  of  not  exceeding  five  hundred  dollars  ($500)  for  each  such  offense. 

Any  person  required  to  make,  render,  sign  or  verify  any  report  as 
aforesaid,  who  makes  any  false  or  fraudulent  return,  with  intent  to 
defeat  or  evade  the  assessment  required  by  law  to  be  made,  shall  be 
guilty  of  a  misdemeanor,  and  shall  for  each  such  offense  be  fined  not 
less  than  three  hundred  dollars  ($300)  and  not  more  than  five  thousand 
dollars  ($5,000)  or  be  imprisoned  not  exceeding  one  year  in  the  county 
jail  or  be  subject  to  both  said  fine  and  imprisonment  in  the  discretion 
of  the  court.      [Original  section;  Statutes  1933,  p.  2611.] 

APPLICABILITY  OF  RES  JUDICATA 

Sec.  32.5.  In  the  determination  of  any  case  arising  under  this 
act,  the  rule  of  res  judicata  shall  be  applicable  only  if  the  liability 
involved  is  for  the  same  quarterly  period  as  was  involved  in  another 
case  previously  determined.  [Statutes  1939,  p.  2185;  operative  July 
1,  1939.] 

History.— Added    by   Stats.   1939,   p.   2185. 
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PENALTY  FOR  VIOLATION  OF  ACT 

Sec.  33.  Any  violation  of  the  provisions  of  this  act,  except  as 
otherwise  herein  provided,  shall  be  a  misdemeanor  and  punishable  as 
such.     [Statutes  1937,  p.  2228;  operative  July  1,  1937.] 

History. — Enacted  Stats.  1933,  p.  2611,  providing  for  judicial  review  of  orders  of 
the  board.  Stats.  1935,  p.  1265,  added  provisions  requiring  petitioner  to  pay  cost 
of  preparation  of  transcripts  of  board's  proceedings.  Stats.  1937,  p.  2228,  repealed 
the   original   section   and   renumbered   section   32i  as  section   33. 

CONSTITUTIONALITY 

Sec.  34.  If  any  section,  subsection,  clause,  sentence  or  phrase  of 
this  act  which  is  reasonably  separable  from  the  remaining  portions  of 
this  act  is  for  any  reason  held  to  be  unconstitutional,  such  decision 
shall  not  affect  the  remaining  portions  of  this  act.  The  Legislature 
hereby  declares  that  it  would  have  passed  the  remaining  portion  of  this 
act  irrespective  of  the  fact  that  any  such  section,  subsection,  clause, 
sentence  or  phrase  of  this  act  be  declared  unconstitutional.  [Original 
section;  Statutes  1933,  p.  2611.] 

ACT  EFFECTIVE  IMMEDIATELY 

Sec.  35.  This  act,  inasmuch  as  it  provides  for  a  tax  levy  for  the 
usual  current  expenses  of  the  State,  shall,  under  the  provisions  of 
Section  1  of  Article  IV  of  the  Constitution,  take  effect  immediately. 
[Original  section;  Statutes  1933,  p.  2611.] 


SUPPLEMENT 


An  act  to  add  a  new  section,  to  be  numbered  5.3,  to  the  Retail  Sales 
Tax  Act  of  1933  and  a  new  section,  to  be  numbered  6384,  to  the 
Revenue  and  Taxation  Code,  both  relating  to  the  taxable  status 
of  certain  sales  to  contractors;  to  defer  final  assessment  and  deter- 
mination of  sales  and  use  taxes  in  certain  instances,  to  define 
certain  terms  relating  to  said  taxes,  to  declare  the  legislative  intent 
with  respect  thereto,  and  providing  that  this  act  shall  take  effect 
immediately.  [Statutes  1.941,  Chapter  681,  in  effect  June  11, 
1941.] 

Section  1.  A  new  section,  to  be  numbered  5.3,  is  hereby  added 
to  the  Retail  Sales  Tax  Act  of  1933,  to  read  as  follows: 

Sec.  5.3.  Notwithstanding'  any  other  provision  of  law  the  tax 
imposed  under  this  act  shall  apply  to  the  gross  receipts  from  the  sale 
of  any  tangible  personal  property  to  contractors  purchasing  such  prop- 
erty either  as  the  agents  of  the  United  States  or  for  their  own  account 
and  subsequent  resale  to  the  United  States  for  use  in  the  perform- 
ance of  contracts  with  the  United  States  for  the  construction  of 
improvements  on  or  to  real  property. 

Sec.  2.  A  new  section,  to  be  numbered  6384,  is  hereby  added  to 
the  Revenue  and  Taxation  Code. 

6384.  Notwithstanding  any  other  provision  of  law  the  tax  imposed 
under 'this  part  shall  apply  to  the  gross  receipts  from  the  sale  of  any 
tangible  personal  property  to  contractors  purchasing  such  property 
either  as  the  agents  of  the  United  States  or  for  their  own  account 
and  subsequent  resale  to  the  United  States  for  use  in  the  perform- 
ance of  contracts  with  the  United  States  for  the  construction  of 
improvements  on  or  to  real  property. 

Sec.  3.  Except  as  otherwise  provided  in  this  act,  if  a  retailer,  or 
other  person  authorized  so  to  do,  petitions  in  conformity  with  the 
requirements  of  Section  20  of  the  Retail  Sales  Tax  Act  of  1933,  Sec- 
tion 12  of  the  Use  Tax  Act  of  1935,  or  Section  6561  of  the  Revenue 
and  Taxation  Code  for  reassessment  or  redetermination  of  a  tax  com- 
puted on  gross  receipts  from  sales  of,  or  the  sales  price  of,  tangible 
personal  property  purchased  by  contractors  for  use  in  the  performance 
of  contracts  with  the  United  States  for  construction  of  National  Defense 
facilities  on  a  cost-plus-a-fixed-fee  basis,  pending  a  final  decision  in 
a  court  of  last  resort  that  the  tax  imposed  under  the  Retail  Sales  Tax 
Act  of  1933,  the  Use  Tax  Act  of  1935,  or  the  Revenue  and  Taxation 
Code,  as  the  ease  may  be,  is  applicable  with  respect  to  transactions  of 
such  kind,  the  State  Board  of  Equalization  shall  not  initiate  action  to 
cause  the  assessment  or  determination  to  become  final. 
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Sec.  4.  Except  as  otherwise  provided  in  this  art,  the  State  Board 
of  Equalization  shall  not  make  a  final  assessment  or  determination  with 
respect  to  a  tax  which  is  the  subject  of  a  petition  for  reassessment  or 
redetermination  under  the  conditions  described  in  Section  3  hereof, 
and  which  is  computed  on  gross  receipts  from,  or  the  sales  price  of,  a 
sale  made  prior  to  a  decision  such  as  is  mentioned  in  said  section  or, 
if  made  subsequent  to  such  a  decision,  at  a  price  fixed  by  a  contract 
which  became  binding  prior  to  July  1,  1941,  if  it  is  established  that 
the  person  liable  for  the  tax  has  refrained  from  seeking  reimburse- 
ment therefor  only  because  of  the  insistence  of  those  representing  the 
United  States  with  respect  to  such  transactions  and,  after  a  reasonable 
effort  to  collect,  can  not  be  reimbursed  therefor  as  a  part  of  the  sales  or 
purchase  price.  As  used  in  tins  section  the  term  "reasonable  effort  to 
collect"  shall  not  include  nor  require  the  institution  of  Litigation  until 
after  such  decision,  and  then  only  if  it  shall  first  have  been  established 
in  a  comparable  matter,  following  a  final  assessment  or  determination 
made  by  the  board  pursuant  to  Section  6  of  this  act,  that  the  person 
liable  for  the  tax  is  entitled  to  be  reimbursed  for  the  amount  thereof 
by  his  vendee. 

Sec.  5.  Unless  a  person  otherwise  liable  for  a  tax  such  as  is 
described  in  Section  3  of  this  act  shall  maintain  accurate  records  with 
respect  to  all  transactions  of  the  type  therein  described  and  shall  report 
the  transactions  to  the  State  Board  of  Equalization  as  required  by  the 
Retail  Sales  Tax  Act  of  1933,  the  Use  Tax  Act  of  1935,  or  the  Revenue 
and  Taxation  Code,  as  the  case  may  be,  said  section  shall  not  apply  to 
such  person  or  to  any  tax  assessed  against  him. 

Sec.  6.  Nothing  contained  in  this  act  shall  prevent  the  State 
Board  of  Equalization  from  making  such  final  assessments  or  determi- 
nations of  tax  with  respect  to  transactions  of  the  type  described  in 
Section  3  of  this  act  as  it  may  deem  necessary  to  establish  the  validity 
of  assessments  or  determinations  arising  out  of  transactions  of  such 
kind,  as  well  as  to  establish  the  right  of  the  retailer  or  other  person 
liable  for  the  tax  to  be  reimbursed  for  the  amount  thereof  by  his 
vendee,  nor  shall  this  act  affect  jeopardy  assessments  under  Section  19 
of  the  Retail  Sales  Tax  Act  of  1933,  or  jeopardy  determinations  under 
Section  11  of  the  Use  Tax  Act  of  1935,  or  Section  6536  of  the  Revenue 
and  Taxation  Code. 

Sec.  7.  A  taxpayer  shall  not  be  liable  for  interest  with  respect  to 
any  tax  assessed  or  determined  under  the  Retail  Sales  Tax  Ad  of  1933 
and  Use  Tax  Act  of  1935  or  Revenue  and  Taxation  Code,  arising  out 
of  transactions  described  in  Section  3  of  this  act,  if  such  tax  is  paid 
within  six  months  after  the  effective  date  of  the  final  decision  in  a  court 
of  last  resort  that  the  tax  imposed  under  said  ads  is  applicable,  as  the 
case  may  be,  with  respect  to  transactions  of  such  kind,  or  on  or  before 
the  date  on  which  the  assessment,  or  determination  becomes  final  which- 
ever is  the  later. 

Sec.  8.  Nothing  contained  in  this  act  shall  be  construed  as  a 
legislative  intent,  interpretation,  or  concession   to  the  effect  that    the 
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tax  imposed  under  the  Retail  Sales  Tax  Act  of  1933,  the  Use  Tax  Act 
of  1935,  or  Revenue  and  Taxation  Code,  as  the  case  may  be,  is  inappli- 
cable wit  1  i  respect  to  any  transaction  or  situation  mentioned  herein, 
and  the  Legislature  hereby  declares  and  reaffirms  that  the  sales  tax  is 
not  imposed  upon  any  purchaser  of  tangible  personal  property  in  this 
State,  but  is  for  the  privilege  of  engaging  in  the  business  of  selling 
such  property  at  retail.  The  Legislature  hereby  further  declares  that 
in  enacting  Section  5.1  of  the  Retail  Sales  Tax  Act  of  1933  and  Section 
6381  of  the  Revenue  and  Taxation  Code,  it  did  not  intend  to  exempt 
from  the  sales  tax  the  gross  receipts  from  sales  of  tangible  personal 
property  used  in  the  performance  of  contracts  with  the  United  States 
for  the  construction  of  improvements  on  or  to  real  property. 

Sec.  9.  Notwithstanding  any  of  the  provisions  of  this  act,  the 
Retail  Sales  Tax  Act  of  1933,  the  Use  Tax  Act  of  1935  or  the  Revenue 
and  Taxation  Code,  a  sale  of  tangible  personal  property  to  a  contractor 
or  subcontractor  for  use  in  the  performance  of  contracts  with  the 
United  States  for  the  construction  of  improvements  on  or  to  real  prop- 
erty is  hereby  declared  to  be  a  retail  sale  within  the  meaning  of  that 
term  as  defined  in  said  acts  or  said  code,  and,  accordingly,  the  gross 
receipts  from  such  a  sale  or  the  purchase  price  of  property  so  sold 
shall  be  included  in  the  measure  of  the  tax  imposed  under  said  acts  or 
said  code,  or  any  of  them. 

Sec.  10.  If  any  section,  subsection,  clause,  sentence  or  phrase  of 
this  act  which  is  reasonably  separable  from  the  remaining  portions  of 
this  act  is  for  any  reason  held  to  be  unconstitutional,  such  decision  shall 
not  affect  the  remaining  portions  of  this  act.  The  Legislature  hereby 
declares  that  it  would  have  passed  the  remaining  portion  of  this  act 
irrespective  of  the  fact  that  any  such  section,  subsection,  clause,  sen- 
tence or  phrase  of  this  act  be  declared  unconstitutional. 

Sec.  11.  This  act,  inasmuch  as  it  provides  for  a  tax  levy  for  the 
usual  current  expenses  of  the  State,  shall,  under  the  provisions  of  Sec- 
tion 1  of  Article  IV  of  the  Constitution,  take  effect  immediately ;  pro- 
vided, however,  that  the  provisions  hereof  adding  Section  6384  to  the 
Revenue  and  Taxation  Code  shall  become  operative  at  the  same  time 
as  Part  1,  Division  2,  of  the  Revenue  and  Taxation  Code,  passed  by 
the  Legislature  at  its  Fifty-fourth  Session. 
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This  case,  stripped  clown  to  essentials,  simply  resolves 
itself  into  two  questions : 

1.  Has  the  State  of  California,  or  any  other  State  in 
the  Union,  the  right  to  project  itself  into  the  ad- 
ministration of  bankrupt  estates,  a  field  reserved  en- 
tirely to  Congress,  and  to  require  officers  of  the 
United  States  District  Court  to  take  out  licenses 
permitting  them  to  convert  the  bankrupt's  assets  into 
cash  and  then  to  impose  a  tax  on  the  proceeds  of 
such  judicial  sales? 

2.  Has  the  United  States  District  Court  the  power  and 
jurisdiction  to  protect  its  own  officers  from  such 
illegal  encroachment  upon  their  duties  and  pre- 
rogatives as  is  here  sought  to  be  inflicted  by  the 
State  of  California? 

Under  Section  8,  Article  1  of  the  Constitution  of  the 
United  States,  Congress  is  given  the  sole  and  exclusive 
power  to  "establish  uniform  laws  on  the  subject  of  bank- 
ruptcies throughout  the  United  States."  Acting  under 
this  grant  of  power  Congress  enacted  the  National  Bank- 
ruptcy Act  which  defines,  among  other  things,  the  juris- 
diction of  the  United  States  District  Courts  in  bankruptcy 
matters  and  the  rights  and  duties  of  a  trustee  thereunder. 

Section  2  of  the  Bankruptcy  Act  (11  U.  S.  C.  A.,  Sec. 
11),  confers  jurisdiction  on  United  States  Courts,  among 
other  matters,  as  follows: 

Subdv.  (15).  "Make  such  orders,  issue  such  pro- 
cess, and  enter  such  judgments  in  addition  to  those 
specifically  provided  for  as  may  be  necessary  for  the 
enforcement  of  the  provisions  of  this  Act;  provided 
however,  that  an  injunction  to  restrain  a  court  may 
be  issued  by  the  judge  only." 
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Subdivision  21-b  of  Section  2  expressly  provides: 

"Nothing  in  this  section  contained  shall  be  con- 
strued to  deprive  a  court  of  bankruptcy  of  any  power 
it  would  possess  were  certain  specific  powers  not  here- 
in enumerated." 

Section  47-a  of  the  Bankruptcy  Act  (11  U.  S.  C.  A., 
Sec.  75-a)  prescribes  that  mandatory  duties  of  the  trus- 
tee, as  follows: 

"Trustees  shall  (1)  collect  and  reduce  to  money 
the  property  of  the  estates  for  which  they  are  trus- 
tees, under  the  direction  of  the  court,  and  close  up 
the  estates  as  expeditiously  as  is  compatible  with  the 
best  interests  of  the  parties   in  interest." 

In  the  case  at  bar  the  trustee,  in  disposing  of  the 
assets  at  private  sale,  after  an  attempt  had  been  made 
to  sell  them  at  public  auction  without  a  satisfactory  bid, 
was  carrying  out  the  plain  mandate  of  Section  47-a  of 
the  Bankruptcy  Act.  Nowhere  in  Section  47-a  is  there 
any  requirement  that  he  take  out  a  state  license  or  pay  a 
state  sales  tax  in  connection  with  the  judicial  sale  con- 
ducted "under  the  direction  of  the  court." 

Section  45  of  the  National  Bankruptcy  Act  (11  U.  S. 
C.  A.,  Section  73-a)  prescribes  the  qualification  of  receiv- 
ers and  trustees,  as  follows: 

"Receivers  and  trustees  shall  be  ( 1 )  individuals 
who  are  competent  to  perform  their  duties,  and  who 
reside  or  have  an  office  within  the  judicial  district  in 
which  they  are  appointed,  or  (2)  corporations  au- 
thorized by  their  charters  or  by  law  to  act  in  such 
capacity  and  having  an  office  in  the  judicial  district 
within  which  they  are  appointed." 


Nowhere  is  there  any  requirement  in  Section  45  that  a 
trustee  in  bankruptcy,  an  individual,  shall  be  required,  at 
the  expense  of  the  bankrupt  estate  or  otherwise,  to  take 
out  a  license  from  a  State  authorizing  him  to  or  extend- 
ing to  him  the  "privilege"  of  performing  the  duties  im- 
posed upon  him  by  the  United  States  Statute  under  which 
his  office  is  created. 

If  the  construction  of  the  trustee's  rights  and  duties 
sought  here  by  the  State  Board  of  Equalization  were  to 
be  recognized  there  would  be  nothing  to  prevent  the 
various  States,  in  their  search  for  revenue,  in  prescribing 
by  State  law  that  any  person  seeking  to  act  as  a  receiver 
or  trustee  in  bankruptcy,  before  entering  upon  his  duties 
as  such  receiver  or  trustee  in  bankruptcy,  and  before 
liquidating  the  assets  of  bankrupt  estates  entrusted  to  him, 
should  first  procure  a  license  from  the  State  granting  him 
the  "privilege"  of  acting  in  such  official  capacity,  such 
license  to  cost  the  sum  of  $500.00  for  each  estate  so 
administered  and  liquidated.  One  may  well  imagine  the 
consternation  and  confusion  which  would  result  from  the 
enactment  of  such  a  law,  but  we  respectfully  submit  that 
if  the  State  of  California  has  a  right  to  exact  a  license 
from  a  trustee  in  bankruptcy  conducting  a  judicial  sale 
and  to  require  him  to  pay  a  fee  of  $1.00,  then  it  would 
have  a  right  to  raise  the  price  to  $500.00,  if  such  a  right 
exists  at  all.  Encroachments  such  as  this  are  not  accom- 
plished in  one  single  sweep.  A  crack,  of  an  apparently 
innocuous  nature,  is  usually  cleverly  opened  and  if  the 
encroachment  is  tolerated,  gradually  expanded  until  it 
becomes  intolerable.  The  most  common  instance  has  been 
the  expansion  by  the  States  of  penny  sales  taxes  on 
gasoline,  imposed  first  for  the  building  and  maintenance 
of   highways,   at   the   rate   of   one   per   cent   per   gallon, 
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increased  to  two  or  three  cents  for  the  same  purpose,  and 
then  other  additions  made  thereto,  a  cent  or  two  at  a 
time,  for  the  State's  general  fund,  for  school  purposes, 
for  relief,  and  what  not,  with  the  result  that  taxes  as 
high  as  twenty-five  per  cent  ad  valorem  are  being  levied 
on  gasoline  in  some  States. 

We  submit  that  when  the  State  attempts  to  project 
itself  into  a  jurisdiction  essentially  federal,  such  attempt 
should  be  promptly  nipped  in  the  bud. 

It  must  be  borne  in  mind  that  this  is  not  a  case  where 
the  trustee  is  operating  the  business  for  a  limited  period, 
as  provided  in  Subdivision  (5)  of  Section  2  of  the 
National  Bankruptcy  Act  (11  U.  S.  C.  A.,  Sec.  11,  Subdv. 
(5))  which  provides  that  courts  of  bankruptcy  have 
jurisdiction  to, 

"Authorize  the  business  of  bankrupts  to  be  con- 
ducted for  limited  periods  by  receivers,  the  marshals, 
or  trustees  if  necessary,  in  the  best  interests  of  the 
estates,  and  allow  such  officers  additional  compensa- 
tion for  such  services  as  provided  in  Section  48  of 
this  Act." 

We  recognize  the  fact  that  there  are  certain  types  of 
businesses  in  which  any  person  is  required  to  take  out  a 
license  in  order  to  operate,  such  as  tavern  keepers,  liquor 
stores,  pawnbrokers,  and  other  businesses  regulated  under 
the  police  power.  If  the  trustee  desires  to  exercise  the 
privilege  conferred  upon  him  under  Sec.  2,  Subdv.  (5) 
of  the  Bankruptcy  Act,  of  "operating  the  business  of  the 
bankrupt  for  a  limited  time,"  there  is  no  question  but 
that  he  would  be  required,  when  exercising  such  privilege, 
to  conform  to  the  laws  of  the  State  and  to  the  Ordinances 
of  the  municipality.      Certainly  we  do  not  contend  that 


a  trustee  in  bankruptcy  operating,  for  example,  a  chain 
of  taxicabs,  would  have  the  right  to  drive  his  cabs  around 
the  City  of  Los  Angeles  without  a  State  automobile 
license  on  them.  We  recognize  the  fact  that  if  he  at- 
tempted to  operate  a  bar,  even  for  a  limited  time,  with- 
out a  license,  he  would  be  prosecuted  for  bootlegging.  In 
neither  instance  would  he  be  required  to  "operate  the 
business  for  a  limited  time."  His  temporary  operation  is 
merely  discretionary  and  he  may  avail  himself  of  the 
privilege  conferred  under  Sec.  2,  Subdv.  (5)  of  the  Bank- 
ruptcy Act,  or  he  may  close  down  the  business  entirely, 
at  once  without  temporary  operation. 

On  the  other  hand,  the  conversion  of  the  assets  into 
cash  under  the  direction  of  the  court,  as  provided  in  Sec. 
47-a,  leaves  him  no  discretion  whatsoever;  his  duties  are 
mandatory,  and  the  carrying  out  of  those  duties  is  not  a 
"privilege"  as  is  here  contended  by  the  Attorney  General. 

An  examination  of  the  Attorney  General's  brief,  pages 
5  to  11  inclusive,  fails  to  distinguish  between  a  privilege 
and  a  mandatory  duty  imposed  by  Congress  under  its 
constitutional  grant  of  power. 

Throughout  the  argument  in  the  pages  cited,  the  Attor- 
ney General  constantly  refers  to  the  "privilege"  of  the 
trustee  to  perform  his  duties  in  converting  the  assets  of 
the  bankrupt  estate  into  cash,  and  at  page  8  states  that 
the  trustee,  in  liquidating  this  estate,  is  engaged  in  the 
"business"  of  selling  at  retail  and  is  subject  to  the 
State  sales  tax.  The  argument  further  goes  on  to  say 
that   the  construction  of   a   State   statute  placed   thereon 
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by  a  State  court  is  binding  upon  the  Federal  Courts.  In 
making  this  statement  counsel  overlooks  the  exception  to 
the  rule  that  such  construction  does  not  apply  in  juris- 
dictions essentially  federal. 

As  hereinafter  pointed  out,  the  Supreme  Court  of  Cali- 
fornia in  Donnelly  v.  Southern  Pacific  Co.,  18  Cal.  (2d) 
863,  recognizes  this  rule  in  an  opinion  involving  a  judg- 
ment for  damages  for  personal  injuries  sustained  by  a 
person  in  a  railroad  collision,  while  traveling  on  a  free 
pass,  regulated  by  Interstate  Commerce  Acts,  and  after 
discussing  the  various  federal  and  state  decisions  involving 
the  right  to  recover  from  a  common  carrier  while  riding 
on  a  free  pass,  the  Supreme  Court,  in  reversing  the  judg- 
ment of  the  Superior  Court,  said : 

"This  negligence  may  have  been  gross  under  the 
California  rule,  but  the  Federal  cases  are  clear  that 
such  dereliction  constitutes  negligence  and  not  wanton 
and  reckless  misconduct." 

In  this  connection  the  rules  laid  down  by  the  Supreme 
Court  of  California  in  Bigsby  v.  Johnston,  18  Cal.  (2d) 
860,  and  Union  League  Club  v.  Johnson,  18  Cal.  (2d)  275. 
are  entirely  beside  the  point.  Neither  Bigsby  nor  the 
Union  League  Club  were  trustees  in  bankruptcy,  nor  were 
their  sales  upon  which  the  State  imposed  a  tax,  judicial 
sales  conducted  under  a  United  States  Statute  in  a  United 
States  Court;  neither  was  any  mandatory  duty  imposed 
upon  them  to  make  these  sales.  If  they  desired,  they  had 
a  right  to  retain  the  property.  A  trustee  in  bankruptcy 
has  no  such  right,  as  the  statute  under  which  his  office 


is  created  requires  him  to  collect  and  reduce  to  money 
the  property  for  which  he  is  trustee,  under  the  direction 
of  the  court,  and  to  close  up  the  estates  as  expeditiously 
as  is  compatible  with  the  best  interests  of  the  parties  in 
interest.  (Bankruptcy  Act,  Sec.  47-a  (11  U.  S.  C.  A., 
Sec.  75-a).) 

In  the  argument  the  dogmatic  assertion  is  made  that: 

"The  payment  of  this  tax  is  not  a  charge  upon  the 
estate.  It  is  the  duty  of  the  trustee  in  bankruptcy 
to  collect  this  tax  from  the  purchasers  and  to  pay  it 
into  the  State  Treasury.  He  performs  this  duty  in 
return  for  the  privilege  of  selling  to  consumers,  and 
not  for  resale  in  the  State  of  California."  (Italics 
ours.) 

We  have  scrutinized  Section  47  of  the  Bankruptcy  Act 
with  a  great  deal  of  care  and  nowhere  in  the  Bankruptcy 
Act  do  we  find  any  such  duty  imposed  upon  the  trustee, 
neither  do  we  find  any  restrictions  anywhere  in  the  Bank- 
ruptcy Act  as  to  what  persons  or  classes  of  persons  a 
trustee  may  sell  assets  belonging  to  a  bankrupt  estate. 
The  only  requirement  that  we  know  of  is  the  common 
sense  requirement  that  the  purchaser  have  the  cash  to 
pay  for  the  property.  We  fail  to  see  where  the  perform- 
ance of  his  mandatory  duty  in  selling  to  consumers  or 
anybody  else,  constitutes  a  "privilege"  in  the  State  of 
California  where  we  have  a  sales  tax,  and  does  not  con- 
stitute such  a  "privilege"  in  the  State  of  Nevada,  which 
has  been  free  from  that  form  of  irritating  gadfly  in  the 
tax  field. 


— 9— 

Any  Provision  in  the  Retail  Sales  Act  of  California 
or  the  Rules  and  Regulations  of  the  State  Board 
of  Equalization  Under  Which  It  Is  Contended 
Additional  Burdens  or  Duties  May  Be  Imposed 
Upon  a  Trustee  in  Bankruptcy,  Is  in  Conflict 
With  Its  Applicability  to  Federal  Law,  and  Is 
Unconstitutional. 

It  has  long  been  settled  that  where  Congress  exercises 
its  exclusive  jurisdiction,  as  in  the  domain  of  interstate 
commerce,  bankruptcy,  naturalization,  and  other  exclu- 
sive legislative  fields  delegated  to  it,  all  state  laws  on 
those  subjects  are  superseded;  as,  for  instance,  upon 
the  enactment  of  the  Bankruptcy  Act  of  1898,  after  a 
long  period  during  which  this  country  had  no  Bankruptcy 
Act,  all  State  Insolvency  Laws  were  suspended  and  super- 
seded and  their  courts  deprived  of  jurisdiction  over  the 
subject.  {Holmes  v.  Rowe,  97  Fed.  (2d)  537,  C.  C.  A. 
9th  Cir.;  In  re  Brinn,  262  Fed.  527.) 

In  Keystone  Driller  Co.  v.  Superior  Court,  138  Cal. 
738,  the  court  said: 

"Our  State  Insolvency  Law  is  suspended  by  the 
National    Bankruptcy    Law    of    1898." 

In  Continental  Building  &  Loan  Association  v.  Superior 
Court,  163  Cal.  579,  the  Supreme  Court  said: 

"If  these  positions  are  well  taken  the  conclusion 
for  which  petitioner  contends  is  irresistible,  for  it 
is  conceded  that  petitioner  is  a  corporation  conduct- 
ing a  business  which  brings  it  within  the  scope 
and  purview  of  the  National  Bankruptcy  Act,  and 
it  is  unquestioned  that  when  the  general  govern- 
ment has  spoken  upon  the  subject  of  bankruptcy,  the 
operation  of  all  state  laws  upon  the  same  subject  mat- 
ter   is    suspended.     The    ultimate    question    then,    is 


—10— 

whether  under  these  concessions  and  admissions  there 
is  still  left  in  the  state  law  any  valid  provisions  en- 
tirely without  the  scope  of  the  National  Bankruptcy 
Act,  which  provisions  may  be  enforced  by  the  State 
Courts,  or  whether,  as  petitioner  contends,  the  state 
law  is  as  a  whole,  and  without  severable  or  separable 
parts  a  single  bankruptcy  or  insolvency  act." 

In  the  latter  case  the  Supreme  Court  of  California  held 
that  a  punitive  law  requiring  liquidation  of  building  and 
loan  associations  under  certain  conditions  not  constituting 
an  act  of  bankruptcy,  did  not  conflict  with  the  Bankruptcy 
Act,  but  nevertheless,  recognized  the  principle  that  when 
Congress  has  legislated  on  the  subject,  the  State  law  is 
powerless. 

In  the  recent  case  of  Donnelly  v.  Southern  Pacific  Co., 
18  Cal.  (2d)  863 ;  involving  a  California  statute  and  its 
operation  on  passengers  traveling  in  interstate  commerce, 
the  Supreme  Court  says: 

"If  a  statute  is  enacted  by  Congress  covering  the 
subject  of  the  state's  regulation,  it  supersedes  the 
state  statute  or  decision.  Southern  Ry.  Co.  v.  Rail- 
road Commission  of  Indiana,  236  U.  S.  439;  South- 
ern Express  Co.  v.  Byers,  240  U.  S.  612;  Adams  Ex- 
press Co.  v.  Croninger,  226  U.  S.  491 ;  Western 
Union  Tel.  Co.  v.  Speight,  254  U.  S.  17;  Western 
Union  Tel.  Co.  v.  Commercial  Milling  Co.,  218  U.  S. 
406.  If,  however,  Congress  enacts  a  statute  that 
embraces  the  g-eneral  field  but  does  not  cover  the 
matter  on  which  the  state  has  ruled,  the  state  statute 
or  decision  is  superseded  only  if  Congress  intended 
by  such  legislation  to  occupy  the  entire  field,  thereby 
excluding  all  state  control.  (Atchison  T.  &  S.  F. 
Ry.  Co.  v.  Railroad  Commission,  283  U.  S.  380; 
Kelly  v.  Washington,  302  U.  S.  1 ;  H.  P.  Welch  Co. 
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v.  New  Hampshire,  306  U.  S.  79;  Kansas  City  So. 
Ry.  Co.  v.  Van  Zant,  260  U.  S.  459;  Southern  Ex- 
press Co.  v.  Byers,  supra,)  and  numerous  other  cita- 
tions. The  state  courts  are  then  bound  by  federal 
decisional  law  in  the  field.  (Kansas  City  So.  Ry. 
Co.  v.  Van  Zant,  supra;  Southern  Express  Co.  v. 
Byers,  supra;  Adams  Express  Co.  v.  Croninger, 
supra;  Western  Union  Tel.  Co.  v.  Speight,  supra.) 

In  1906  Congress  passed  the  Hepburn  Act  regulat- 
ing the  issuance  of  free  passes  by  interstate  car- 
riers. The  act  deals  only  with  the  classes  of  person 
to  whom  free  passes  may  be  issued  and  contains 
nothing  about  the  liability  of  carriers  to  such  pas- 
sengers, nor  the  terms  of  the  passes.  Generally  an 
act  of  Congress  is  not  regarded  as  superseding  a 
state  statute  or  decision  unless  the  two  conflict  or  the 
state  law  stands  in  the  way  of  congressional  ob- 
jectives. (H.  P.  Welch  Co.  v.  New  Hampshire, 
supra;  Kelly  v.  Washington,  supra;  Atchison  T.  &  S. 
Ry.  Co.  v.  Railroad  Commission,  supra;  Maurer  v. 
Hamilton,  309  U.  S.  598;  Palmer  v.  Mass,  308  U. 
S.  79.)  Nothing  in  the  Hepburn  Act  conflicts  with 
state  rules  on  liability  for  negligence,  and  it  sets 
forth  no  objective  that  would  be  hindered  by  the 
application  of  state  law.  Nevertheless,  the  Supreme 
Court  of  the  United  States  took  the  position  in  Kan- 
sas City  Southern  Ry.  Co.  v.  Van  Zant,  supra,  that 
the  Hepburn  Act  was  intended  to  occupy  the  entire 
field  of  free  passes,  that  it  superseded  all  state  law 
in  the  field,  and  that  the  decisions  of  the  federal 
courts  were  therefore  controlling  on  the  liability  of 
a  carrier  for  negligence  to  a  holder  of  a  pass  con- 
taining an  exculpatory  provision.  This  court  is 
bound  by  that  decision  and  must  therefore  disregard 
the  California  law  and  apply  the  rules  established 
by  the  decisions  of  the  Federal  Courts." 
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In  the  case  of  Moore  v.  Bay,  284  U.  S.  4,  the  court 
said: 

"The  Circuit  Court  of  Appeals  affirmed  an  order 
of  the  District  Judge  giving  the  mortgage  priority 
over  the  last  creditors.  Whether  the  court  was  right 
must  be  decided  by  the  Bankruptcy  Act,  since  it  is 
superior  to  all  State  laws  upon  the  subject.  Globe 
Bank  &  Trust  Co.  v.  Martin,  238  U.  S.  288." 

We  think  it  is  clear  that  Congress  intended  to  legislate 
fully  with  regard  to  the  qualifications  and  duties  of  trus- 
tees in  bankruptcy.  It  has  not  seen  fit  to  require  them 
to  take  out  sales  tax  license  from  the  States  permitting 
them  to  perform  their  mandatory  duties.  The  fact  that 
Congress  in  1934  enacted  Section  124-a  of  Title  28  of 
U.  S.  C.  A.,  requiring  "any  receiver,  liquidator,  referee, 
trustee,  or  other  officers  or  agents  appointed  by  any 
United  States  Court,  who  is  authorised  by  said  court  to 
conduct  any  business  and  who  does  conduct  any  business, 
shall,  from  and  after  June  18,  1934,  be  subject  to  all 
State  and  local  taxes  applicable  to  such  business  the  same 
as  if  said  business  were  conducted  by  an  individual  or 
corporation,"  does  not  mean  a  thing  in  this  case.  In  the 
first  place  it  does  not  purport  to  be  an  amendment  to 
the  Bankruptcy  Act,  which  expressly  prescribes  the  duties 
of  the  trustee.  In  the  second  place  the  trustee  here  is 
not  operating  the  business,  but  is  liquidating  it  in  accord- 
ance with  the  plain  mandate  of  the  law.  Trustees  in  bank- 
ruptcy stand  in  a  much  more  advantageous  position  than 
do  receivers  in  equity,  assignees  for  the  benefit  of  credi- 
tors, and  other  types  of  liquidators.  The  Federal  Courts 
make  a  distinction  between  the  disabilities  of  equity  re- 
ceivers and  of  receiverships  so  operated  and  the  privileges 
accorded  to  a  trustee  or  receiver  in  bankruptcy.    For  ex- 
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ample,  in  Southern  Bell  Telephone  Co.  v.  Caldwell,  67 
Fed.  (2d)  802,  in  discussing  the  question  of  priorities  in 
bankruptcy  as  distinguished  from  equity  receiverships, 
the  Circuit  Court  of  Appeals  for  the  Eighth  Circuit  said: 

"It  is  conceded  that  there  is  no  decision  in  bank- 
ruptcy affording  any  support  to  the  appellant's  claim 
of  priority.  The  equity  foreclosure  cases  like  Mil- 
tenberger  v.  Logansport  C.  &  S.  W.  R.  Co.,  106 
U.  S.  286,  (and  a  number  of  other  cases  cited) 
*  *  *  are  without  application,  and  we  have  no 
occasion  to  review  them." 

Furthermore,  the  very  fact  of  the  passing  of  the  statute 
referred  to  (Section  124-a,  Title  28  U.  S.  C.  A.)  indi- 
cates clearly  that  Congress  felt  that  prior  to  June  18, 
1934  trustees  in  bankruptcy  operating  a  business  under 
the  provisions  of  Subdv.  (5)  of  Section  2  of  the  Bank- 
ruptcy Act  were  exempt  from  all  taxes  imposed  by  States 
and  local  municipalities  during  the  period  of  their  opera- 
tion, and  by  the  enactment  of  this  statute  permitted  States 
and  local  political  bodies  to  levy  taxes  on  the  actual  opera- 
tion of  such  business. 

It  is  significant,  however,  to  note  that  there  is  no  per- 
mission contained  in  Section  124-a,  Title  28  authorizing 
State  and  local  governments  to  tax  the  proceeds  of  judicial 
sales  in  bankruptcy,  or  otherwise. 

It  is  further  highly  significant  that  the  Bankruptcy  Act 
was  completely  overhauled  in  1938,  five  years  after  sales 
taxes  became  the  rage  throughout  the  United  States.  If 
it  were  the  intent  of  Congress  to  require  trustees  to  pay 
sales  tax  on  the  proceeds  of  judicial  sales  or  to  take  out 
State  licenses,  it  seems  to  us  that  such  provision  would 
have  been  placed  in  Section  47,  which  was  one  of  the 
sections  completely  overhauled  in  the  1938  amendment. 
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Furthermore,  the  Supreme  Court  thereafter  enacted 
General  Order  XVII  as  a  supplement  to  Section  47  and 
did  not  see  fit  to  impose  these  additional  responsibilities 
or  requirements  on  the  trustee. 

A  great  deal  of  the  difficulties  which  trustees  have  been 
encountering  with  the  State  Board  of  Equalization  in  the 
last  several  months  are  occasioned  by  a  misinterpretation 
of  the  case  of  Boteler  v.  Iiujals,  308  U.  S.  57.  In  that 
case  Boteler,  as  trustee  in  bankruptcy,  was  operating  a 
large  dairy.  He  had  a  number  of  milk  trucks  making 
daily  deliveries  throughout  Los  Angeles  County  and 
operating  on  the  public  highways.  On  January  1st  he 
did  not  have  sufficient  funds  in  his  possession  to  pur- 
chase new  license,  and  the  same  condition  existed  after 
the  deadline  for  obtaining  new  licenses  without  penalty  on 
February  5th  had  passed.  Shortly  after  February  5th 
he  obtained  sufficient  money  to  purchase  licenses  and  ap- 
plied to  the  Motor  Vehicle  Department  for  new  licenses 
for  his  trucks,  tendering  it  the  normal  fee.  The  Motor 
Vehicle  Department  refused  to  issue  the  licenses  without 
payment  of  the  penalty  and  Boteler  sought  mandamus 
from  the  Referee.  The.  Referee  entered  an  order  requir- 
ing the  issuance  of  the  licenses,  which  order  was  affirmed 
by  the  District  Court,  both  lower  courts  holding  that  the 
trustee  was  not  subject  to  such  penalty.  This  court  re- 
versed the  order,  and  the  Supreme  Court  granted  cer- 
tiorari. In  the  opinion  in  that  case  Mr.  Justice  Black 
was  careful  to  point  out  that  the  trustee  was  operating 
the  business  and  that  the  penalty  constituted  a  license  fee 
for  the  privilege  of  using  the  highways  of  the  State  of 
California,  and  that  if  the  trustee  saw  fit  to  use  the  high- 
ways in  the  conduct  of  the  business  he  was  required  to 
comply  with  the  reasonable  police  regulations  of  the  State. 
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That  theory  is  reasonable  enough.  Certainly  no  one  would 
contend  that  a  trustee  in  bankruptcy,  the  Governor  of 
California,  or  even  the  President  of  the  United  States 
would  not  be  bound  to  comply  with  police  regulations  in 
connection  with  the  use  of  the  highways.  We  certainly 
would  not  contend  that  a  trustee  in  bankruptcy,  because 
he  was  a  trustee  operating  a  dairy  business,  would  have 
a  right  to  drive  his  trucks  on  the  sidewalk  instead  of 
remaining  on  the  pavement,  or  drive  them  sixty  miles  an 
hour  across  the  intersection  of  Seventh  and  Broadway, 
but  we  do  contend  that  the  State  of  California  has  no 
right  to  pass  legislation  which  hampers,  interferes  with 
or  penalizes  the  trustee  in  the  performance  of  his  man- 
datory duties  under  the  Bankruptcy  Act.  If,  in  the 
instant  case,  the  trustee  can  be  compelled  to  collect  and 
pay  sales  tax  on  piecemeal,  private,  liquidating  sales  of  the 
bankrupt's  machinery,  ovens,  and  other  equipment,  then 
the  State  Board  of  Equalization  will  have  a  right  to 
place  its  representative  in  the  Bankruptcy  Courts  each 
morning  when  assets  of  bankrupt  estates  are  being  auc- 
tioned off  by  trustees  in  the  presence  of  the  Referee,  and 
to  demand  that  the  Referee  and  the  trustee  collect  sales 
taxes  on  all  property  so  sold  and  pay  it  over  to  the  State 
of  California.  In  addition  thereto  each  trustee  in  bank- 
ruptcy will  be  obliged  in  each  and  every  case  to  take  out  a 
license  with  the  State  of  California  authorizing  him  to 
conduct  his  judicial  sales  in  the  United  States  District 
Court  rooms.  Possibly  the  Referees  in  Bankruptcy,  arms 
of  the  court,  would  likewise  be  expected  to  take  out 
licenses  for  the  privilege  of  participating  in  bankrupt 
sales  in  their  own  courts. 

This  analogy  is  not  in  anywise  far-fetched,  because  the 
office  of  trustee  is  created  in  the  same  section  of  the 
Bankruptcy  Act  as  is  the  office  of  referee. 
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Section  33  of  the  Bankruptcy  Act  (11  U.  S.  C.  A.,  Sec. 
61),  reads  as  follows: 

"The    offices    of    referee    and    trustee    are    hereby 
created." 

Section  35  of  the  Bankruptcy  Act  (11  U.  S.  C.  A,  Sec. 
63),  sets  forth  the  qualifications  of  referees. 

As  heretofore  pointed  out,  Section  45  of  the  Bankruptcy 
Act  (11  U.  S.  C.  A.,  Sec.  73)  specifies  the  qualifications 
of  trustees.  Certainly  it  could  not  be  contended  that  the 
State  of  California  would  have  a  right  to  impose  upon 
the  qualifications  of  referees  in  bankruptcy  the  require- 
ment that  they  obtain  licenses  from  the  State  to  perform 
their  official  duties,  or  that  they  pay  a  tax  to  the  State 
for  the  privilege  of  entering  orders  confirming  sales,  or 
performing  any  other  of  their  official  duties. 

The  referee  is  appointed  by  the  court  under  Section 
34  of  the  Bankruptcy  Act  (11  U.  S.  C.  A.,  Sec.  62). 
The  trustee  is  elected  by  the  creditors  of  the  bankrupt  at 
the  first  meeting  of  creditors,  after  adjudication;  or,  in 
some  instances,  is  appointed  by  the  court  under  the  pro- 
visions of  Section  44  of  the  Bankruptcy  Act  (11  U.  S. 
C.  A.,  Sec.  72).  Both  are  equally  officers  of  the  court, 
save  and  except  that  a  trustee,  although  he  may  be  the 
same  person,  is  an  entirely  different  entity  in  each 
case  in  which  he  is  elected,  and  under  the  contentions 
made  by  the  State  of  California  he  would  be  required  to 
take  out  a  separate  sales  tax  license  in  each  case  in  which 
he  was  trustee  in  order  to  perform  his  official  duties.  It 
is  just  as  reasonable  to  assume  that  the  State  of  Cali- 
fornia could  require  the  United  States  Marshal  for  the 
Southern  District  of  California  to  take  out  a  sales  tax 
license  and  collect  and  pay  over  a  sales  tax  on  property 
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sold  by  him  under  writ  of  execution  issued  out  of  the 
court  on  the  law  or  equity  side,  or  in  disposing-  of  prop- 
erty libeled  under  the  process  of  the  United  States  Dis- 
trict Court  under  the  Pure  Food  and  Drug  Act,  as  it 
would  be  to  require  a  trustee  in  bankruptcy  whose  func- 
tions in  bankruptcy  administration  are  similar  to  those  of 
a  United  States  Marshal  in  so  far  as  property  of  the 
bankrupt  estate  is  concerned,  to  ask  for  and  pay  the  State 
of  California  for  the  same  privilege. 

Has  the  Trustee  a  Plain,  Speedy  and  Adequate  Remedy 
at  Law  Such  as  Would  Bar  Him  From  Injunctive 
Relief  Here? 

We  believe  that  the  contention  in  the  lower  court  that 
the  trustee  is  not  entitled  to  injunctive  relief  is  wholly 
and  completely  without  merit.  Here  we  have  the  situa- 
tion of  a  State  Board  seeking  to  interfere  with  a  trustee, 
an  officer  of  the  United  States  court,  in  the  conduct  of 
his  mandatory  duties,  and  demanding  that  he  take  out  a 
license  under  penalty.     (See  Sales  Tax  Act,  Sec.  15.) 

To  say  that  such  court  has  not  the  power  to  protect  its 
officers  in  the  control  and  disposal  of  property  in  its  pos- 
session and  in  the  performance  of  their  mandatory  duties 
would,  we  believe,  on  its  face,  seem  ridiculous.  (See 
Dayton  v.  Standard,  241  U.  S.  588.)  However,  Federal 
Courts  have  jurisdiction  also  to  enjoin  enforcement  of 
an  unconstitutional  State  statute  by  State  officers  clothed 
with  authority  to  enforce  it  where  it  violates  Federal 
Constitution. 
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See: 

Tyson  &  Bro.   United  Theatre  Ticket  Officers  v. 

Banton,  273  U.  S.  418; 
Pennsylvania  v.  West  Virginia,  262  U.  S.  553; 
Fox  Film  Corpn.  v.  Trumbull,  7  Fed.   (2d)   715; 
McN  aught  on  v.  Johnson,  242  U.  S.  344; 
Claybrook  v.    City   of   Owensboro,   16  Fed.   297; 
Wells  Fargo  &  Co.  v.  Taylor,  254  U.  S.   175; 
Caldwell  v.  Sioux  Falls  Stockyard  Co.,  242  U.  S. 
559. 

The  right  to  enjoin  a  state  officer  from  enforcing  a 
state  statute  claimed  to  violate  the  Federal  Constitution  is 
not  affected  by  whether  the  enforcement  is  to  be  by  civil 
or  criminal  proceedings. 

See: 

Van  Deman  &  Leans  Co.  v.  Rast,  214  Fed.  827; 
Yee  Gee  v.  City  &  County  of  San  Francisco,  235 

Fed.  757; 
Pierce  v.  Society  of  the  Sisters,  268  U.  S.  510. 

It  has  been  held  that  the  institution  of  separate  actions 
to  recover  fees  paid  under  an  alleged  unconstitutional 
statute  is  not  an  adequate  remedy  at  law,  as  was  con- 
tended by  the  Attorney  General. 

See: 

Wofford  Oil  Co.  v.  Smith,  263  Fed.  396. 

It  has  also  been  held  that  a  Federal  Court  has  juris- 
diction to  enjoin  the  enforcement  of  a  state  statute  which 
is  unconstitutional  and  void,  and  under  which  the  au- 
thorities threaten  to  seize  complainant's  property  and 
destroy  his  business  unless  he  pays  a  license  thereby 
imposed. 
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See: 

Minneapolis  Braving  Co.  v.  McGUlivray,  104  Fed. 
258. 

In  the  case  at  bar,  under  the  State's  theory  the  trustee 
in  bankruptcy,  an  officer  of  the  United  States  District 
Court,  should  pay  this  illegal  tax  and  license  fee  out  of 
funds  in  custodia  leg  is  in  a  Federal  Court,  to  a  State 
Board,  and  then,  notwithstanding  the  fact  that  he  is  an 
officer  of  the  United  States  District  Court,  go  into  the 
State  courts  and  maintain  expensive  litigation  to  recover 
it  back.  Such  requirement  would  be  absolutely  unrea- 
sonable. The  State  Board  of  Equalization  is  demanding 
that  the  Bankruptcy  Court  and  its  officers  pay  over  to  it 
certain  sums  of  money,  disbursement  thereof  being  re- 
quired to  be  made  by  check  or  draft  on  designated  deposi- 
tories of  bankruptcy  funds. 

Bankruptcy  Act,  Sec.  47-a,  Subdvs.  (2)  and  (4). 

These  checks  are  required  to  be  countersigned  by  the 
Referees.  We  would  therefore  be  faced  with  the  anom- 
alous situation  of  requiring  the  two  officers  of  the  court 
designated  by  the  National  Bankruptcy  Act,  to  pay  over 
to  a  State  Board  sums  of  money  in  their  joint  possession, 
and  then  to  go  into  the  State  courts  and  attempt  to  get 
it  back.  We  do  not  believe  that  this  court,  or  any  other 
Federal  Court  would  for  a  moment  tolerate  such  round- 
about and  expensive  procedure  to  recover  back  funds 
which  have  already  been  in  the  custody  of  the  Bankruptcy 
Court  and  subject  to  its  exclusive  summary  jurisdiction. 

See: 

Acme  Harvester  Co.  v.  Beekman  Lumber  Co.,  222 

U.  S.  300; 
Murphy  v.  John  Hoffman  Co.,  211   U.  S.  562; 
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White  v.  Schloerb,  178  U.  S.  542; 
Bryan  v.  Berscheimer,  181  U.  S.  188; 
Miller  v.  Nugent,  184  U.  S.  1 ; 
Hebert  v.  Crawford,  228  U.  S.  204; 
Taubel-Scott-Kit.cmiUer    Co.    v.    Fox,    264   U.    S. 

426; 
Isaacs  v.   Hobbs   Tic  &   Timber   Co.   282   U.    S. 

734. 

Furthermore,  the  trustee  is  under  bond,  and  in  the 
payment  of  taxes  illegally,  or  in  his  refusal  or  failure  to 
pay  a  tax  legally  assessed,  he  may  be  held  responsible. 

See: 

United  States  ex  rcl.  Willonghby  v.  Howard,  302 
U.  S.  445,  35  Am.  B.  R.  (N.'s.)  258; 

Matter  of  Lambcrtville  Rubber  Co.,  Inc.,  Debtor, 
111  Fed.  (2d)  45; 

United  States  v.  Kaplan,  74  Fed.  (2d)  664. 

If  he  closes  the  estate  without  making  the  payments 
demanded  by  the  State  Board  of  Equalization  he  may 
find  himself  subjected  to  a  multiplicity  of  litigation  and 
the  possibility  of  a  suit  being  instituted  against  him  in 
the  State  courts  for  a  recovery  of  the  alleged  license  fee, 
together  with  the  sales  tax  demanded,  and  the  necessity 
of  reopening  this  bankrupt  estate  and  seeking  the  protec- 
tion of  this  court  from  vicious  and  harassing  litigation; 
all  of  it  at  his  own  expense,  inasmuch  as  the  bankrupt 
estate  would  have  been  closed  and  its  funds  distributed. 

We  respectfully  submit  that  the  trustee  was  entitled  to 
the  relief  prayed  for  and  to  the  protection  of  the  court, 
and  that  the  Referee  and  District  Court  were  right  in 
according  him  such  protection. 
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The  Contention  That  the  Referee  Acted  Beyond  His 
Jurisdiction  Is  Wholly  Without  Merits,  as  the 
Referee  Is  Not  Seeking  to  Restrain  a  Court. 

It  was  contended  by  the  Attorney  General  in  the  Dis- 
trict Court  that  a  Referee  in  Bankruptcy  has  no  power 
to  enjoin  a  State  officer  in  the  enforcement  of  a  State 
Statute.     With  that  we  disagree. 

Section  38  of  the  Bankruptcy  Act  (11  U.  S.  C.  A.,  Sec. 
66)  vests  the  Referee,  subject  to  a  review  by  the  Judge, 
with  jurisdiction  to, 

"(6)  Perform  such  of  the  duties  as  are  by  this 
Act  conferred  upon  Courts  of  Bankruptcy,  includ- 
ing those  incidental  to  ancillary  jurisdiction,  and  as 
shall  be  prescribed  by  rules  or  orders  of  the  Courts 
of  Bankruptcy  of  their  respective  districts,  except 
as  herein  otherwise  provided." 

Section  2,  Subdivision  (15)  (11  U.  S.  C.  A.,  Sec.  11, 
Subdv.  15),  vests  Courts  of  Bankruptcy  with  jurisdic- 
tion to, 

"Make  such  orders,  issue  such  process,  and  enter 
such  judgments,  in  addition  to  those  specifically  pro- 
vided for,  as  may  be  necessary  for  the  enforcement 
of  the  provision  of  this  Act.  Provided,  however, 
that  an  injunction  to  restrain  a  court  may  be  issued 
by  the  Judge  only." 

General  Order  No.  Xll  there  cited  by  the  Attorney 
General  in  nowise  alters  the  Referee's  jurisdiction  in  the. 
case  at  bar.  The  Order  of  Reference  in  this  case  was 
a  general  Order  of  Reference.  Furthermore,  we  are  not 
seeking  an  injunction  to  stay  proceedings  of  a  court,  of 
an  officer  of  the  United  States  or  of  a  State,  as  no  pro- 
ceedings are  pending.     We  are  merely  seeking  to  restrain 
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the  illegal  invasion  by  a  certain  State  Board  of  the  rights 
of  an  officer  of  the  Bankruptcy  Court. 

That  an  injunction  will  lie  against  a  State  Board  or 
Commission  to  prevent  a  violation  of  the  rights  of  a  party 
under  the  Federal  Constitution,  has  been  held  in  Union 
Light,  Heat  &  Power  Co.  v.  Railroad  Commission  of 
Kentucky,   17  Fed.    (2d)    143;  also, 

Evansville  Brewing  Ass'n.  v.  Excise  Commission 
of  Jefferson  County  Alabama,  225  Fed.  204. 

The  only  jurisdiction  now  expressly  withheld  from 
Referees  under  a  general  Order  of  Reference  is  the 
power  of  commitment  for  contempt.  (Bankruptcy  Act, 
Sec.  38,  Subdv.  (2).)  Under  the  Act  of  1938  a  general 
Order  of  Reference  is  sufficient  to  vest  them  with  juris- 
diction to  adjudicate  bankrupts  or  dismiss  petitions,  to 
grant  or  revoke  discharges,  and  perform  many  other 
judicial  acts  which  under  preceding  bankruptcy  laws 
they  were  only  permitted  to  certify  to  the  District  Judge 
for  determination. 

We  respectfully  submit  that  the  Referee  did  not  act 
beyond  his  jurisdiction. 

Conclusion. 

We  believe  that  an  adverse  decision  in  this  case  would 
create  nothing  but  confusion  in  bankruptcy  administra- 
tion. Although  the  amount  involved  in  the  purchase  of 
a  retailer's  license  is  small,  if  the  principle  is  once  recog- 
nized that  a  State  Board  can  compel  an  officer  of  the 
Federal  Court  to  take  out  a  license  for  the  performance 
of  his  mandatory  duties  and  can  levy  taxes  on  the  pro- 
ceeds of  judicial  sales  in  the  Federal  Courts,  then  the 
crack  is  open  and  can  be  steadily  enlarged.     The  result 
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would  be  a  mess  of  confusion  between  the  State  Boards 
on  the  one  hand  and  the  Federal  Courts  on  the  other,  in 
a  field  which  has  always  been  recognized  as  essentially 
and  exclusively  a  Federal  one,  when  Congress  chooses  to 
act  therein. 

If  the  contentions  of  the  State  Board  of  Equalization 
in  the  case  at  bar  are  sustained,  not  only  would  the  trus- 
tees be  required  to  purchase  a  new  license  for  each  bank- 
rupt estate  they  administer  (because  they  are  different 
official  entities  in  each  individual),  but  they  would  be 
saddled  with  the  extra  accounting  work  incident  to  the 
making  of  reports  to  the  State  Board  of  Equalization  in 
strictly  liquidating  sales. 

We  respectfully  submit  that  the  Orders  of  Referee 
Brink  and  Judge  Harrison  should  be  affirmed. 

Dated:    May   19,   1942. 

Frank    C.    Weller, 
Thomas  S.  Tobin, 
William  E.  Woodrooe, 
Attorneys  for  Appellee. 
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In  the  District  Court  of  the  United  States 
For  the  District  of  Oregon 

No.  B  25045 

In  the  Matter  of  WEST  HILLS  MEMORIAL 
PARK,  a  corporation, 

Bankrupt. 

CERTIFICATE  OF  REFEREE  ON  PETITION 
OF  ATTORNEYS  FOR  CERTAIN  CRED- 
ITORS FOR  A  REVIEW  OF  THE  REF- 
EREE'S  ORDER  DECLARING  FAILURE 
UPON  THE  PART  OF  CREDITORS  TO 
ELECT  A  TRUSTEE  AND  APPOINTING 
CLARENCE  X.  BOLLENBACK,  TRUSTEE. 

To  the  Honorable  -James  Alger  Pee  and  (Maude 
McCulloch,  Judges  of  the  Above  Entitled 
Court: 

Estes   Snedecor,   the   referee    in    bankruptcy    in 
charge  of  this  proceeding,  hereby  makes  his  eertifi- 
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cate  on  the  petition  of  Reuben  G.  Lenske  and  Her- 
bert M.  Cole,  attorneys  for  certain  creditors  for  a 
review  of  the  referee's  ruling  and  order  made  at 
the  first  meeting  of  creditors  as  follows : 

"In  the  election  of  a  trustee  Mr.  Ahlgrim  voted 
the  largest  in  amount  and  Mr.  Lenske  voted  the 
largest  in  number,  and  the  referee  declared  a 
failure  to  elect  a  trustee  and  appointed  Clarence 
X.  Bollenback  trustee  of  the  bankrupt's  estate 
and  fixed  his  bond  at  $2000.00." 

The  facts  stated  in  the  petition  for  review  are 
substantially  correct,  except  in  the  following  par- 
ticulars : 

1.  At  no  stage  of  the  proceedings  did  the  ref- 
eree state  that  the  petitioners  had  a  majority  in 
number  and  amount  of  creditors  voting.  The  referee 
reserved  his  ruling  until  all  claims  had  been  con- 
sidered and  all  creditors  with  votable  claims  had 
been  given  an  opportunity  to  vote. 

2.  It  is  true  that  the  referee's  ruling  and  order 
[*1]  on  review  was  made  upon  Mr.  Herbert  Cole's 
miscalculation  of  the  total  amount  of  claims  being 
voted  b}r  Mr.  Lenske  and  himself;  but  a  recheck  of 
claims  allowed  and  voted  by  the  respective  groups 
of  creditors  reaffirms  the  correctness  of  the  referee 's 
ruling  to  the  effect  that  Messrs.  Lenske  and  Cole 
voted  the  greater  number  of  claims  and  Mr.  Ahlgrim 
and  his  associates  voted  claims  totalling  the  larger 
amount. 


*Page    numbering    appearing    at    foot    of    page    of    original    certified 
Transcript  of  Record. 
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3.     The  number  and  amount  of  claims  voted  by 
each  group  are  as  follows : 

CLAIMS     VOTED      BY      MESSRS.     LENSKE  AND 

HERBERT   M.    COLE   FOR  HERBERT  M.  COLE 
AS  TRUSTEE: 

1.  Cutler  Printing  Company $  193.10 

2.  Howard   E.    Golden 125.00 

3.  Win.  II.  B.  Smith,  Jr 1,200.00 

4.  George  Teufel  57.50 

5.  Charles  H.  Martin 996.00 

6.  L.  L.  Dougan 100.00 

7.  P.  E.  C olden 250.00 

8.  Shell  Oil  Company 128.76 

9.  Olds,   Wortman  &   King    (Oregon  Securities 

Co.)    120.02 

10.  Drake  Lumber  Company 346.4G 

11.  Howard-Cooper  Corporation  327.50 

12.  James    A.    Sewell 101.75 

13.  Warren  H.  Cooley 362.75 

14.  H.  J.   Sandberg 403.40 

15.  Oregon   Sign   &   Neon   Corp.    (missing  from 

file)    473.50 

The  Oregon  Legionnaire 17.00 

Total $5,202.74 
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CLAIMS  VOTED  FOR  THE  ELECTION  OF 
CLARENCE  X.  BOLLENBACH,  TRUSTEE: 

1.  John   P.   Kavanaugh   by   R.   N.   Kavanaugh, 

Administrator  $2,500.00 

2.  Oregon  Door  Company,  by  Ahlgrim 75.00 

3.  Enterprise  Planing  Mill  Co.,  by  Ahlgrim 163.74 

4.  Honeyman  Hardware  Company,  by  Ahlgrim  157.04 

5.  The  J.  K.  Gill  Company,  by  Ahlgrim 76.55 

6.  Oregon  Brass  Works,  by  Ahlgrim 726.20 

7.  Credit  Service  Company,  by  Ahlgrim 889.96 

8.  Beasley  &  Stoehr,  by  Sidney  Graham 393.75 

Portland  Chamber  of  Commerce 21.00 

Oregon  Funeral  Directors'  Assn 15.00 

E.  J.  Chapman  Co 12.50 

Wm.  Willing  42.50 

[2] 

Electrical  Products   Corporation 7.46 

Swift  &  Company 27.90 

Portland  Seed  Company 12.00 

Newman  Brothers,  Inc 24.00 

May  Hardware  Company 22.03 

The  Swender  Blue  Print  Co 15.30 

National  Iris  Gardens 12.00 

Pioneer  Publishing  Company 10.00 

W.  J.  McCready  Lumber  Co 40.70 

Hirsch-Weis  Mfg.   Co 3.25 

Journal   Publishing   Co 41.08 

Total $5,288.96 

4.  It  is  apparent  from  the  foregoing  lists  that 
Messrs.  Lenske  and  Herbert  M.  Cole  voted  the 
greater  number  of  claims  over  $50.00  in  amount  and 
that  Mr.  Ahlgrim  and  his  associates  voted  claims 
totalling  the  larger  amount  including  claims  of 
$50.00  or  less  which  may  be  counted  in  computing 
the  amount  of  claims  voted.  (Section  55c  of  Bank- 
ruptcy Act). 
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5.  Although  the  question  was  not  raised  before 
the  referee,  the  court's  attention  should  be  called  to 
the  fact  that  the  following  claims  were  voted  by 
Herbert  M.  Cole  as  attorney  in  fact,  notwithstand- 
ing the  fact  that  he  acted  as  notary  and  took  the 
acknowledgment  of  the  creditor  on  the  instrument 
by  which  he  was  appointed  attorney  in  fact : 

Cutler  Printing  Co $    193.10 

H.  J.  Sandberg 40:5.40 

The   Oregon   Legionnaire 17.50 

Powers  so  acknowledged  have  been  held  void.  (See 
in  re  Grossman,  225  Fed.  1020,  34  ABR  32.) 

Questions  Presented 

6.  The  only  questions  presented  on  review  are: 

[3] 

(1)  Was  the  Referee  in  error  in  ruling  that  there 
was  no  election  of  a  trustee  by  the  creditors? 

(2)  Was  the  referee  in  error  in  overruling  the 
objections  of  petitioners  to  certain  claims  where  it 
appeared  on  the  face  of  the  claims  that  the  proofs 
and  powers  of  attorney  were  executed  after  the  ren- 
dition of  the  jury's  verdict  on  insolvency  and  before 
the  formal  entry  of  the  order  of  adjudication  I 

(?>)  Was  the  referee  in  error  in  permitting  R.  N. 
Kavanaugh,  Administrator  of  the  Estate  of  J.  I'. 
Kavanaugh,  deceased,  to  vote  the  claim  of  the  estate 
in  the  sum  of  $2500.00  over  the  objection  of  the  peti- 
tioners that  it  was  not  properly  itemized  and  the 
consideration  therefor  not  sufficiently  set   Forth"? 
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With  respect  to  the  objections  to  the  Kavanaugh 
claim,  Mr.  Lenske  admitted  that  he  knew  that  Judge 
Kavanaugh  had  rendered  valuable  services  to  the 
bankrupt  some  years  ago  but  that  he  was  of  the 
opinion  that  the  amount  asked  was  too  large.  Mr. 
Kavanaugh  stated  that  statements  had  been  ren- 
dered to  the  bankrupt  for  this  amount  over  a  period 
of  years  and  that  it  had  not  been  questioned  by  the 
bankrupt.  The  referee  ruled  that  he  would  give  full 
faith  and  credit  to  the  sworn  statement  contained  in 
the  claim  and  that  Mr.  Kavanaugh  was  entitled  to 
vote  the  claim. 

Papers  Transmitted 
Transmitted  herewith  are  the  following : 

1.  Petition  for  review. 

2.  All  claims  hereinbefore  listed. 

Dated  at  Portland,  Oregon,  this  11th  day  of  July, 
1941. 

ESTES  SNEDECOR, 
Referee  in  Bankruptcy. 

Notice  of  the  filing  of  the  foregoing  certificate 
given  July  12,  1941,  to  Reuben  G.  Lenske,  Herbert 
M.  Cole  and  Lester  L.  Ahlgrim,  attorneys  of  record. 
G.  H.  MARSH, 

Clerk. 
L.  S.  ROGERS, 

Deputy. 

[Endorsed] :  Filed  July  11,  1941.  G.  H.  Marsh, 
Clerk.  By  L.  S.  Rogers,  Deputy.  [4] 
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[Title  of  District  Court  and  Cause.] 

PETITION  FOR  REVIEW 

To  the  Honorable  Judges  of  the  District  Court  of 
the  United  States,  for  the  District  of  Oregon. 
Your  petitioners,  Win.  H.  B.  Smith,  Jr.,  H.  J. 
Sandberg,  Howard-Cooper  Corporation,  Shell  Oil 
Company,  James  A.  Sewell,  Drake  Lumber  Com- 
pany, C.  H.  Martin,  George  Teufel,  Howard  E. 
Golden,  P.  E.  Golden,  L.  L.  Dougan,  Warren  H. 
Cooley,  Oregon  Securities  Company,  Cutler  Print- 
ing Company,  and  Oregon  Sign  &  Neon  Corpora- 
tion, appearing  by  Reuben  G.  Lenske  and  Herbert 
M.  Cole,  their  attorneys,  respectfully  represent  and 
petition  as  follows: 

I. 

Your  petitioners  in  review  are  citizens  of  the 
United  States  and  residents  of  the  State  of  Oregon, 
and  are  creditors  of  the  above  named  West  Hills 
Memorial  Park,  a  corporation,  which  was  duly  ad- 
judged a  bankrupt  by  the  United  States  District 
Court  for  the  District  of  Oregon  on  May  23,  1941. 

II. 
That  said  adjudication  was  based  upon  an  in- 
voluntary petition  filed  by  petitioners  Win.  H.  I>. 
Smith,  Jr.,  United  Adjusters,  Inc.,  and  Cutler 
Printing  Company  on  July  3,  1940,  and  that  sonic 
of  the  other  petitioners  herein  filed  intervening  peti- 
tions, all  of  which  proceedings  were  prosecuted  by 
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Reuben  G.  Lenske  and  Herbert  M.  Cole,  attorneys, 
and  after  adjudication  the  above  entitled  court  re- 
ferred further  proceedings  to  the  Honorable  Estes 
Snedecor,  referee,  and  that  the  first  meeting  of  the 
creditors  was  thereupon  held  before  the  Honorable 
Estes  Snedecor,  referee,  on  June  30, 1941. 

III. 

That  petitioners  were  represented  by  attorneys 
Reuben  G.  Lenske  and  Herbert  M.  Cole  at  said 
meeting  and  that  duly  executed  powers  of  attorney 
and  proofs  of  claim  [5]  were  presented  at  said  meet- 
ing by  petitioners;  that  the  following  duly  verified 
claims  were  voted  by  petitioners  for  Lin  wood  B. 
Cornell,  to- wit: 

H.  J.  Sandberg  $    403.40 

Howard-Cooper   Corporation   327.50 

Shell  Oil  Company 128.75 

James  A.  Sewell 101 .75 

Drake   Lumber   Company 346.46 

C.  H.   Martin «  996.00 

George   Teufel  57.50 

Howard  E.  Golden 125.00 

P.   E.   Golden 250.00 

Wm.  H.  B  Smith,  Jr 1,200.00 

L.  L.  Dongan 100.00 

Warren  H.   Cool ey 362.75 

Oregon  Securities  Company 120.02 

Cutler  Printing  Company 193.10 

Oregon  Sign  &  Neon  Corporation 473.50 

IV. 

That  thereupon  Lester  L.  Ahlgrim,  attorney  at 
law,  nominated  C.  X.  Bollenback  for  trustee  and 
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stated  to  the  Honorable  Estes  Snedecor  that  Lin- 
wood  13.  Cornell  advise 
to  serve  as  such  trustee. 


wood  13.  Cornell  advised  him  that  he  was  unwilling 


V. 

That  thereupon  petitioners  duly  nominated  Her- 
bert M.  Cole  as  nominee  for  trustee. 

VI. 

That  Lester  L.  Ahlgrim,  attorney,  presented  on 
behalf  of  his  nominee,  C.  X.  Bollenback,  the  fol- 
lowing claims,  to-wit: 

Oregon  Door  Co $  75.00 

Enterprise  Planing-  Mill  Co 163.74 

Honeynian    Hardware    Co 157.04 

J.  K.  Gill  Co 76.55 

Oregon  Brass  Works 726.20 

Credit  Service  Company 889.96 

J.  E.  Windle 949.1 8 

Will   ir.   Masters 2,250.00 

VII. 
That  petitioners  objected  to  the  voting  of  the 
claims  of  Oregon  Door  Co.;  Enterprise  Planing  Mill 
Co.;  Honeyman  Hardware  Co. ;  J.  K.  Gill  Co.;  and 
Oregon  Brass  Works  on  the  ground  that  it  appeared 
upon  the  face  of  said  proofs  and  powers  of  attorney 
that  they  were  executed  prior  to  the  adjudication 
of  bankrupt;  that  said  objections  were  overruled. 

VIII. 
That  petitioners  through  their  counsel  objected  to 
the  claim  of  J.  E.  Windle,  [(>]  among  other  reasons, 
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on  the  ground  that  he  had  been  managing  agent  of 
bankrupt  and  petitioners  objected  to  the  claim  of 
Will  H.  Masters  on  the  ground,  among  other  rea- 
sons, that  he  was  attorney  for  bankrupt  in  the 
within  proceedings;  that  said  objections  were  sus- 
tained and  that  thereupon  the  Honorable  Estes 
Snedecor,  referee,  stated  that  petitioners  had  a  ma- 
jority in  number  and  amount  of  creditors  voting. 

IX. 

That  hereinabove  petitioners  refer  to  claims  over 
$50.00;  that  voting  with  petitioners  was  one  claim 
under  $50.00  and  numerous  claims  were  voted  by 
Lester  L.  Ahlgrim,  attorney,  which  were  under 
$50.00,  but  that  the  amount  of  said  claims  was  in- 
sufficient to  make  any  difference  at  any  stage  of  the 
election  as  to  which  presented  the  greatest  total. 

X. 

That  thereupon  Lester  L.  Ahlgrim  stated  that 
R.  N.  Kavanaugh  had  several  claims  which  he 
wished  to  vote  and  that  R.  N.  Kavanaugh  presented 
two  claims,  one  by  Lee  F.  Bellinger  in  the  sum  of 
$1,855.09  and  the  other  by  R.  N.  Kavanaugh,  ad- 
ministrator, in  the  sum  of  $2,500.00;  that  a  claim 
was  also  presented  on  behalf  of  Beasley  &  Stoehr 
in  the  sum  of  $393.75,  which  said  three  claims  were 
voted  for  C.  X.  Bollenback. 

XI. 

That  petitioners  objected  to  the  claim  of  Lee  F. 
Bellinger  and  the  right  of  said  claim  to  be  voted 


vs.  Clarence  X.  Bollenbach  11 

on  the  election  of  a  trustee  on  the  ground  that  he 
had  been  a  director  and  officer  of  the  bankrupt  and 
was  then  and  there  a  stockholder  of  bankrupt  and 
said  objection  was  sustained. 

XII. 

That  petitioners  objected  to  the  voting  of  the 
claim  presented  by  R.  N.  Kavanaugh,  among-  other 
reasons,  on  the  ground  that  said  claim  was  not 
properly  itemized  and  tht  the  consideration  therefor 
was  not  sufficiently  set  forth. 

XIII. 
That  said  objection  was  overruled  and  that  there- 
upon the  referee  declared  that  the  petitioners  had 
a  majority  in  number,  but  that  the  claims  presented 
by  Lester  L.  Ahlgrim  and  voted  for  C.  X.  Bollen- 
back  represented  a  majority  in  amount  [7]  and  that 
there  was  no  election. 

XIY. 

That  the  referee  thereupon  appointed  C.  X.  J>ol- 
lenback  trustee. 

XV. 

Petitioners  further  allege  that  the  total  amount 
of  allowed  claims  voted  by  petitioners  totaled 
$5185.74  and  the  total  amount  of  allowed  claims 
voted  by  Lester  L.  Ahlgrim  totaled  $4982.24,  ex- 
clusive of  claims  under  $50.00  and  that  it  was  only 
as  a  result  of  a  clerical  error  in  computation  that 
said  total  figures  were  not  recognized  by  the  Hon- 
orable Estes  Snedecor,  referee. 
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XVI. 

That  on  June  30,  1941,  the  Honorable  Estes 
Snedecor  made  and  entered  the  following  order: 
"In  the  election  of  a  trustee  Mr.  Ahlgrim  voted 
the  largest  in  amount  and  Mr.  Lenske  voted  the 
largest  in  number,  and  the  referee  declared  a 
failure  to  elect  a  trustee  and  appointed  Clar- 
ence X.  Bollenback  trustee  of  the  bankrupt's 
estate  and  fixed  his  bond  at  $2,000.00." 

XVII. 

That  the  Honorable  Estes  Snedecor,  referee,  erred 
in  the  following  respects,  to-wit: 

1.  In  that  he  overruled  the  objections  of 
petitioners  to  the  aforesaid  proofs  of  claim 
which,  together  with  the  powers  of  attorney, 
were  executed  prior  to  the  adjudication  in  bank- 
ruptcy herein. 

2.  In  that  he  overruled  the  objections  of 
petitioners  to  the  right  of  the  claim  of  R.  X. 
Kavanaugh,  administrator,  to  be  voted. 

3.  In  that  he  ruled  that  there  was  no  elec- 
tion of  a  trustee  by  petitioning  creditors. 

4.  In  that  he  failed  to  declare  the  election  of 
Herbert  M.  Cole  as  trustee. 

5.  In  that  the  referee  entered  the  order  of 
June  30,  1941,  hereinabove  set  forth. 

Wherefore,  petitioners  pray  that  the  rulings  and 
said  order  of  the  Honorable  Estes  Snedecor,  referee, 
be  reviewed  and  that  the  order  appointing  Clarence 
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X.  [8]  Bollenback  as  trustee  herein  be  set  aside  and 
dismissed  and  that  an  order  be  entered  that  Herbert 
M.  Cole  was  elected  trustee. 

WILLIAM  H.  B.  SMITH,  JR., 
One  of  Petitioners. 
REUBEN  G.  LENSKE, 
HERBERT  M.  COLE, 

Attorneys  for  Petitioners, 

825  Yeon  Building,  Portland,  Oregon. 

State  of  Oregon, 

County  of  Multnomah — ss. 

I,  Wm.  H.  B.  Smith,  Jr.,  being  first  duly  sworn 
say  that   I  am  one  of  the  petitioners  herein,  and 
that  the  foregoing  petition  is  true  as  I  verily  believe. 
WILLIAM  H.  B.  SMITH,  JR. 

Subscribed  and  sworn  to  before  me  this  9th  day 
of  July,  1941. 

[Seal]  R.  G.  LENSKE, 

Notary  Public  for  Oregon. 

My  Commission  Expires:  July  1,  1945. 

Service  Accepted  July  9,  1941. 

L.  L.  AHLGRIM 
By  E.  A.  BOYRTE 

Copy  served  on  C.  X.  Bollenbach  by  leaving  same 
in  his  office  July  9,  1941. 

ROSS  I).  COHEN 

[Endorsed]:  Filed  July  9,  1941.  Estes  Snedecor, 
Referee  in  Bankruptcy.  Filed  July  11,  1941.  (J.  II. 
Marsh,  Clerk.  By  L.  S.  Rogers,  Deputy.  [9] 
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In  the  District  Court  of  the  United  States 
For  the  District  of  Oregon, Division 

No.  B25045 

In   the   Matter   of   WEST   HILLS    MEMORIAL 
PARK,  a  corporation, 

Bankrupt. 

PROOF  OF  CLAIM 

of 

R.  N.  KAVANAUGH,  Administrator  of  the  Estate 
of  John  P.  Kavanaugh,  Deceased,  Creditor 

State  of  Oregon, 

County  of  Multnomah — ss. 

At  Portland,  in  the  County  of  Multnomah  and 
State  of  Oregon,  came  R.  N.  Kavanaugh,  Adminis- 
trator, of  Portland  in  said  County  and  State,  and 
made  oath  and  says: 

That  he  hereinafter  designates  himself  as  claim- 
ant. 

That  said  claimant  is  doing  business  at  Portland, 
in  the  State  of  Oregon,  and  that  affiant  is  duly 
authorized  to  make  this  proof  that  no  usury  is  in- 
volved; and  that  said  bankrupt  was,  at  and  before 
the  filing  of  the  petition  in  bankruptcy  in  this  case, 
and  still  is,  justly  and  truly  indebted  to  the  said 
claimant  in  the  sum  of  $2,500.00.  That  the  considera- 
tion of  said  debt  is  as  follows:  Legal  services  ren- 
dered: Between  May  1,  1935  and  October  1,  1938. 
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No  note  has  been  received  for  said  account,  and  no 
judgment  has  been  rendered  thereon:  *that  no  part 
of  said  debt  has  been  paid  and  that  there  are  no 
set-offs  or  counter-claims  to  the  same,  except  as  set 
forth  in  the  statement  hereto  attached,  marked  "A" 
and  made  part  hereof.  For  which  said  sum,  or  any 
part  thereof,  this  deponent  says  that  said  claimanl 
has  not,  nor  has  any  person  for  or  on  behalf  of  said 
claimant,  or  to  this  deponent's  knowledge  or  belief, 
for  said  claimant's  use  had  or  received  any  manner 
of  satisfaction  or  security  whatsoever,  except— 
None. 

R.  N.  KAVANAUGH, 

Administrator  of  the  Estate  of 
John  P.  Kavanaugh,  de- 
ceased (L.  S.) 

Subscribed  and  sworn  to  before  me,  this  30th  day 
of  June,  1941. 

[Seal]  L.  L.  AHLGRIM, 

Notary  Public  for  Oregon. 

My  commission  expires  9/14/41. 

Lee  F.  Bellinger  or  the  attorneys  presenting  this 

claim  for  allowance,  are  hereby  constituted  and  ap- 
pointed Attorneys-in-Fact  for  the  claimant  herein, 
with  full  authority  to  represent  the  claimant  at  all 
meetings  of  creditors,  vote  for  trustee,  vote  or  acl 
upon  any  question  submitted  to  the  creditors,  re- 
ceive  all    notices   and    dividends   or   sums   paid   on 
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composition,    and   do   and    perform    all   things   the 
claimanl  might  legally  do. 

R.  N.  KAVANAUGH, 

Administrator  of  the  Estate  of 
John  P.  Kavanaugh,  de- 
ceased (L.  S.) 

State  of  Oregon, 

County  of  Multnomah — ss. 

On  this  30th  day  of  June,  nineteen  hundred  and 
forty-one,  before  me  personally  came  R.  N.  Kava- 
naugh,  Administrator,  to  me  personally  known,  who 
being  by  me  duly  sworn  and  known  to  me  to  be  the 
same  person  described  in  and  who  executed  the 
within  instrument,  and  he  acknowledged  to  me  that 
he  executed  same.  That  ho  is  the  administrator  of 
the  estate  of  John  P.  Kavanaugh,  deceased. 

[Seal]  L.  L.  AHLGRIM, 

Notary  Public  for  Oregon. 

My  commission  expires  9/14/41. 


West  Hills  Memorial  Park,  a  corporation 

to 

Kavanaugh  &  Kavanaugh,  Dr. 

Legal    services  rendered  between   May  1, 

1935  and  October  1.  1938 $2,500.00 

[Endorsed]:     Filed  Jul.  11,  1941.  O.  TT.  Marsh, 
Clerk. 
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[Title  of  District  Court  and  Cause.] 

OPINION 
James  Alger  Fee,  District  Judge: 

This  proceeding  is  brought  for  the  review  of  the 
rulings  of  Honorable  Estes  Snedecor,  Referee  in 
Bankruptcy,  at  the  meeting  of  creditors  for  tlie 
election  of  trustee.  Group  One  of  creditors  voted 
the  greater  number  of  claims  over  $50.00,  while 
Group  Two  voted  the  larger  amount  including 
claims  of  $50.00  or  less.  The  Referee  summarily 
examined  on  objection  a  claim  of  J.  P.  Kavanaugh 
by  R.  N.  Kavanaugh,  Administrator,  for  services  of 
attorney  rendered  to  the  bankrupt.  This  claim  is  not 
itemized.  The  attorney  for  Group  One  admitted  that 
he  knew  valuable  services  to  the  bankrupt  had  been 
rendered.  The  holder  of  the  claim  was  present  and 
showed  that  statements  had  been  rendered  to  the 
bankrupt  for  the  same  amount  for  a  period  of  years 
and  that  the  amount  stated  had  not  been  questioned. 
Upon  this  basis,  the  Referee  permitted  filing  and 
voting  of  the  claim.  The  Referee  also  permitted  over 
objection  the  voting  by  Group  Two  of  certain  claims 
where  it  appeared  on  the  face  thereof  that  the 
proofs  and  powers  of  attorney  were  executed  after 
the  rendition  of  the  jury's  verdict  of  insolvency 
and  before  the  formal  entry  of  adjudication. 

There  were  certain  claims  presented  and  voted  by 
Group  One  in  which  the  attorney  in  fact  had  acted 
as  notary  [10]  and  taken  the  acknowledgment  of 
the  creditor  on  the  instrument  by  which  he  was  ap- 
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pointed,  but  specific  objection  was  not  made  thereto. 

Finally,  based  upon  the  situation  above  outlined, 
the  Referee  reserved  his  ruling  until  all  claims  had 
been  considered  and  all  creditors  with  votable  claims 
had  been  given  an  opportunity  to  vote. 

Finally,  the  Referee  declared  a  failure  to  elect  a 
trustee  and  independently  made  an  appointment. 

The  allowance  of  the  Kavanaugh  claim  will  be 
considered  first.  It  has  been  announced  that  a  claim 
must  be  itemized  in  accordance  with  the  statute,1 
and  this  rule  has  been  applied  to  attorney  fees.2 
Such  rulings  usually  have  been  in  affirmance  of  the 
Referee  when  he  has  disallowed  a  claim,''  and  the 
claimant  has  refused  to  support  it  by  evidence. 
However,  the  Referee  has  discretion  as  to  how  much 
argument  or  testimony  he  will  hear  in  support  or 
opposition  to  a  claim  before  election.  Usually,  he 
should  hear  the  matter  in  a  summary  manner  and 
determine  whether  the  claim  was  probably  well 
founded.4  Here  the  certificate  shows  that  the  attack 
was  made  on  the  amount  of  the  claim  and  not  on  its 
validity.  Besides,  the  circumstances  indicated  that 
this  constituted  an  account  stated  under  the  Oregon 


1.  Section  57a  Bankruptcy  Act,  11  USCA, 
§93(a)  General  Order  21,  11  USCA,  following  Sec- 
tion 53. 

2.  In  re  Hudson  Porcelain  Co.,  225  F.  325,  327. 

3.  Hutson  vs.  Coffman,  100  F.(2d)  640,  642;  In 
re  Hudson  Porcelain  Co.,  supra,  326. 

4.  See  in  re  Hartman-Blancharcl  Co.,  Inc.,  278 
F.  747,  748. 
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law.5  Where  the  claimant  is  present  at  the  [11] 
meeting-  to  elect  a  trustee  and  prepared  to  support 
the  claim,  it  is  not  error  for  the  Referee  to  allow 
it  for  voting  purposes,6  even  if  the  original  proof  be 
somewhat  informal.  Furthermore,  the  record  on  the 
trial  of  the  insolvency  petition  will  show  that  the 
petitioners  introduced  testimony  as  to  the  validity 
and  amount  of  this  claim  in  order  to  show  insol- 
vency. This  fact  does  not  create  an  estoppel,  because 
the  trustee  is  bound  to  scrutinize  the  claim  until 
final  liquidation  if  he  discover  facts  which  show 
improper  allowance,7  but  the  Referee  could  consider 
such  facts  to  determine  whether  the  amount  of  the 
claim  was  proper  for  allowances. 

There  is  no  authority  indicating  that  a  claim  filed 
after  a  finding  of  insolvency  but  before  entry  of  the 
order  of  adjudication  is  invalid.  The  adjudication 
when  made  relates  back  to  the  filing  of  the  petition 
and  these  claims  were  otherwise  proper. 

Finally,  there  was  a  contest,  in  which  the  one  side 
had  more  claims  over  fifty  dollars  but  the  other  had 
a  greater  amount  of  all  claims.  The  rulings  of  the 
Referee  just  considered  entered  into  this  result.  The 
Referee  declared  the  creditors  had  failed  to  elect 


5.  Steinmetz  vs.  Grennon,  106  Oregon.  625,  634. 

6.  In  re  Louis  Elting,  Inc.,  4  F.  Supp.  732,  736, 
Item  6. 

7.  In  re  J.   A.   M.  A.   Realty  Corporation,  92 

F.(2d)  3,  8;  Ott  vs.  Thurston,  et  al.,  76  F.(2d),  368, 
369. 
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and  appointed  a  trustee.  This  action  was  valid  and 
entirely  proper  under  the  circumstances.8 

The  court  affirms  the  action  in  all  particulars. 

[Endorsed]:     Filed  September  29,  1941.   G.  H. 
Marsh,  Clerk.  By  L.  S.  Rogers,  Deputy.  [12] 


[Title  of  District  Court  and  Cause.] 

ORDER    AFFIRMING   REFEREE'S 
APPOINTMENT  OF  TRUSTEE 

The  above  entitled  matter  having  come  on  to  be 
regularly  heard  upon  petition  of  certain  creditors 
for  a  review  of  the  Referee's  order  appointing 
Clarence  X.  Bollenback  trustee  of  the  estate  herein 
and  certificate  of  proceedings  had  before  the  ref- 
eree herein  having  been  duly  filed  with  this  court, 
by  the  Honorable  Estes  Snedecor,  Referee  in 
Bankruptcy,  objecting  creditors  appearing  by 
Reuben  Lenske,  of  their  attorneys,  and  the  trus- 
tee appearing  by  his  attorneys,  Moe  M.  Tonkon, 
and  the  court  having  heard  arguments  of  respec- 
tive counsel  and  having  taken  the  matter  under  ad- 
visement and  having  rendered  its  oral  opinion,  and 
now  being  fully  advised  in  the  premises, 

It  Is  Hereby  Ordered  that  the  order  of  Estes 
Snedecor,  Referee,  appointing  Clarence  N.  Bollen- 


8.     In  re  Hartman-Blanchard,  supra ;  In  re  Louis 
Elting,  Inc.,  supra. 
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back  trustee  herein,  be  and  the  same  is  hereby  af- 
firmed in  all  particulars. 

JAMES  ALGER  FEE 
District  Judge 

Dated  this  30  day  of  September,  1941. 

[Endorsed]:    Filed    September   30,    1941.    G.    H. 
Marsh,  Clerk,  By  L.  S.  Rogers,  Deputy.  [13] 


[Title  of  District  Court  and  Cause.] 
NOTICE  OF  APPEAL 

Notice  is  hereby  given  that  Wm.  H.  B.  Smith, 
Jr.,  H.  J.  Sandberg,  Howard-Cooper  Corporation, 
Shell  Oil  Company,  James  A.  Sewell,  Drake  Lum- 
ber Company,  C.  H.  Martin,  George  Teufel,  How- 
ard E.  Golden,  P.  E.  Golden,  L.  L.  Dougan,  Warren 
H.  Cooley,  Oregon  Securities  Company,  Cutler 
Printing  Company,  and  Oregon  Sign  &  Neon  Cor- 
poration, hereby  appeal  to  the  Circuit  Court  of  Ap- 
peals for  the  ninth  circuit  from  the  order  entered  in 
this  court  on  September  30,  1941  affirming  the  ref- 
eree's appointment  of  Clarence  X.  Bollenback  as 
trustee  of  the  above  entitled  bankruptcy  estate. 
REUBEN  G.  LENSKE, 
Attorney  for  Appellants 

above  named 
825  Yeon  Building- 
Portland,  Oregon.  [14] 
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AFFIDAVIT 

United  States  of  America, 

State  of  Oregon, 

County  of  Multnomah — ss. 

I,  Sidney  I.  Spiegel,  being  first  duly  sworn  upon 
oath  depose  and  say  that  I  am  over  the  age  of  21 
and  a  citizen  of  the  within  county  and  state;  that 
on  October  29,  1941  I  served  the  attached  Notice 
of  Appeal  upon  Lester  L.  Ahlgrim,  one  of  the  at- 
torneys for  adverse  creditors  in  said  proceeding, 
by  leaving  a  duly  certified  copy  thereof  with  said 
attorney's  secretary  in  his  office  in  the  Pittock 
Block  at,  Portland,  Oregon  on  October  29,  1941; 
and  I  likewise  served  Clarence  X.  Bollenback  on 
the  said  date  by  leaving  a  duly  certified  copy  there- 
of with  his  secretary  in  his  office  at  the  Board  of 
Trade  Building  in  Portland,  Oregon. 

SIDNEY  I.  SPIEGEL 

Subscribed  and  sworn  to  before  me  this  29th 
day  of  October,  1941. 

[Seal]  C.  G.  HOLLAND 

Notary  Public  for  Oregon 
My  commission  expires  4/6/45 

[Endorsed] :  Filed  October  29, 1941.  G.  H.  Marsh, 
Clerk,  By  L.  S.  Rogers,  Deputy.  [15] 
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[Title  of  District  Court,  and  Cause.] 

STATEMENT  OF  POINTS  UPON  WHICH  AP- 
PELLANTS INTEND  TO  RELY  IN  THE 
ABOVE  ENTITLED  APPEAL. 

I. 

The    referee   erred   in    permitting   the    claim    of 
R.  N.  Kavanaugh,  administrator,  to  be  voted. 

II. 

The  referee  erred  in  permitting  claims  to  be  vot- 
ed that  were  executed  prior  to  adjudication. 

III. 

The  referee  erred  in  declaring  that  there  was  no 
election  of  a  trustee. 

IV. 

The  referee  erred  in  failing  to  hold  that  Her- 
bert M.  Cole  was  elected  trustee. 

V. 

The  referee  erred  in  entering  the  following  order 
on  June  30,  1941 : 

"In  the  election  of  a  trustee  Mr.  Ahlgrim 
voted  the  largest  in  amoimt,  and  Mr.  Lenske 
voted  the  largest  in  number,  and  the  referee 
declared  a  failure  to  elect  a  trustee  and  ap- 
pointed Clarence  S.  Bollenback  trustee  of  the 
bankrupt's  estate  and  fixed  his  bond  at 
$2,000.00." 


24  Wm.  H.  B.  Smith,  Jr.,  et  al 

VI. 

The  District  Court  erred  in  confirming  the  order 
and  rulings  of  the  referee  hereinabove  set  forth. 

REUBEN  G.  LENSKE 
Attorney  for  Wm.  H.  B.  Smith,  Jr.,  H.  J.  Sand- 
berg,  Howard-Cooper  Corporation,  Shell  Oil 
Company,  James  A.  Sewell,  Drake  Lumber 
Co.,  C.  H.  Martin,  George  Teufel,  Howard  E. 
Golden,  P.  E.  Golden,  L.  L.  Dougan,  Warren 
H.  Cooley,  Oregon  Securities  Co.,  Cutler  Print- 
ing Co.,  and  Oregon  Sign  &  Neon  Corp.,  Ap- 
pellants. 

Due  and  legal  service  accepted  this  26th  day  of 
November,  1941. 

MOE  M.  TONKON 

Attorney  for  Trustee 

[Endorsed]:    Filed   November   26,    1941.    G.    H. 
Marsh,  Clerk,  By  L.  S.  Rogers,  Deputy.  [20] 


United  States  of  America 
District  of  Oregon — ss. 

I,  G.  H.  Marsh,  Clerk  of  the  District  Court  of 
the  United  States  for  the  District  of  Oregon,  do 
hereby  certify:  That  the  foregoing  pages  numbered 
from  1  to  31,  inclusive,  constitute  the  transcript  of 
record  on  appeal  from  an  order  of  said  court  in  a 
certain  bankruptcy  case,  No.  B25045,  in  the  Matter 
of  West  Hills  Memorial  Park,  a  corporation,  Bank- 
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rapt,  William  H.  B.  Smith,  Jr.,  H.  J.  Sandberg, 

Howard-Cooper  Corporation,  Shell  Oil  Company, 
James  A.  Sewell,  Drake  Lumber  Company,  C.  H. 
Martin,  George  Teufel,  Howard  E.  Golden,  P.  E. 
Golden,  L.  L.  Dougan,  Warren  H.  Cooley,  Oregon 
Securities  Company,  Cutler  Printing  Company,  and 
Oregon  Sign  &  Neon  Corporation,  petitioning  cred- 
itors, in  which  the  said  William  H.  B.  Smith,  Jr., 
H.  J.  Sandberg,  Howard-Cooper  Corporation,  Shell 
Oil  Company,  James  A.  Sewell,  Drake  Lumber 
Company,  C.  H.  Martin,  George  Teufel,  Howard 
E.  Golden,  P.  E.  Golden,  L.  L.  Dougan,  Warren  H. 
Cooley,  Oregon  Securities  Company,  Cutler  Print- 
ing Company,  and  Oregon  Sign  &  Neon  Corpora- 
tion, petitioning  creditors,  are  appellants,  and  Clar- 
ence X.  Bollenbach,  Trustee  of  the  Estate  of  the 
above  named  bankrupt,  is  appellee;  that  said  tran- 
script has  been  prepared  by  me  in  accordance  with 
the  praecipes  filed  by  said  appellants  and  said  ap- 
pellee and  in  accordance  with  the  rules  of  court; 
that  I  have  compared  the  foregoing  transcript  with 
the  original  record  thereof  and  that  the  foregoing 
transcript  is  a  full,  true,  and  correct  transcript  of 
the  record  and  proceedings  had  in  said  court  in 
said  cause,  as  the  same  appears  of  record  and  on 
file  at  my  office  and  in  my  custody,  prepared  in 
accordance  with  the  said  praecipe  and  rules  of 
court. 

I  further  certify  that,  by  direction  of  the  court, 
I  am  transmitting  with  said  transcript  of  record 
on  appeal  the  original  proofs  of  claims  designated 
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by  said  order  to  be  transmitted  to  the  Court  of 
Appeals. 

I  further  certify  that  the  cost  of  the  foregoing 
transcript  is  $4.05  and  that  same  has  been  paid 
by  said  appellants. 

In  Testimony  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  court,  at  Portland, 
in  said  district,  this  22d  day  of  January,  1942. 

[Seal]  G.  H.  MARSH, 

Clerk.  [32] 


[Endorsed]:  No.  10030.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  In  the  Mat- 
ter of  West  Hills  Memorial  Park,  a  corporation, 
Bankrupt,  Wm.  H.  B.  Smith,  Jr.,  H.  J.  Sandberg, 
Howard-Cooper  Corporation,  Shell  Oil  Company, 
James  A.  Sewell,  Drake  Lumber  Company,  C.  H. 
Martin,  George  Tenfel,  Howard  E.  Golden,  P.  E. 
Golden,  L.  L.  Dougan,  Warren  H.  Cooley,  Oregon 
Securities  Company,  Cutler  Printing  Company  and 
Oregon  Sign  &  Neon  Corporation,  Appellants,  vs. 
Clarence  X.  Bollenbach,  Trustee  of  the  Estate  of 
West  Hills  Memorial  Park,  a  corporation,  Bank- 
rupt, Appellee.  Transcript  of  Record.  Upon  Appeal 
from  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

Piled  January  26,  1942. 

PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 
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In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

No.   10030 

In   the   Matter   of   WEST    HILLS    MEMORIAL 
PARK,  a  corporation, 

Bankrupt. 

DESIGNATION   OF   POINTS   UPON   WHICH 
APPELLANTS  INTEND  TO  RELY 

Come  now  appellants  and  pursuant  to  Rule  19  of 
the  Rules  of  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit,  do  hereby  designate 
the  following  points  on  which  appellants  intend  to 
rely  in  the  within  appeal. 

Major  Points: 

I. 

The  referee  erred  in  failing  to  declare  the  elec- 
tion of  Herbert  M.  Cole  as  trustee  of  the  above 
entitled  bankruptcy  estate  and  he  erred  in  declar- 
ing that  there  was  no  election  and  in  appointing  C. 
X.  Bollenback  as  trustee. 

II. 

The  District  Court  erred  in  affirming  the  order 
of  the  referee. 

Minor  Points: 

I. 
The  referee  erred  in  permitting  the  Kavanaugh 
claim  to  be  voted  in  the  election  of  the  trustee. 
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(a)  Where  a  claim  is  objected  to  at  the  first 
meeting  of  creditors  the  referee  should  either  post- 
pone the  meeting  and  hear  objections  to  the  claim 
or  have  a  summary  hearing  then  and  there  and  de- 
termine the  validity  of  the  claim. 

(1)     The   referee   did  neither   in   this   instance. 

(b)  The  Kavanaugh  claim  did  not  have  an 
itemized  statement  showing  the  services  rendered 
and  the  consideration  upon  which  the  claim  was 
based  and,  therefore,  was  not  entitled  to  be  voted. 

(c)  No  claim  was  made  by  said  claimant  that 
his  claim  was  based  upon  an  account  stated  and  it 
was  error  for  the  referee  to  consider  the  claim  as 
an  account  stated. 

(d)  A  claim  based  upon  an  account  stated  is 
not  relieved  of  the  requirement  that  the  Proof  of 
Claim  must,  show  in  reasonable  detail  the  consid- 
eration  upon  which   the   account   stated   is  based. 

(e)  Where  a  claimant  does  not  present  a  suf- 
ficient Proof  of  Claim  but  is  present  at  the  first 
meeting  of  creditors  in  a  bankruptcy  proceeding, 
he  must  offer  himself  for  examination  under  oath 
upon  said  claim  before  being  allowed  to  vote 
thereon. 

(f)  Proof  of  claim  in  bankruptcy  constitutes 
not  only  a  pleading  but  also  prima  facie  evidence 
and  should  be  complete  in  and  of  itself  in  order 
to  entitle  the  claimant  to  vote  and  participate  in 
the  estate. 

(g)  Admissions  by  counsel  for  objecting  credi- 
tors or  even  belief  bv  the  referee  that  a  claim  is 
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valid  does  not  make  up  for  the  failure  of  the  Proof 
of  Claim  to  be  sufficient  for  its  allowance  as  a  claim. 

II. 

Proofs  of  Claim  and  Powers  of  Attorney  exe- 
cuted prior  to  an  adjudication  and  after  trial  be- 
fore a  jury  on  some  of  the  issues  may  not  be  voted 
at  the  election  of  a  trustee. 

REUBEN  G.  LENSKE, 
Attorney  for  Appellants  Wm.  H.  B.  Smith,  Jr.,  H. 
J.  Sandberg,  Howard-Cooper  Corporation, 
Shell  Oil  Company,  James  A.  Sewell,  Drake 
Lumber  Company,  C.  H.  Martin,  George  Teu- 
fel,  Howard  E.  Golden,  P.  E.  Golden,  L.  L. 
Dougan,  Warren  H.  Cooley,  Oregon  Securi- 
ties Company,  Cutler  Printing  Company,  and 
Oregon  Sign  &  Neon  Corporation. 

Service  accepted  this  3rd  day  of  February,  1942. 

MOE  M.  TONKON 

Attorney  for  Appellee. 

[Endorsed]:  Filed  Feb.  4,  1942.  Paul  P.  O'Brien, 
Clerk. 
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[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

DESIGNATION  OF  ITEMS  TO  BE  PRINTED 

1.  Petition  for  Review. 

2.  Certificate  of  Referee  on  Review. 

3.  Opinion  of  District  Court,. 

4.  Order  of  District  Court  affirming*  Referee. 

5.  Kavanaugh  Proof  of  Claim. 

6.  Notice  of  Appeal. 

7.  Designation  of  Points   Upon  Which  Appel- 
lants Intend  to  Rely. 

REUBEN  G.  LENSKE 

Attorney  for  Appellants 

Service  accepted  this  3rd  day  of  February,  1942. 

MOE  M.  TONKON 

Attorney  for  Appellee 

[Endorsed]:  Filed  Feb.  4,  1942.  Paul  P.  O'Brien, 
Clerk. 
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In  the  Matter  of  WEST  HILLS  MEMORIAL 
PARK,  a  corporation,  Bankrupt,  WM.  H.  B. 
SMITH,  JR.,  H.  J.  SANDBERG,  HOWARD- 
COOPER  CORPORATION,  SHELL  OIL 
COMPANY,  JAMES  A.  SEWELL,  DRAKE 
LUMBER  COMPANY,  C.  H.  MARTIN, 
GEORGE  TETJFEL,  HOWARD  E.  GOLDEN, 
P.  E.  GOLDEN,  L.  L.  DOUGAN,  WARREN 
H.  COOLEY,  OREGON  SECURITIES  COM- 
PANY, CUTLER  PRINTING  COMPANY  and 
OREGON  SIGN  &  NEON  CORPORATION, 

Appellants, 

vs. 

CLARENCE  X.  BOLLENBACH,  Trustee  of  the 
Estate  of  West  Hills  Memorial  Park,  a  corpo- 
ration, Bankrupt,  Appellee. 


BRIEF  OF  APPELLANTS 


Upon  Appeal  from  the  District  Court  of  the  United 
States  for  the  District  of  Oregon. 


REUBEN  G.  LENSKE, 
Yeon  Building, 
Portland,  Oregon, 

Attorney  for  Appellants. 

PAUL  P.  O'BRIEN, 

STtVtNSNtSS   LAW   PUB    CO      PORTLAND     Hit 
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In  the  Matter  of  WEST  HILLS  MEMOKIAL 
PARK,  a  corporation,  Bankrupt,  WM.  II.  B. 
SMITH,  JR.,  H.  J.  SANDBERG,  HOWARD- 
COOPER  CORPORATION,  SHELL  OIL 
COMPANY,  JAMES  A.  SEWELL,  DRAKE 
LUMBER  COMPANY,  C.  H.  MARTIN, 
GEORGE  TEUFEL,  HOWARD  E.  GOLDEN, 
P.  E.  GOLDEN,  L.  L.  DOUGAN,  WARREN 
H.  COOLEY,  OREGON  SECURITIES  COM- 
PANY, CUTLER  PRINTING  COMPANY  and 
OREGON  SIGN  &  NEON  CORPORATION, 

Appellants, 

vs. 

CLARENCE  X.  BOLLENBACH,  Trustee  of  the 
Estate  of  West  Hills  Memorial  Park,  a  corpo- 
ration, Bankrupt,  Appellee. 


BRIEF  OF  APPELLANTS 


Upon  Appeal  from  the  District  Court  of  the  United 
States  for  the  District  of  Oregon. 


JURISDICTION 

Three  of  appellants  filed  an  involuntary  petition 
in  bankruptcy  against  West  Hills  Memorial  Park, 
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8  corporation,  in  the  District  Court  of  the  United 
States  for  the  District  of  Oregon  and  after  trial 
an  order  of  adjudication  and  reference  was  entered 
on  May  23,  1041.  (See  pages  7,  8  and  2  of  record.) 
On  June  30,  1041,  at  the  first  meeting  of  creditors 
the  Honorable  Estes  Snedecor,  referee,  declared  a 
failure  to  elect  a  trustee  and  appointed  C.  X.  Bollen- 
back  trustee  of  the  bankrupt  estate.  (Pages  12  and 
2  of  record.)  A  petition  to  review  said  order  was 
duly  filed  by  appellants  (Page  7  of  record),  the 
referee  filed  his  certificate  on  review  with  the  Dis- 
trict Court  (Page  1  of  record)  and  after  hearing, 
the  court  entered  an  order  on  September  30,  1041 
affirming  the  referee's  order  (page  20  of  record). 
Within  30  days  thereafter  notice  of  appeal  from  said 
order  was  duly  filed  by  appellants  (page  21  of 
record ) . 

STATUTORY  PROVISIONS 

Section  1  (0)  of  United  States  bankruptcy  act: 
"Court"  shall  mean  the  Judge  or  the  referee  of  the 
court  of  bankruptcy  in  which  the  proceedings  are 
pending  (10)  Courts  of  bankruptcy  shall  include  the 
District  Courts  of  the  United  States.  .  .  . 

Section  2a  of  the  Bankruptcy  act :  The  courts  of 
the  United  States  herein  before  defined  as  courts  of 
bankruptcy  are  hereby  invested  .  .  .  with  such 
jurisdiction  at  law  and  in  equity  as  will  enable  them 
to  exercise  original  jurisdiction  ...  (2)  allow 
claims,  disallow  claims.  ...   (17)  Approve  the  ap- 
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pointment  of  trustees  by  creditors  or  appoint  trus- 
tees when  creditors  fail  so  to  do. 

Sec.  24a.  The  Circuit  Courts  of  Appeals  of  the 
United  States.  .  .  .  are  hereby  invested  with  appel- 
late jurisdiction  from  the  several  courts  of  bank- 
ruptcy ...  in  proceedings  in  bankruptcy,  either 
interlocutory  or  final,  and  in  controversies  arising 
in  proceedings  in  bankruptcy,  to  review,  affirm,  re- 
vise, or  reverse  both  in  matters  of  law  and  in  mat- 
ters of  fact. 

Sec.  38.  Referees  are  hereby  invested,  subject  al- 
ways to  a  review  by  the  Judge,  with  jurisdiction  to. 
...  (6)  perform  such  of  the  duties  as  are  by  this 
act  conferred  on  Courts  of  bankruptcy. 

STATEMENT  OF  THE  CASE 

At  the  first  meeting  of  creditors  of  bankrupt  ap- 
pellants voted  15  claims  over  $50.00  and  a  total  of 
$5202.54  in  amount  for  Herbert  M.  Cole  as  trustee. 
For  the  sake  of  convenience  we  shall  call  said  credi- 
tors Group  A.  The  only  other  group  of  creditors  that 
voted,  presented  8  allowed  claims  over  $50.00  and  a 
total,  including  those  under  $50.00,  amounting  to 
$5288.96.  For  the  sake  of  convenience  we  shall  call 
them  Croup  R.  The  referee  held  that  Group  A  had  a 
majority  in  number  of  claims  over  $50.00  and  Group 
R  had  a  majority  in  amount  and  thereupon  declared 
there  was  no  election  and  appointed  C.  X.  Bollen- 
bach as  trustee. 
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Group  K  had  presented  three  claims  for  voting 
that  were  objected  to  by  Group  A  and  the  objections 
were  sustained.  These  were  the  claims  of  the  man- 
aging agent  of  the  bankrupt,  the  secretary  of  the 
bankrupt  and  the  attorney  for  the  bankrupt  in  the 
bankruptcy  proceedings.  Amongst  the  8  allowed 
claims  that  were  voted  by  Group  R  was  a  claim  in 
the  sum  of  $2500.00  by  R.  N.  Kavanaugh,  as  adminis- 
trator of  the  estate  of  J.  P.  Kavanaugh,  deceased. 
This  claim  was  objected  to  by  Group  A  and  the  ob- 
jections were  overruled  by  the  referee. 

The  Kavanaugh  proof  of  claim  contained  the  fol- 
lowing allegation:  "That  the  consideration  of  said 
debt  is  as  follows  :  Legal  services  rendered :  Between 
May  1,  1935  and  October  1,  1938."  (Page  14  of  rec- 
ord.) Attached  to  the  claim  is  the  following  state- 
ment (Page  16  of  record) 

-WEST  HILLS  MEMORIAL  PARK,  a 

corporation 

to 

KAVANAUGH  &  KAVANAUGH,  DR. 

Legal  services  rendered  between  May  1, 

1935  and  October  1,  1938 $2,500.00" 

No  further  statement  of  the  consideration  upon 
which  the  claim  is  based  or  itemization  of  services 
rendered  or  particularization  of  the  sums  claimed 
for  specific  service  appears  on  the  proof  of  claim. 

Including  the  $2500.00  Kavanaugh  claim,  Group 
R  voted  only  8  allowed  claims  over  $50.00  to  Group 
A's  15  claims  over  $50.00  and  therefore  Group  A 
clearly  had  a  majority  in  number  of  allowed  claims 
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over  $50.00.  Including  the  $2500.00  Kavanaugh  claim 
Group  R  had  a  total  in  amount  of  $5288.96  against 
$5202.54)  of  Group  A  or  a  greater  amount  by  $86.42. 
If  the  Kavanaugh  claim  had  not  been  allowed  to  vote 
Group  A  would  have  had  15  claims  over  $50.00  as 
against  7  claims  over  $50.00  for  Group  R  and  Group 
A  would  have  had  a  total  in  amount  of  $5202.54 
against  $2788.96  for  Group  R  or  a  greater  amount  by 
$2413.58.  Clearly,  therefore,  if  the  objection  of 
Group  A  to  the  right  of  the  Kavanaugh  claim 
to  be  voted  at  the  first  meeting  of  creditors  was  well 
taken,  there  was  an  election  of  Group  A's  candidate 
for  trustee. 

Amongst  the  claims  voted  by  Group  R  and  al- 
lowed by  the  referee  were  five  claims  totalling 
$1198.53.  These  together  with  the  powers  of  attor- 
ney through  which  they  were  voted,  had  been  exe- 
cuted prior  to  adjudication.  If  the  objection  of 
Group  A  to  the  right  of  these  five  claims  to  be  voted 
was  well  taken  Group  A  had  a  majority  in  amount 
as  well  as  number  even  if  the  Kavanaugh  claim  were 
duly  proved. 

SPECIFICATION  OF  ERRORS 

I. 

The  Referee  erred  in  overruling  the  objections 
of  Group  A  to  the  right  of  the  Kavanaugh  claim  to 
be  voted  in  the  election  of  a  trustee. 

A.  A  claim  for  services  as  an  attorney  for  a 
bankrupt  should  be  excluded  from  voting  in  the  elec- 
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tion  of  a  trustee. 

B.  A  proof  of  claim  must  set  forth  the  particu- 
lars and  items  upon  which  the  consideration  is 
based ;  else  it  may  not  participate  in  voting  or  divi- 
dends. 

C.  Claims  for  legal  services  are  not  duly  proved 
and  should  not  be  allowed  unless  the  services  are 
specifically  itemized  in  the  proof  of  claim. 

II. 

The  referee  erred  in  permitting  Group  R  to  vote 
claims  that  were  executed  prior  to  adjudication. 

III. 

The  Referee  erred  in  failing  to  declare  the  elec- 
tion of  Herbert  M.  Cole  as  trustee. 

IV. 

The  District  Court  erred  in  affirming  the  order 
of  the  referee. 

Specification  I. 

The  Referee  erred  in  overruling  the  objections 
of  Group  A  to  the  right  of  the  Kavanaugh  claim  to 
be  voted  in  the  election  of  a  trustee. 

A. 

A  claim  for  services  as  an  attorney  for  a  bank- 
rupt should  be  excluded  from  voting  in  the  election 
of  a  trustee. 
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AUTHORITIES 

Beale  vs.  Snead,  CCA.  4th  Cir.,  (Va.)  1930. 

81  Fed.  (2d)  970,  30  A.B.R.N.S.  443,  565  S.  Ct. 
950,  298  U.S.  685,  80  L.  Ed.  1404,  Rehear- 
ing denied  57  S.  Ct.  5,  299  U.S.  (119,  81  L. 
Ed.  457. 

The  Circuit  Court  of*  Appeals  said  on  page  970 : 

"As  Mr.  CatteralPs  claim  was  for  services  ren- 
dered the  bankrupt  as  attorney,  it  was  properly 
excluded  from  voting  in  the  election  of  the  trus- 
tee." 

B. 

A  proof  of  claim  must  set  forth  the  particulars 
and  items  upon  which  the  consideration  is  based ; 
else  it  may  not  participate  in  voting  or  dividends. 

AUTHORITIES 

Bankruptcy  Act,  Sec.  57(a),  Title  11  U.S.C.A. 

Sec.  93(a). 
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(2d)  899,  point  2. 

Bankruptcy  Act,  Sec.  57(a),  11  U.S.C.A.  Sec.  93(a) 

"Proof  of  claims  shall  consist  of  a  statement 
under  oath,  in  writing,  signed  by  a  creditor  set- 
ting forth  the  claim,  the  consideration  there- 
for .  .  ." 

U.  S.  Supreme  Court  General  Order  XXI  (1), 
11  U.S.C.A.  Sec.  53,  page  28 

".  .  .  Depositions  to  prove  debts  existing  in 
open  accounts  shall  state  when  the  debt  became 
or  will  become  due ;  and  if  it  consists  of  items 
maturing  at  different  dates  the  average  due  date 
shall  be  stated,  in  default  of  which  it  shall  not 
be  necessary  to  compute  interest  upon  it.  .  ." 

6  Am.  Jur.  567 

"Care  and  particularity  are  required  in  the 
preparation  of  a  proof  of  claim,  for  it  is  both  the 
creditor's  pleading  and  his  evidence  and  makes 
for  him  a  prima  facie  case.  It  must  be  made  as 
provided  in  the  Bankruptcy  Act  and  the  Forms 
prescribed  by  the  Supreme  Court,  and  a  proof 
made  in  the  form  of  ordinary  pleadings,  al- 
though setting  up  a  good  cause  of  action,  is  in- 
sufficient.'' 
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Gilbert's  Collier  on  Bankruptcy  (Fourth  Edition) 
page  758. 

"1041.  STATEMENT  OF  CONSIDERA- 
TION.— The  statement  as  to  consideration  must 
be  sufficiently  full  and  explicit  to  enable  the 
trustee  and  creditors  to  investigate  as  to  the 
fairness  and  legality  of  the  claim.  It  must  be 
sufficient  to  enable  the  referee  passing  on  it  to 
do  so  intelligently  and  judicially.  It  will  not 
be  sufficient  to  merely  state  that  the  considera- 
tion was  'for  legal  services,'  or  'for  goods,  wares 
and  merchandise.'  The  statement  of  the  claim 
should  be  itemized  and  should  set  forth  the  dates 
of  the  several  items  where  possible." 

Remington  on  Bankruptcy,  Vol.  2  (4th  Ed.)  p.  150. 

"The  proof  is  the  sworn  statement  by  which 
a  creditor  presents  his  claim  to  the  court's  con- 
sideration; allowance  is  the  judicial  action  by 
which  the  validity  and  amount  of  a  claim  is 
established  for  participation  in  the  distribu- 
tion of  dividends  and  for  the  purpose  of  voting 
at  meeting  of  creditors.  Care  and  particularity 
are  required  in  the  preparation  of  a  proof  of 
claim  in  bankruptcy,  for  it  is  both  the  creditor's 
pleading  and  his  evidence  and  makes  for  him 
a  prima  facie  case. 

"The  court,  apparently,  has  no  authority  to 
allow  any  claims  except  such  as  have  been 
'duly  approved.'  " 

Page  165, 

"ACCOUNT  TO  BE  ITEMIZED.  -In  carry- 
ing out  and  interpreting  the  statutory  requi la- 
ment that  the  consideration  must  be  stated,  the 
Supreme  Court  has  prescribed  in  its  General 
Order  XXI  that  if  the  claim  is  upon  an  account 
the  account  must  be  in  detail,  that  is  lo  say,  be 
itemized,  and  be  attached  to  the  affidavit.   This 
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is  so  even  in  the  case  of  an  account  for  legal 
services.  The  items  must  be  dated  and  de- 
scribed." 


In  the  Matter  of  Creasinger,  17  A.B.K.  538,  quot- 
ing from  page  545  : 

"As  tested  by  these  rules,  it  is  apparent  that 
the  item  of  $605.95  in  the  claim  of  C.  L.  Shinu, 
and  the  item  of  $12,974.90,  made  up  of  $2,753.55, 
in  the  mime  of  E.  C.  Hine,  and  $221,  part  of  the 
$700.30  claim  of  C.  L.  Shinn,  cannot  be  ap- 
proved The  statement  of  the  consideration  is 
not  sufficiently  specific  and  full  to  enable  the 
trustee  or  creditors  to  pursue  any  proper  and 
legitimate  inquiry  as  to  the  fairness  and  legality 
of  that  claim.  The  claims  are  so  meagre  and  gen- 
eral in  their  character  that  they  must  clearly  be 
held  insufficient.  It  is  not  even  apparent  there- 
from whether  the  claim  is  upon  an  express  con- 
tract for  a  specific  amount  of  money  Avhich  was 
agTeed  to  be  paid  by  the  bankrupt  to  Messrs. 
Shinn  for  their  services,  or  whether  it  is  upon 
an  implied  contract  for  the  reasonable  value  of 
such  services.  It  does  not  even  appear  that  the 
services  were  reasonably  worth  the  amount  al- 
leged to  be  charged  therefor. 

"The  statement  of  the  consideration  ought 
to  be  such  as,  if  true,  not  to  put  the  creditors  or 
trustee  upon  proof,  or  require  oral  explanation 
from  the  claimants.  It  is  no  answer  to  this 
position  that  it  would  thereby  become  incum- 
bent on  the  part  of  the  claimants  to  state  the 
testimony  upon  which  he  relies  to  support  his 
claim.  The  law  requires  it;  creditors  and  trus- 
tees are  entitled  to  it.  The  proof  of  claim  is  not 
a  pleading:  it  is  a  deposition  which  must  set 
forth  the  evidence  with  particularity." 
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In  re  Hudson  Porcelain  Co.,  225  P.  325. 

Frank  E.  Parham  filed  a  proof  of  claim  against 
the  bankrupt's  estate  based  on  legal  services.  The 
claim  was  objected  to  for  want  of  sufficient  state- 
ment of  the  claim  and  the  consideration  therefor. 
The  court,  commencing  on  the  bottom  of  page  32f», 
states : 

'4In  addition,  the  statute  (section  57d)  pro- 
vides that  'claims  which  have  been  duly  proved 
shall  be  allowed,1  unless  objections  are  inter- 
posed, etc.  Claims  which  do  not  comply  with  the 
requirements  of  the  statute  are  not  'duly  proved.' 
They  are  not,  therefore,  entitled  to  allowance.'' 

Also  on  the  bottom  of  page  327, 

"This  is  but  a  general  statement  that  the  con- 
sideration of  the  debt  is  for  legal  services  ren- 
dered during  a  certain  period  of  time,  without 
specifying  the  nature  of  the  matters  in  which 
they  were  rendered,  whether  in  litigation  or 
what,  except  in  the  one  particular  of  the  prepa- 
ration of  the  schedules  to  be  filed  in  this  bank- 
ruptcy proceeding.  It  does  not  specify  the  dates 
or  the  number  of  times  the  claimant  appeared 
for  the  corporation  at  Trenton,  or  the  purpose 
thereof.  It  is  silent  as  to  the  amount  of  time 
given  by  the  claimant  to  the  affairs  of  the  cor- 
poration. It  fails  to  state  whether  the  amount 
claimed  was  agreed  upon  between  the  claimant 
and  Hie  corporation,  or-  whether  the  amount 
which  he  claims  is  what  he  considers  the  services 
reasonably  worth.  In  short,  it  affords  the  trus- 
tee and  the  creditors  no  means  of  making  a 
proper  investigation  to  ascertain  whether  the 
amount  claimed  is  fair  and  reasonable  or  what 
services  were  actually  rendered." 
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To  allow  this  lumped  claim  is  to  violate  the  au- 
thorities cited  and  the  very  reason  for  the  rule.  This 
$2,500.00  claim  which  was  insufficient  in  content  to 
form  the  valid  basis  of  a  proved  claim  constituted 
almost  one-fourth  of  the  total  amount  that  the  ref- 
eree allowed  to  vote.  If  the  whole  of  it  were  elimi- 
nated from  voting,  Group  A  would  have  had  a  ma- 
jority in  both  number  and  amount  by  about  100%. 
If  the  requirement  of  itemization  would  have  re- 
duced the  claim  by  only  $86.43  and  the  claim  were 
otherwise,  properly  votable,  Group  A  would  still 
have  had  the  necessary  majority  in  number  and 
amount.  The  law  against  lumping  of  claims  for  evi- 
denciary  purposes  should  be  retained. 

C. 

Claims  for  legal  services  are  not  duly  proved 
and  should  not  be  allowed  unless  the  services  are 
specifically  itemized  in  the  proof  of  claim. 

AUTHORITIES 
See  cases  cited  under  specification  1  B. 

Specification  II. 

The  referee  erred  in  permitting  Group  R  to  vote 
claims  that  were  executed  prior  to  adjudication. 

Following  are  the  claims  voted  by  Group  R  Avhich, 
together  with  powers  of  attorney,  were  executed 
prior  to  May  23,  1941,  the  date  of  adjudication : 
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Oregon  Door  Co $75.00 

Enterprise  Planing  Mill  Co 1(>3.74 

Iloneyman  Hardware  Co 157.04 

J.  K.  Gill  Co 76.55 

Oregon  Brass  Works 726.20 

$1198.53 

The  chief  reason  for  denial  of  the  right  to  vote 
claims  which,  together  with  powers  of  attorneys,  are 
executed  prior  to  adjudication  is  one  of  public  pol- 
icy. An  alleged  bankrupt  who  contests  involuntary 
bankruptcy  proceedings  may  very  well  use  the  period 
of  contest  as  a  breathing  spell  within  which  to  di- 
rect the  claims  of  many  creditors  into  channels  that 
will  be  favorable  to  it  or  him  when  bankruptcy  oc- 
curs. Until  he  files  his  schedules  he  alone  knows 
Avho  and  where  all  his  creditors  are.  While  petition- 
ing creditors  are  bearing  the  burden  of  the  proceed- 
ings against  alleged  bankrupt  for  the  benefit  of 
all  creditors,  excellent  opportunity  is  afforded  for 
the  bankrupt  to  line  up  creditors  for  an  apparently 
neutral  or  disinterested  person  as  trustee.  In  most 
involuntary  cases  thorough  investigation  of  bank- 
rupts and  the  prosecution  of  suits  to  set  aside  pref- 
erences or  fraudulent  conveyances  are  essential  for 
the  best  interests  of  creditors  and  good  business 
ethics.  Energetic  investigation  and  proper  prosecu- 
tion of  suits  by  a  trustee  will  often  be  abnormally 
tempered  by  the  consciousness  of  having  been  elected 
trustee  through  the  efforts  of  the  prosecutee.  Nor 
should  persons  on  the  sidelines  while  the  involuntary 
proceedings  are  being  fought  be  given  opportunity 
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in  the  meantime  to  line  up  claims  and  powers  of  at- 
torney for  themselves  to  gain  the  fees  of  liquidation. 
There  should  be  no  scramble  for  the  corpse  before 
the  body  is  declared  dead.  It  may  be  significant  in 
this  case  that  the  manager  of  bankrupt,  its  secre- 
tary and  its  attorneys  attempted  to  vote  with  Group 
R  in  this  case.  In  any  event  the  same  good  policy 
forbidding  attorneys  for  bankrupt  to  vote  at  elec- 
tions of  trustees  (Beale  vs.  Snead,  supra)  should 
also  prevent  the  voting  of  claims  and  powers  of  at- 
torney executed  prior  to  adjudication. 

Specification  III. 

The  referee  erred  in  failing  to  declare  the  election 
of  Herbert  M.  Cole  as  trustee. 

AUTHORITIES 

In  re  Federal  Silk  Hosiery  Works,  Inc.,  supra. 

In  this  case  the  referee  declared  that  one  group  of 
creditors  voted  a  majority  in  number  of  claims 
and  another  group  voted  a  majority  in  amount 
and  that  there  was  no  election.  Upon  review  to 
the  District  Court  the  referee  was  affirmed  but  the 
Circuit  of  Appeals  held  that  the  objection  to  one 
of  the  claims  should  have  been  sustained  and  there- 
upon an  election  declared.  The  Court  states  on 
page  900 : 

"It  seems  evident  from  the  record  that  the  de- 
tails showing  a  proper  basis  for  the  claim  of 
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Clara  Rosenthal  were  not  furnished  either  in 
her  proof  of  claim  or  in  any  evidence  submitted 
to  the  referee  or  to  the  District  Judge." 

No  question  has  or  could  properly  be  raised  as 
to  the  qualifications  of  Mr.  Cole  for  the  trustee- 
ship. He  is  especially  well  qualified  in  that  he  be- 
came thoroughly  familiar  with  the  complicated  and 
detailed  facts  concerning  bankrupt  while  represent- 
ing the  petitioning  creditors  in  the  trial  on  the  in- 
voluntary proceedings. 

Specification  IV. 

The  court  erred  in  affirming  the  order  of  the 
Referee. 

The  reasons  heretofore  given  for  errors  on  the 
part  of  the  Referee  apply  likewise  to  the  order 
of  the  District  Court  which  affirmed  the  Ref- 
eree but  the  court's  opinion  (page  17  of  record) 
contains  statements  with  which  we  beg  to  differ. 

Paragraph  XII  of  the  petition  to  review  (page 
11  of  record)  states  as  follows: 

,kThat  petitioners  objected  to  the  voting  of  the 
claim  presented  by  R.  N.  Kavanaugh,  among 
other  reasons,  on  the  ground  that  said  claim 
was  not  properly  itemized  and  that  the  consid- 
eration therefor  was  not  sufficiently  set  forth." 

The  Referee's  certificate  (page  2  of  record) 
states : 

"The  facts  stated  in  the  petition  for  review  are 
substantially  correct,  except  in  the  following 
particulars." 
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No  exception  is  made  to  said  paragraph  XII  of 
the  petition  to  review.  However,  in  the  top  para- 
graph on  page  6  of  the  record  appears  an  explana- 
tion by  the  Referee  as  to  his  ruling  on  the  Kava- 
naugh  claim.     He  states  that: 

"Mr.  Lenske  admitted  that  he  knew  that  Judge 
Kavanaugh  had  rendered  valuable  services  to 
the  bankrupt  several  years  ago  but  that  he  was 
of  the  opinion  that  the  amount  asked  was  too 
large.'' 

The  opinion  of  an  attorney  even  if  construed  as 
an  admission  is  not  a  determining  factor  in  the  val- 
idity of  a  bankruptcy  Proof  of  Claim.  The  Proof  of 
Claim  must  stand  on  its  own  ground.  The  opinion 
or  knowledge  of  an  attorney  or  even  the  Referee 
should  not  and  cannot  legally  make  up  for  a  de- 
ficient Proof  of  Claim.  It  is  the  duty  of  the  Referee 
to  disallow  on  his  own  motion  and  without  objec- 
tion Proofs  of  Claim  that  do  not  show  in  detail  the 
consideration  upon  which  they  are  based.  See  Rem- 
ington, Vol.  2,  4th  Ed.,  Sec.  1007. 

The  Referee  proceeds  further  in  his  explanation 
and  states : 

"Mr.  Kavanaugh  stated  that  statements  had 
been  rendered  to  the  bankrupt  for  this  amount 
over  a  period  of  years  and  that  it  had  not  been 
questioned  by  the  bankrupt/' 

In  the  District  Court's  opinion,  it  is  stated: 

'Where  the  claimant  is  present  at  the  meeting 
to  elect  a  trustee  and  prepared  to  support  the 
claim,  it  is  not  error  for  the  Referee  to  allow 
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it  for  voting  purposes,  even  if  the  original  Proof 
of  Claim  be  somewhat  informal." 

The  court  does  not  give  sufficient  weight  to  the 
decisions  hereinbefore  cited.  Failure  to  set  forth 
the  consideration  in  detail  is  a  failure  to  make  the 
necessary  Proof.  It  is  a  failure  to  present  sufficient 
testimony  to  make  a  prima  facie  case.  It  is  an  at- 
tempt to  rely  upon  a  pleading  in  lieu  of  evidence. 
This  is  a  failure  in  substance  and  not  merely  in 
form. 

Furthermore,  the  facts  do  not  bring  this  case 
within  the  decision  in  re  Louis  Elting,  Inc.,  Supra. 
In  that  case  the  claimant  himself  was  present  and 
not  his  Administrator.  There  is  a  difference  be- 
tween an  obligee  being  present  and  offering  to  give 
the  facts  concerning  his  services  and  an  adminis- 
trator or  an  assignee  being  present.  However,  the 
administrator,  R.  N.  Kavanaugh,  did  not  offer  to 
testify  under  oath  and  supply  the  necessary  detailed 
information.  Nor  does  the  referee  state  that  he 
did.    The  Referee's  explanation  merely  states : 

"Mr.  Kavanaugh  stated  that  statements  had 
been  rendered  to  the  bankrupt  for  this  amount 
over  a  period  of  years  and  that  it  had  not  been 
questioned  by  the  bankrupt." 

The  statement  was  not  made  under  oath  and  it 
merely  attempts  to  circumvene  the  requirement  that 
detailed  information  be  given  in  support  of  a  claim 
for  legal  services.  If  the  court  should  choose  to  fol- 
low the  Elting  case  against  the  vast  array  of  cited 
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authorities,  the  Elting  case  ruling  should  not  be 
extended. 

The  court's  opinion  also  states  (page  19  of  rec- 
ord) : 

^Furthermore,  the  record  on  the  trial  of  the 
insolvency  petition  will  show  that  the  petition- 
ers introduced  testimony  as  to  the  validity  and 
amount  of  this  claim  in  order  to  show  insolv- 
ency" 

and  added  that  this  did  not  create  an  estopel.  Truly, 
the  fact  that  petitioning  creditors  called  upon  vari- 
ous claimants  to  testify  concerning  their  claims  in 
the  determination  of  the  total  amount  of  indebted- 
ness of  the  company  would  not  determine  the  valid- 
ity or  amount  of  such  claim  for  allowance.  On  the 
contrary,  it  may  very  well  be  that  after  hearing  a 
witness  testify  as  to  his  claim  on  the  issue  of  in- 
solvency, a  creditor  might  determine  that  such  claim 
should  be  objected  to  on  account  of  the  weakness  or 
inconsistency  of  the  testimony  adduced.  If  what 
had  previously  occurred  in  that  respect  should  be 
considered,  greater  reason  exists  for  holding  in 
this  case  that  the  claimant  should  have  made  avail- 
able in  court  a  Proof  of  Claim  in  writing  showing 
in  detail  the  services  rendered  and  the  respective 
amounts  charged  for  such  services.  The  claimant  is 
an  attorney.  The  decisions  requiring  particular 
care  in  the  preparation  of  a  Proof  of  Claim  should 
be  no  less  binding  upon  an  attorney  than  a  layman. 

The  District  Court  also  states  in  its  opinion  that 
under  the  Oregon  law: 
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"The  circumstances  indicated  that  this  consti- 
tuted an  account  stated." 

The  case  cited  in  the  court's  opinion,  Steininetz  vs. 
Grennon,  10(>  Ore.  G25,  212  Pac.  532,  certainly  would 
not  change  the  substantive  law  herein  cited  under 
Specification  II  B.  Not  only  in  Oregon  but  through- 
out most  states  a  promise  to  pay  for  merchandise 
or  services  may  be  either  express  or  implied.  Never- 
theless, a  Proof  of  Claim  in  Bankruptcy  must  set 
forth  in  detail  the  consideration  for  the  liability.  It 
is  even  held  that  the  consideration  for  a  note,  which 
in  and  of  itself  imports  a  consideration,  must  be 
set  forth  in  the  Proof  of  Claim.  See  Remington,  Vol. 
2,  4th  Ed.  Sec.  731. 

CONCLUSION 

For  the  reasons  given  in  the  Assignments  of 
Error  set  forth,  the  orders  of  the  referee  and  the 
District  Court  should  be  reversed  and  the  candidate 
of  Group  A  should  be  declared  duly  elected  trustee 
of  the  above  entitled  estate. 

Respectfully  subm  itted, 

REUBEN  G.  LENSKE, 

Attorney  for  Appellants. 
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Upon  Appeal  from  the  District  Court  of  the  United  States 
for  the  District  of  Oregon. 


STATEMENT  OF  JURISDICTION 

This  is  an  appeal  from  an  order  of  the  United  States 
Distriet  Court  for  the  District  of  Oregon  affirming  a 
ruling  of  the  Referee  in  Bankruptcy  where  in  the  Referee 
held  that  there  was  a  failure  to  elect  a  trustee,  and 
thereupon  appointed  the  appellee,  Clarence  X.  Bollen- 
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back,  as  trustee  of  the  bankrupt  estate.  The  appellants, 
being  aggrieved  with  the  ruling  of  the  Referee,  and  the 
District  Court,  brought  this  appeal  under  Title  11, 
Section  47a,  U.S.C.A.,  as  amended. 

STATEMENT  OF  THE  CASE 

An  involuntary  petition  in  bankruptcy  was  filed  on 
July  3,  1940,  in  the  United  States  District  Court  for 
the  District  of  Oregon  against  the  West  Hills  Memorial 
Park,  a  corporation  engaged  in  the  operation  of  a  ceme- 
tery near  the  vicinity  of  Portland,  but  located  in  Wash- 
ington County,  Oregon.  The  issue  of  insolvency  was 
tried  before  a  jury  resulting  in  the  holding  that  the  said 
West  Hills  Memorial  Park  was  insolvent,  and  thereupon 
an  order  of  adjudication  was  duly  made  and  entered  on 
the  23rd  day  of  May,  1941. 

At  the  first  meeting  of  creditors  of  the  bankrupt  held 
before  Honorable  Estes  Snedecor,  Referee,  two  groups 
of  creditors  were  present  and  duly  presented  claims 
against  the  bankrupt,  and  participated  in  the  voting  for 
the  election  of  a  trustee.  Group  A  presented  and  voted 
fifteen  claims  totalling  $5202.54  in  favor  of  Herbert  M. 
Cole,  as  trustee.  Group  B  presented  and  voted  eight 
claims  which,  together  with  those  under  $50.00,  amounted 
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to    $5288.96  in    favor    of    Clarence    X.    Bollenback,    as 
trustee. 

Among  the  eight  claims  that  were  voted  by  Group  B 
in  favor  of  Clarence  X.  Bollenback,  was  a  claim  in  the 
sum  of  $2500.00  by  R.  N.  Kavanaugh,  as  Administrator 
of  the  Estate  of  his  father,  Judge  J.  P.  Kavanaugh, 
deceased.  To  this  claim  Group  A  interposed  objections. 
The  Administrator  as  the  claimant  was  present  at  the 
time  the  objections  were  made  and  the  Referee,  upon 
a  summary  hearing  held  at  the  time,  as  to  the  character 
of  the  claim,  overruled  the  objections  and  allowed  the 
claim  to  be  voted. 

Among  the  claims  voted  by  Group  B  five  claims  had 
been  executed  after  the  jury  found  on  the  issue  of 
insolvency,  but  prior  to  the  entry  of  the  formal  order 
of  adjudication.  The  objections  to  these  claims  on  that 
ground   were   likewise   overruled   by   the   Referee. 

When  the  vote  was  taken  the  Referee  ruled  that 
Group  A  had  a  majority  in  number  of  claims  and  that 
Group  B  had  a  majority  in  amount,  and  hence  deter- 
mined that  the  creditors  did  not  elect  and  thereupon 
appointed  Clarence  X.  Bollenback  as  trustee  of  the  said 
bankrupt  estate.  The  said  trustee  thereupon  qualified 
and  assumed  the  duties  of  trustee  of  said  estate. 
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SPECIFICATIONS  OF  ERROR 

The  petitioners  contend  that  the  Referee  and  likewise 
the  District  Court  of  the  United  States  for  the  District 
of  Oregon  erred  in  overruling  the  ohjections  of  the  appel- 
lant's to  the  right  of  the  Kavanaugh  claim  to  be  voted 
for  the  election  of  a  trustee,  and  secondly  that  the  Referee 
and  likewise  the  District  Court  of  the  United  States  for 
the  District  of  Oregon  erred  in  permitting  a  number  of 
claimants  in  Group  B  to  vote  claims  that  were  executed 
prior  to  adjudication  but  subsequent  to  the  jury's  verdict 
on  the  issue  of  insolvency,  and  thirdly  that  the  Referee 
and  likewise  the  District  Court  of  the  United  States  for 
the  District  of  Oregon  erred  in  holding  that  there  was 
no  election,  and  thereupon  making  necessary  the  appoint- 
ment of  a  trustee. 

ISSUES  INVOLVED 

The  germaine  issues  involved  in  this  appeal  are: 
(1)  whether  the  Kavanaugh  claim  should  have  been  per- 
mitted to  vote  at  the  first  meeting  of  creditors  for  the 
election  of  a  trustee,  and  ( 2 )  whether  the  claims  properly 
executed  after  the  issue  of  insolvency  was  determined 
by  the  jury,  but  prior  to  the  entry  of  the  formal  order 
of  adjudication,  should  have  been  permitted  to  partici- 
pate in  the  voting  for  the  trustee  at  the  first  meeting 
of  creditors. 
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POINTS  AND  AUTHORITIES 

A 

Claims  for  legal  services  rendered  to  the  bankrupt 
prior  to  bankruptcy,  if  otherwise  valid,  are  provable  and 
allowable  in  bankruptcy. 

Adams  vs.  Napa  Cantina  Wineries, 

94  F.  (2d)  694;  36  A.  B.  R.  (N.  S.)  8; 

2  Remington  on  Bankruptcy,   (4th  Ed.)   229. 

Re  Goldstein,  199  F.  665. 


B 

The  filing  of  a  proof  of  claim  duly  verified  asserting 
a  claim  valid  on  its  face  is  prima  facie  evidence  of  its 
provability  and  allowability. 

Whitney  vs.  Dresser, 

200  U.  S.  535;  50  L.  ed.  584; 

15  A.  B.  R.  326. 

Moore  vs.  Crandall, 

205  F.  689;  30  A.  B.  R.  517. 

Dickinson  vs.  Riley, 
86  F.  (2d)  385. 

Durrance  vs.  Collier, 
81  F.   (2d)   4. 

In  re  Hannevig, 
10  F.  (2d)  94i. 


Where  the  claimant  is  present  at  the  meeting  to 
elect  a  trustee  and  prepared  to  support  the  claim,  it  is 
not  error  for  the  referee  to  allow  it  for  voting  purposes. 

In  re  Louis  Elting  Inc., 
4  F.  Sup.  732. 

Baumbauer  vs.  Austin, 
186  F.  260. 


The  Kavanaugh  claim  constituted  an  account  stated 
under  Oregon  law  and  was  therefore  not  subject  to  the 
objection  that  the  claim  should  set  forth  the  particular 
items  of  service. 

Steinmetz  vs.  Grennon, 
106  Ore.  625. 


D 

A  finding  of  fact  by  a  referee  is  conclusive  unless 
there  was  no  evidence  to  support  it. 

Kowalshy  vs.  Ameiican  Employers  Ins.  Co., 
90  F.  (2d)  476. 

In  re  Newman, 

CCH,  Sec.  53,675,  decided  March  12,  1942. 


7 

E 

The  line  of  cleavage  with  reference  to  the  condition 
of  the  bankrupt  estate  is  as  of  the  time  the  petition  was 
filed  and  the  date  of  the  adjudication  relates  to  the  time  of 
the  filing  of  the  petition. 

Vol.  4,  Remington  on  Bankruptcy, 
(4th  Ed.,  Sec.  1377.) 

Everett  vs.  Judson, 
228  U.  S.  474; 
51  L.  ed.  927. 


ARGUMENT 

A 

The  appellant  contends  that  a  claim  for  services  as 
an  attorney  for  a  bankrupt  should  be  excluded  from 
voting  in  the  election  of  a  trustee,  and  in  support  of 
that  contention  cites  the  case  of  Beale  vs.  Smead,  81 
F.  (2d)  970. 

We  respectfully  submit  that  the  contention  is  un- 
tenable, and  the  case  cited  fails  to  support  the  proposi- 
tion suggested.  We  concede  that  in  certain  circumstances 
a  claim  of  an  attorney  for  services  rendered  the  bankrupt 
prior  to  bankruptcy  and  who  continues  to  represent  the 
bankrupt  in  the  bankruptcy  proceeding,  would  be  prop- 
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erly  disallowed  for  voting  purposes,  in  order  that  possible 
collusion  in  the  selection  of  a  trustee  would  be  avoided, 
but  no  case  has  been  cited,  and  we  respectfully  submit 
that  none  can  be  found  to  uphold  the  general  proposition 
that  an  attorney  who  represented  the  bankrupt  and 
performed  legal  services  on  his  behalf  many  years  prior 
to  bankruptcy,  and  who  is  no  longer  representing  the 
bankrupt,  that  such  a  claim  should  be  disallowed. 

In  the  Beale  case  the  claim  that  was  disallowed  for 
voting  purposes  was  the  claim  of  an  attorney  who  repre- 
sented the  bankrupt  in  the  bankruptcy  proceeding.  We 
further  submit  that  the  general  law  is  that  a  claim  for 
legal  services  rendered  to  the  bankrupt  prior  to  bank- 
ruptcy if  otherwise  valid  is  provable  and  allowable  in 
bankruptcy,  and  has  the  same  standing  as  the  claim  of 
any  other  creditor. 

In  the  case  of  Adams  vs.  Napa  Cantina  Wineries  Inc., 
94  F.  (2d)  694,  the  question  was  raised  as  to  whether 
or  not  attorney's  fees  for  services  rendered  in  filing 
action  on  the  note  prior  to  debtor's  petition  under  Section 
77b  of  the  Bankruptcy  Act,  11  U.S.C.A.  207,  was 
provable.  In  holding  that  such  a  claim  is  provable,  the 
court  said: 

"Likewise  attorney's  fees  for  services  rendered  in 
filing  action  on  the  note  prior  to  the  filing  of  debtor's 
petition  are  provable." 


In  the  instant  case  the  claim  was  presented  by  the 
administrator  of  Judge  J.  P.  Kavanaugh,  deceased,  who 
performed  services  for  the  bankrupt  between  May  1, 
1935,  and  October  1,  1938,  long  before  the  bankruptcy 
of  the  corporation,  and  when  the  relationship  of  attorney 
and  client  had  long  since  ceased  to  exist. 

In  fact  the  claim  of  Will  Masters,  the  attorney  for 
the  bankrupt  in  this  proceeding  was  objected  to  and 
the  objection  sustained  by  the  Referee,  and  said  claim 
was  not  allowed  to  vote. 
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The  appellant  further  contends  that  a  proof  of  claim 
must  set  forth  the  particulars  and  items  upon  which  the 
consideration  is  based,  else  it  should  not  be  permitted 
to  participate  in  the  election  of  a  trustee. 

While  we  have  no  quarrel  with  that  general  proposi- 
tion of  law,  we  submit,  however,  that  it  has  no  applica- 
tion to  the  instant  case.  The  objection  that  was  directed 
towards  the  Kavanaugh  claim  was  not  that  it  was  not 
a  valid  claim,  but  rather  that  it  was  not  particularized. 

It  is  to  be  noted  that  at  the  time  the  objection  was 
urged  to  said  claim,  the  referee  heard  the  matter  in  a 
summary  manner.    Mr.   Kavanaugh,   the   administrator, 
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informed  the  court  and  those  present,  that  the  services 
were  rendered  between  1935  and  1938  by  his  father,  and 
that  statements  for  the  amount  upon  which  the  claim 
was  based  had  been  rendered  to  the  bankrupt  from  time 
to  time,  and  never  questioned.  Mr.  Lenske,  representing 
the  objecting  creditors,  stated  that  he  knew  that  Judge 
Kavanaugh  had  rendered  valuable  services  to  the  bank- 
rupt for  over  a  period  of  years.  And  further  the  record 
on  the  trial  of  the  insolvency  petition  showed  that  the 
petitioners  (appellants  herein)  introduced  testimony  as 
to  the  validity  and  amount  of  the  Kavanaugh  claim  in 
order  to  show  insolvency.  While  this  fact  is  not  con- 
clusive, the  referee  could  consider  such  fact  upon  sum- 
mary hearing  to  determine  whether  the  amount  of  the 
claim  was  proper  for  allowance.  Thus,  the  finding  by  the 
referee  that  the  claim  was  valid  as  presented,  is  a  finding 
that  carries  finality  and  should  be  conclusive  unless  there 
was  no  evidence  to  support  it.  Re  Kowlasky  vs.  Ameri- 
can Employers  Company,  90  F.  (2d)  476;  In  Re  New- 
man, (decided  March  12,  1942,  CCA  (6th)  C.C.H.,  Sec. 
53,675). 

Moreover  claimant,  R.  N.  Kavanaugh,  as  adminis- 
trator, was  present,  was  subject  to  examination  and 
cross-examination,  and  under  these  circumstances  it  has 
been  held,  In  Re  Louis  Elting,  Inc.,  4  Fed.  Sup.  732, 
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that  it  would  remove  the  objection  that  the  claim  was 
not  itemized. 

In  Re  Louis  Elting,  Inc.,  4  F.  Sup.  732,  objection 
was  made  to  a  claim  because  it  did  not  set  forth  the 
character  of  the  merchandise  sold  and  delivered  by  the 
creditors,  but  the  creditor  was  present  and  tendered  him- 
self for  examination  in  the  event  it  was  desired.  In 
affirming  the  holding  the  referee  that  the  objection  was 
not  sufficient,  the  District  Court  for  the  Southern  Dis- 
trict of  New  York,  held : 

"In  proceedings  for  election  of  a  trustee  in  bank- 
ruptcy, proof  of  claim,  although  not  setting  forth 
character  of  merchandise  sold  and  delivered,  was  suf- 
ficient where  the  creditor  was  present  and  supplied 
necessary  information  and  tendered  himself  for  fur- 
ther cross-examination  if  desired." 


It  is  suggested  by  the  appellants  that  the  ruling  in 
the  Elting  case  should  not  be  extended  for  the  reason 
that  "there  is  a  difference  between  an  obligee  being 
present  and  offering  to  give  the  facts  concerning  his 
services,  and  an  administrator  or  an  assignee  being 
present."  AVe  fail  to  understand  that  distinction  or  to 
see  any  difference.  Moreover  the  general  practice  is 
that  upon  an  objection  to  a  claim,  the  referee  has  dis- 
cretion as  to  whether  or  not  the  same  should  be  permitted 
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to  be  voted,  although  it  may  subsequently  be  subject  for 
reconsideration  as  to  whether  the  claim  would  be  allowed 
in  whole  or  in  part.  Unless  there  is  an  abuse  of  that 
discretion,  the  referee's  determination  should  not  be 
disturbed. 

We  submit  further  that  the  objection  on  the  ground 
that  the  claim  was  not  itemized  and  did  not  express  the 
consideration  is  untenable,  for  the  reason  that  the  Kava- 
naugh  claim  was  based  on  an  account  stated  under  the 
laws  of  the  State  of  Oregon,  and  therefore  did  not 
require  a  bill  of  particulars  in  order  to  comply  with  the 
bankruptcy  provisions  in  regard  to  the  itemization  of  a 
claim.  As  heretofore  pointed  out,  the  claim  was  based 
on  services  rendered  between  1935  and  1933,  for  which 
services  statements  setting  forth  the  amount  was  sent 
to  the  bankrupt  with  no  objections  ever  being  made 
thereto  by  the  bankrupt.  Under  these  circumstances  the 
proof  was  not  on  a  running  open  account,  but  rather 
upon  an  account  stated. 

Steinmetz  vs.  Grennon,  106  Or.  625,  was  an  action 
upon  an  alleged  account  stated  arising  out  of  a  copart- 
nership venture.  The  defendant  denied  that  any  balance 
was  struck,  and  particularly  denied  that  the  account  was 
stated  as  alleged  in  the  complaint.  In  discussing  whether 
or  not  the  account  was  stated  or  otherwise,  the  Supreme 
Court  of  the  State  of  Oregon,  said: 
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"An  account  stated  is  an  agreement  between  per- 
sons who  have  had  previous  transactions  of  a  monety 
character  fixing  the  amount  due  in  respect  to  such 
transactions  and  promising  payment:  Truman  vs. 
Owens,  17  Or.  523  (21  Pac.  665)  ;  Holmes  vs.  Page, 
19  Or.  232  (23  Pac.  961);  Crawford  vs.  Hutchin- 
son, 38  Or.  578  (65  Pac.  83). 

"Since  an  account  stated  is  an  agreement,  it,  like 
any  other  agreement,  cannot  be  said  to  exist  unless 
the  minds  of  the  parties  have  met.  The  parties  must 
agree  that  the  balance  struck  is  correct.  The  agree- 
ment may  result  from  acquiescence  implied  from  the 
failure  to  object  to  an  account  rendered  by  one  party 
to  the  other;  or  an  account  stated  may  result  where 
the  parties  meet  and  go  over  other  accounts  and  strike 
a  balance  in  favor  of  one  of  them  and  the  other 
assents  to  the  balance  as  correct.  The  form  of  the 
assent  is  generally  immaterial,  for  it  may  be  express 
or  it  may  be  implied  from  the  conduct  of  the  parties 
and  the  circumstances  of  the  case.  If,  in  the  instant 
case,  there  was  an  account  stated,  it  was  one  where 
the  parties  met  and  after  going  over  their  accounts 
agreed  upon  the  balance  due  from  one  to  the  other. 

"An  account  stated  involves  as  a  necessary  ele- 
ment a  promise  to  pay  the  balance  ascertained  to 
be  due.  This  promise  may  be  express;  but  if  it  is 
not  actually  expressed  the  law  will  imply  a  promise 
to  pay  when  the  parties  agree  upon  the  amount  due 
or  when  their  conduct  justifies  the  inference  that 
they  have  agreed." 


We  submit  that  under  the  above  Oregon  decisions, 
in  light  of  the  record  in  this  case,  that  the  Kavanaugh 
claim  is  based  on  an  account  stated,  which  removes  the 
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objection  that  it  failed  to  set  forth  the  items  upon  which 
services  were  rendered. 

We  further  submit  that  it  was  encumbent  upon  the 
appellants,  when  the  objection  was  made  to  the  Kava- 
naugh  claim,  to  go  forward  and  present  evidence  in 
support  of  such  objection,  and  having  failed  to  do  so, 
the  Referee  was  warranted  in  permitting  the  claim  to 
be  voted.  The  duly  verified  claim  is  prima  facie  evidence 
of  its  validity. 

In  the  case  of  Whitney  vs.  Dresser,  200  U.  S.  535, 
50  L.  ed.  584,  the  Supreme  Court  said: 

"The  only  question  warranting  the  appeal  is 
whether  the  sworn  proof  of  claim  is  prima  facie  evi- 
dence of  its  allegations  in  case  it  is  objected  to.  It  is 
not  a  question  of  the  burden  of  proof  in  a  technical 
sense — a  burden  which  does  not  change  whatever 
the  state  of  the  evidence — but  simply  whether  the 
sworn  proof  is  evidence  at  all. 

"The  Circuit  Court  of  Appeals  observed  that  the 
proof  of  claim  warrants  the  payment  of  a  dividend 
in  the  absence  of  objection,  and  therefore,  must  have 
some  probative  force.  In  reply  it  is  argued  that  what 
is  done  in  default  of  opposition  is  no  test  of  what 
is  evidence  when  opposition  is  made;  that  a  judgment 
may  be  entered  on  a  declaration  for  wan  of  an 
answer,  yet  a  declaration  is  not  evidence;  that  it  is 
contrary  to  analogy  to  give  effect  to  an  ex  parte 
affidavit,  and  that  on  general  principles  it  is  the 
right  of  any  party  against  whom  a  claim  is  made  to 
have  it  proved,  not  only  upon  oath,  but  subject  to 
cross-examination. 

"Notwithstanding  these  forcible  considerations  we 
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agree  with  the  Circuit  Court  of  Appeals.  The  pre- 
vailing opinion,  not  only  in  the  Second  Circuit,  but 
elsewhere,  seems  to  have  been  that  way  *  *  *  The 
alternative  would  be  that  the  mere  interposition  of 
an  objection  by  any  party  in  interest,  section  57d,  would 
require  the  claimant  to  produce  evidence.  For  if  the 
formal  proof  is  no  evidence  a  denial  of  the  claim 
must  have  that  effect.  If  it  does  not,  then  the  formal 
proof  is  some  evidence  even  when  there  is  testimony 
on  the  other  side.  The  words  of  the  statute  suggest, 
if  they  do  not  distinctly  import,  that  the  objector  is 
to  go  forward,  and  thus  that  the  formal  proof  is 
evidence  even  when  put  in  issue." 


In  Dickinson  vs.  Riley,  85  F.   (2d)  385,  the  Circuit 
Court  of  Appeals  said: 

"Since  'the  proof  of  claim  is  prima  facie  evidence 
of  the  validity  of  the  claim'  *  *  *  a  verified  claim 
when  filed,  puts  the  burden  on  the  trustee  to  over- 
come by  some  substantial  evidence,  the  prima  facie 
case  thus  made." 


In  Durrance  vs.  Collier,  81  F.   (2d)    4,  the  Circuit 
Court  of  Appeals  again  stated: 

"Bankruptcy  proceedings  are  more  summary  than 
ordinary  suits,  and  a  sworn  proof  of  claim  against 
a  bankrupt  is  prima  facie  evidence  of  the  allegations 
in  case  it  is  objected  to." 
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In  re  Hannevig,  10  F.   (2d)   941,  the  Circuit  Court 
of  Appeals  stated: 

"The  proof  of  claim  submitted  by  the  liquidator 
of  the  bank  and  sworn  to  by  him,  states  that  the 
bankrupt  'still  is  justly  and  truly  indebted  to  the 
said  bank  in  the  sum  of  $320,364.80.'  This  in  itself 
is  prima  facie  proof,  and  no  further  proof  needs  to 
be  produced  unless  evidence  contradicting  it  is  pro- 
duced by  the  objector  *  *  *  We  must  therefore 
examine  the  record  to  ascertain  what  proof  it  con- 
tains which  contradicts  and  overcomes  the  prima  facie 
case  made  out  by  the  proof  of  claim." 


In  the  case  of  Moore  vs.  Crandall,  205  F.  Rep.  689; 
CCA  (9),  the  Court  said: 

"It  is  well  settled  that  in  bankruptcy  proceedings, 
a  sworn  proof  of  claim  is  prima  facie  evidence  of 
its  allegations  as  against  the  objections  of  the  trus- 
tee; that  is  to  say,  Mrs.  Crandall's  formal  proof  is 
some  evidence  of  the  alleged  fact  that  she  acted  as  a 
clerk  in  her  husband's  store,  that  she  was  to  be  paid 
wages  at  $20.00  per  week,  that  it  was  specifically 
agreed  upon  between  her  and  her  husband  that  she 
was  to  receive  her  wages  for  her  own  and  separate 
use,  and  that  such  agreement  was  made  with  her  at 
the  opening  of  the  bankrupt's  business.  Her  case 
was  therefore  made  prima  facie  and  she  could  await 
the  introduction  of  evidence,  if  any,  could  be  produced 
tending  to  overcome  that  she  had  presented." 


"We  contend  that  the  effect  of  the  sworn  proof  of 
claim  filed  by  the  administrator  of  the  estate  of  Judge 
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J.  P.  Kavanaugh,  deceased,  is  to  require  an  objector 
to  go  forth  and  to  impeach  its  validity.  The  record  in 
this  case  is  devoid  of  any  evidence  which  tends  to  im- 
pune  the  validity  of  the  Kavanaugh  claim.  Indeed  coun- 
sel for  the  objectors  concede  that  the  services  upon  which 
the  claim  was  based  were  rendered  by  Judge  Kavanaugh 
over  a  period  of  years.  No  attempt  was  made  to  impeach 
the  reasonableness  of  the  amount.  Under  these  circum- 
stances the  Referee  was  justified  to  permit  the  Kava- 
naugh claim  to  vote  in  the  amount  it  was  sworn  to  be 
due  and  owing. 

It  is  further  contended  that  the  referee  erred  and 
likewise  the  District  Court  of  the  United  States  for  the 
District  of  Oregon,  in  permitting  several  of  the  claims 
in  Group  E  to  vote  for  a  trustee  over  the  objection  of 
the  appellants  because  the  said  claims  were  executed 
subsequent  to  the  jury's  verdict  of  insolvency,  but  prior 
to  the  entry  of  the  formal  order  of  adjudication.  No 
authority  is  cited  in  support  of  that  proposition  and  we 
contend  that  the  position  is  entirely  fallacious.  The  con- 
dition of  a  bankrupt  estate  whether  it  relates  to  property 
or  to  the  status  of  creditors  is  generally  held  to  be  as  of 
the  time  the  petition  was  filed  and  the  date  of  the 
adjudication  relates  to  the  time  of  the  filing  of  the 
petition. 

The   principle   may   be  gathered   from   the   decisions 
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involving  title  to  property  where  it  is  held  that  the 
property  which  vests  in  the  trustee  at  the  time  of 
adjudication  is  that  which  the  bankrupt  owned  at  the  time 
of  the  filing  of  the  petition. 

In  Everett  vs.  Judson,  228  U.  S.  474,  the  Supreme 

Court  said: 

"We  think  that  the  purpose  of  the  law  was  to  fix 
the  line  of  cleavage  with  reference  to  the  condition 
of  the  bankrupt  estate  as  of  the  time  at  which  the 
petition  was  filed,  and  that  the  property  which  vests 
in  the  trustee  at  the  time  of  adjudication  is  that 
which  the  bankrupt  owned  at  the  time  of  the  filing 
of  the  petition.  *  *  *  We  think  it  clear  that  the 
time  of  the  filing  of  the  petition  in  this  case  should 
be  taken  as  the  date  of  cleavage  determining  the 
property  passing  to  the  trustee,  and  through  him  to 
the  creditors." 


Even  if  these  claims  have  some  informal  defect,  we 
submit  that  such  would  not  justify  the  referee  in  dis- 
allowing them  for  the  purposes  of  voting.  To  take  such 
a  position  would  be  to  accept  form  instead  of  substance, 
and  the  generally  accepted  principle  is  that  the  practice 
regarding  proof  of  claims  is  to  be  liberal  and  free  from 
technicalities.  In  re  Goldstein,  199  F.  665,  the  petitioner 
for  review  contended  that  the  referee  should  have  dis- 
allowed the  proof  altogether,  but  that  instead  of  doing 
so,  he  amended  it  on  his  own  motion  and  reduced  it  to  the 
amount  of  $1700.00,  and  that  the  referee  erred  in  allowing 
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it  for  $1700.00  without  requiring  the  proof  to  be  resworn. 
The  District  Court  in  upholding  the  referee  said : 

"If  this  contention  is  sound  a  proof  of  claim  must 
be  regarded  as  an  entirety  which  the  court  must  either 
accept  in  full  or  reject  altogether.  I  find  nothing 
in  the  act  which  requires  me  to  so  regard  it.  *  *  * 
There  are  express  provisions  in  Section  57  (k  and  1) 
for  the  re-allowance  or  rejection  in  whole  or  in  part 
of  a  claim  reconsidered  after  allowance,  but  it  is  not 
only  upon  reconsideration  that  objections  to  a  claim 
either  by  parties  in  interest  or  by  the  court  of  its 
own  motion  may  be  dealt  with.  Clauses  (d  and  f) 
of  Section  57  provide  for  the  hearing  and  the  deter- 
mination of  such  objections  before  allowance,  and  I 
am  unable  to  believe  it  a  necessary  result  of  clauses 
(k  and  1)  that  the  original  allowance  of  a  claim  can 
only  be  for  the  full  amount  and  may  not  be  for  a 
part  of  that  amount.  To  say  that  this  is  what  the 
act  requires  and  that  a  claim  of  which  a  part,  but 
not  the  whole,  is  sustained  by  the  proof  must  be 
amended  and  resworn  before  it  can  be  allowed  at  all, 
would  be  in  my  opinion  a  departure  unwarranted  by 
anything  in  the  act  from  the  recognized  principle  that 
the  practice  regarding  proof  of  claims  is  to  be  liberal 
and  free  from  technicalities." 


Similarly  in  the  instant  case,  as  far  as  the  objection 
to  the  claims  voted  by  Group  B  which  were  executed 
subsequent  to  the  jury's  verdict,  a  liberal  construction 
should  be  applied,  rather  than  the  restrictive  and  the 
technical. 

It  is  to  be  noted  that  no  question  has   been   raised 
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as  to  the  capacity  and  qualification  of  the  appointee  to 
act  as  trustee  of  this  estate. 


CONCLUSION 

In  conclusion,  we  respectfully  submit  that  no  error 
can  be  found  in  the  ruling  of  the  referee  and  the  decision 
of  the  district  court  in  affirming  said  ruling  by  holding 
that  the  Kavanaugh  claim  and  the  other  claims  were 
properly  voted  under  the  circumstances  disclosed  by  the 
record,  and  that  the  determination  by  the  referee  that 
no  election  resulted  and  therefore  required  the  appoint- 
ment of  a  trustee  was  proper  and  the  order  of  the  court 
appealed  from  should  be  affirmed. 

Respectfully  submitted, 

Samuel  B.  Weinstein, 

Moe  M.  Tonkon, 

Attorneys  for  Appellee. 
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2  Wm.  II.  B.  Smith,  Jr.,  ct  al. 

POINT  A  ON  PAGE  5  OF  APPELLEE'S  BRIEF 
STATES  THAT 

Claims  for  legal  services  rendered  to  the  bankrupt, 
if  otherwise  valid,  are  provable  and  allowable  in 
bankruptcy.  Two  cases  and  a  citation  from  Reming- 
ton are  cited  as  authorities.  With  that  point  we  have 
no  quarrel.  Neither  the  textbook  citation  nor  the 
cases  state  or  infer  that  claims  of  attorneys  for 
services  rendered  the  bankrupt  may  be  voted  in  the 
selection  of  a  trustee.  The  case  of  Beale  vs.  Snead, 
cited  on  page  7  of  appellants'  brief,  is  direct  author- 
ity for  the  proposition  that  a  claim  for  services  ren- 
dered the  bankrupt  as  attorney  should  be  excluded 
from  voting  in  the  election  of  the  trustee.  That  case 
was  decided  in  1930  by  the  Circuit  Court  of  Appeals 
for  the  4th  Circuit  and  was  affirmed  by  the  Supreme 
Court.  The  Circuit  Court  of  Appeals  said  on  page 
970  in  81  Fed.  (2d)  as  follows : 

"As  Mr.  Catterall's  claim  was  for  services  ren- 
dered the  bankrupt  as  attorney,  it  was  properly 
excluded  from  voting  in  the  election  of  the  trus- 


tee." 


l& 


Based  upon  the  law  so  clearly  stated  the  referee 
should  not  have  permitted  the  Kavanaugh  claim 
to  be  voted.  However,  appellants  made  the  further 
objection  to  the  claim  that  the  consideration  should 
have  been  set  forth  in  detail  in  the  proof  of  claim 
and  for  want  thereof  the  proof  was  insufficient  for 
any  purpose.  That  leads  to  a  discussion  of  appellee's 
authorities. 


vs.  Clarence  X.  Bollrnbarh  3 

POINT  B  ON  PAGE  5  OF  HIS  BRIEF 

That  point  is  that  a  proof  of  claim  duly  verified 
asserting  a  claim  valid  on  its  face  is  prima  facie 
evidence  of  its  provability  and  allowability.  It  is 
true  that  a  proof  of  claim,  complete  on  its  face  and 
duly  verified  is  prima  facie  evidence  of  the  facts  set 
forth  therein.    The  rule  is  stated  as  follows  in 

()  Am.  Jur.  5(J7: 

"Care  and  particularity  are  required  in  the 
preparation  of  a  proof  of  claim,  for  it  is  both 
the  creditor's  pleading  and  his  evidence  and 
makes  for  him  a  prima  facie  case." 

This  is  the  rule  as  laid  down  in  Remington,  Col- 
lier and  numerous  authorities  cited  on  page  7  of 
appellants'  brief.  We  reassert  that  to  be  the  rule. 
But  none  of  the  citations  of  appellee  under  that  point 
(page  5  of  appellee's  brief)  state  that  where  the 
proof  of  claim  fails  to  state  the  facts  required  as  evi- 
dence, it  could  still  make  a  prima  facie  case.  It  is 
because  the  proof  of  claim  serves  the  purpose  of  a 
deposition  and  has  probative  effect  that  a  general 
statement  of  the  consideration  is  insufficient  to  per- 
mit the  claim  to  be  allowed.  Only  when  the  proof  of 
claim  does  contain  the  necessary  and  required  state- 
ment of  facts  can  it  serve  as  evidence.  Then  and  then 
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only  does  it  make  a  prima  facie  case  and  no  authori- 
ties have  been  cited  by  appellees  holding  otherwise1. 

In  all  of  the  cases  cited  by  appellee  under  Point 
I>  the  proofs  of  claim  were  sufficient.  Even  the  hist 
of  those  cases  did  state  to  a  reasonable  extent  whal 


4  Wm.  If.  B.  Smith,  Jr.,  ct  al. 

the  consideration  and  basis  were  for  the  claim.  That 
is  In  re  Hannevig,  10  Fed.  (2d  )  941,  from  which  we 
quote  as  follows: 

Quoting  from  page  941  : 

"The  claim  involved  is  in  the  sum  of  $320,364.80, 
which  is  alleged  to  be  due  from  the  bankrupt  on 
unpaid  subscriptions  on  account  of  the  purchase 
of  shares  of  stock  in  Hannevig's  Bank,  Limited, 
afterwards  known  as  British-American  &  Con- 
tinental Bank,  Limited.  The  claim  is  filed  by 
the  official  liquidator  of  the  bank,  which  is  in 
liquidation.  It  is  alleged  that  the  bank  allotted 
to  the  bankrupt  20,000  shares  of  5  pounds  each, 
and  that  $320,364.80  is  due  thereon.'' 


UNDER  POINT  C  ON  PAGE  6 

Appellee  in  his  brief  makes  a  point  that  where  a 
claimant  is  present  at  the  meeting  to  elect  a  trus- 
tee and  prepared  to  support  the  claim  it  is  not  error 
for  the  referee  to  allow  it  for  voting  purposes.  Three 
cases  are  cited  to  support  this  point.  The  first  is  the 
case  of  In  re  Louis  Elting,  Inc.,  4  F.  Sup.  732. 

In  that  case  the  proof  of  claim  did  not  contain 
a  detailed  statement  of  the  merchandise  sold  and 
delivered  by  the  creditor.  The  District  Court  for  the 
Southern  District  of  Xew  York  held  as  follows : 

"In  proceedings  for  election  of  a  trustee  in 
bankruptcy,  proof  of  claim,  although  not  setting 
forth  character  of  merchandise  sold  and  deliv- 
ered, was  sufficient  where  the  creditor  was 
present  and  supplied  necessary  information  and 
tendered  himself  for  further  cross-examination 
if  desired." 
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This  is  different  than  the  stated  point,  i.  e.,  that 
a  claimant  need  but  be  present  and  prepared  to  sup- 
port the  claim.  We  shall  come  back  to  that  case 
again  later. 

The  second  case  cited  under  Point  C  is  Baum- 
bauer  vs.  Austin,  186  F.  2(>0.  Perusal  of  that  case 
will  disclose  that  the  proof  of  claim  contained  a  de- 
tailed statement  of  the  basis  of  the  claim.  It  was 
sufficient  for  the  claimant  to  present  it  and  rest. 
This  made  a  prima  facie  case  and  there  was  insuf- 
ficient opposing  testimony  to  overcome  that  case. 
There  is  nothing  in  that  decision  to  modify  the  rule 
that  the  proof  of  claim  must  set  forth  the  considera- 
tion to  be  allowable. 

The  third  case  cited  under  Point  C  is  Steinmetz 
vs.  Grennon,  100  Ore.  (J25,  212  Pac.  532.  This  was  an 
action  by  one  partner  against  another  wherein  the 
parties  had  sold  a  partnership  business  and,  after 
going  over  their  accounts,  agreed  upon  the  balance 
due  from  one  to  the  other.  The  court  says  also  that 
where  the  parties  agree  on  the  balance,  the  law  will 
imply  a  promise  to  pay.  This  case  has  no  applica- 
tion to  the  instant  situation  as  will  be  shown  later 
herein  in  greater  detail. 


UNDER  POINT  D  ON  PAGE  6 

Two  cases  are  cited.  These  cases  hold  that  great 
weight  will  be  given  findings  of  fact  of  a  referee. 
We  do  not  quarrel  with  the  holding  in  those  cases. 


()  Wm.  IT.  B.  Smith,  Jr.,  ct  af. 

Hut  here  the  referee  did  not  have  a  hearing  or  make 
any  findings.  He  merely  held  as  a  matter  of  law 
that  the  proof  of  claim  was  sufficient.  We  shall  go 
into  this  also  in  greater  detail  shortly. 
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are  two  citations,  one  in  Remington  and  the  other 
a  U.  S.  Supreme  Court  case.  These  hold  that  the 
title  to  property  in  the  bankruptcy  estate  is  set  as 
of  the  date  of  the  filing  of  the  petition.  This  is  good 
policy  and  we  concur  in  that.  It  does  not  control  as 
to  proofs  of  claim  and  we  confess  that  there  are  no 
authorities  either  way  on  the  effect  of  executing  a 
proof  of  claim  and  power  of  attorney  before  adjudi- 
cation. The  question  therefore  is  purely  one  of  pol- 
icy. We  feel  that  no  good  purpose  can  be  served  by 
allowing  such  claims  until  amended.  Ultimately,  for 
dividend  purposes  the  claimant  can  either  file  a  new 
proof  or  amend  and  thereby  participate.  No  hard- 
ship will  therefore  result  from  adopting  the  policy 
for  which  we  contend. 

On  the  other  hand,  in  involuntary  cases  consid- 
erable time  often  elapses  between  the  filing  of  the 
petition  and  ultimate  adjudication.  If  proofs  of 
claim  can  be  properly  executed  before  adjudication 
ready  opportunity  is  afforded  someone  to  obtain 
claims  in  the  interest  of  the  bankrupt  while  the 
petitoning  creditors  are  engaged  in  obtaining  the 
involuntary  adjudication.  It  can  be  said  that  if  such 
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is  the  fact  the  claims  will  be  denied  the  right  to  vote 
anyhow.  It  is  important  to  prevent  wrongful  acts 
by  adopting  proper  policy,  and  such  procedure  is 
better  than  saving  "We'll  catch  the  culprit  anyhow.'' 
Too  often  the  direct  connection  with  the  bankrupt  is 
difficult  or  impossible  to  prove.  Why  give  the  bank- 
rupt such  opportunity,  especially  when  he  deems 
that  the  adjudication  is  probable?  The  bankrupt 
knows  who  and  where  his  creditors  are  long  before 
the  petitioning  creditors  learn  of  them.  He  can 
build  his  fences  while  the  petitioning  creditors  are 
laboring  to  prove  the  grounds  for  involuntary  ad- 
judication. It  should  not  be  overlooked  that  the  of- 
ficers and  attorneys  for  the  bankrupt  voted  or  at- 
tempted to  vote  for  the  same  candidate  who  was 
nominated  by  the  creditors  whose  proofs  were  exe- 
cuted prior  to  adjudication.  Nor  is  there  merit  to 
the  statement  that  at  the  time  those  proofs  were 
executed  all  that  needed  to  be  done  was  enter  the 
formal  order  of  adjudication.  There  was  then  pend- 
ing a  motion  to  dismiss  the  petition  notwithstand- 
ing the  adjudication.  Moreover,  the  verdict  of  the 
jury  covered  merely  the  question  of  insolvency  and 
commission  of  the  act  of  bankruptcy.  All  other  is- 
sues were  for  the  Court  to  decide.  (See  Section  10(a) 
of  the  Bankruptcy  Act.)  To  the  writer  of  this  brief 
presentation  of  the  issue  on  the  respective  motions 
to  dismiss  or  to  adjudicate  were  serious  matters  and 
not  mere  formalities. 
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ARGUMENT 

Now  let  us  meet  the  argument  set  forth  in  appel- 
lee's brief.  Let  us  return  to  the  Kavanaugh  claim. 

Appellants  objected  to  the  claim  and  the  objec- 
tion was  overruled.  The  referee  had  two  choices  be- 
fore him  when  that  objection  was  made.  He  had 
either  to  postpone  the  meeting  and  election  for  a 
future  date  until  a  hearing-  could  be  had  upon  the 
claim  or  he  had  to  conduct  a  hearing  then  and  there 
and  upon  that  hearing  make  a  determination  of  the 
claim.  In  this  instance  the  referee  did  neither.  He 
did  not  postpone  the  meeting,  he  did  not  conduct  a 
summary  hearing  and  take  evidence  upon  the  claim. 
Appellants'  Petition  to  Review  states  what  occurred. 
See  Transcript  of  Record,  page  11,  paragraph  XII 
and  first  part  of  paragraph  XIII,  which  says  as  fol- 
lows : 

"XII. 

"That  petitioners  objected  to  the  voting  of 
the  claim  presented  by  R.  N.  Kavanaugh,  among 
other  reasons,  on  the  ground  that  said  claim  was 
not  properly  itemized  and  that  the  consideration 
therefor  was  not  sufficiently  set  forth." 

"XIII. 

"That  said  objection  was  overruled  .  .  .  ." 

That  this  is  what  occurred  is  confirmed  by  the 
referee  when  he  stated  in  his  certificate  (see  page 
2  of  Transcript  of  Record)  as  follows  : 

"The  facts  stated  in  the  petition  for  review 
are  substantially  correct,  except  in  the  follow- 
ing particulars :" 
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Then  follow  five  exceptions,  none  of  which  denies 
the  statements  in  paragraphs  XII  and  XIII  of  (he 
Petition  to  Review  just  quoted.  The  referee  'did  not 
conduct  a  summary  hearing  or  take  evidence  upon 
the  claim  and  he  did  not  say  he  did.  The  referee  did 
set  forth  the  following  in  his  statement  of  the  Ques- 
tions Presented.  Commencing  at  the  last  paragraph 
on  page  5  of  Transcript  of  Record  : 

"(3)  Was  the  referee  in  error  in  permitting 
R.  N.  Kavanaugh,  Administrator  of  the  Estate 
of  J.  P.  Kavanaugh,  deceased,  to  vote  the  claim 
of  the  estate  in  the  sum  of  $2500.00  over  the  ob- 
jection of  the  petitioners  that  it  was  not  proper- 
ly itemized  and  the  consideration  therefor  not 
sufficiently  set  forth?" 

"With  respect  to  the  objections  to  the  Kava- 
naugh claim,  Mr.  Lenske  admitted  that  he  knew 
that  Judge  Kavanaugh  had  rendered  valuable 
services  to  the  bankrupt  some  years  ago  but  that 
he  was  of  the  opinion  that  the  amount  asked 
was  too  large.  Mr.  Kavanaugh  stated  that  state- 
ments had  been  rendered  to  the  bankrupt  for 
this  amount  over  a  period  of  years  and  that  it 
had  not  been  questioned  by  the  bankrupt.  The 
referee  ruled  that  he  would  (five  full  faith  and 
credit  to  the  sworn  statement  contained  in  tin- 
claim  and  that  Mr.  Kavanaugh  was  entitled  to 
rote  the  el  aim." 

R.  N.  Kavanaugh,  administrator  of  the  estate  of 
the  estate  of  .J.  P.  Kavanaugh,  did  not  offer  to  sup- 
ply the  want  of  testimony  in  the  proof  of  claim  and 
did  not  tender  himself  for  examination  thereon  as 
was  done  in  the  Louis  Kiting  ease,  supra,  and  the 
referee  did  not  say  or  find  that  R.  N.  Kavanaugh 
so  did. 
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Appellee  states  on  the  bottom  of  page  10  of  liis 
brief: 

"Moreover,  claimant,  R.  N.  Kavanaugh,  as 

administrator,  was  present,  was  subject  to  ex- 
amination and  cross-examination  and  under 
these  circumstances  it  has  been  held,  In  re  Louis 
Elting,  Inc.,  1  Fed.  Sup.  7:^,  that  it  would  re- 
move the  objection  that  the  claim  was  not  item- 
ized." 

Appellee  does  not  say  that  R.  N.  Kavanaugh  was 
examined  or  cross-examined  or  that  he  supplied  the 
necessary  information  and  tendered  himself  for  ex- 
amination. Yet  the  Louis  Elting  case,  the  sole  ex- 
ception to  the  vast  array  of  direct  authority  cited 
in  appellants'  brief  excuses  the  detailed  statement 
of  the  consideration  only 

"where  the  creditor  was  present  and  supplied  the 
necessary  information  and  tendered  himself  for 
further  cross-examination  if  desired. v 

What  did  R.  N.  Kavanaugh  do  or  say?  He  mere- 
ly gave  an  excuse  for  the  failure  to  make  the  neces- 
sary proof.  How  can  stating  that  bankrupt  had  not 
objected  to  statements  sent  to  bankrupt  satisfy  the 
want  of  proof  required  by  the  Bankruptcy  Act  and 
the  Supreme  Court  decisions? 

The  very  holding  in  the  Louis  Elting  case,  supra, 
is  a  departure  by  the  District  Court  for  the  Southern 
District  of  New  York  from  the  requirement  of  de- 
tailed statement  of  the  consideration  by  the  Supreme 
Court  decisions.  It  should  not  be  followed.  But  if  it 
is  followed  this  Court  should  not  further  relax  the 
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Law  by  holding  thai  if  an  excuse  for  doI  giving  the 
information  is  tendered  orally  instead  of  Hit'  infor- 
mation itself,  then  also  (he  requirement  of  the  Bank- 
ruptcy Act  wli  be  forgotten  or  overlooked. 

Appellee  draws  the  inference  from  the  bare  state- 
ment of  R.  X.  Kavanaugh  thai  statements  had  been 
rendered  to  the  bankrupt  for  $2500.00  over  a  period 
of  years  and  that  it  had  not  been  questioned,  consti- 
tuted an  account  stated.  In  the  first  place  it  is  not 
true  that  such  statements  had  been  rendered  to 
bankrupt  for  a  period  of  years  and  had  not  been 
questioned.  The  statement  itself  says  the  claim 
is  for  legal  services  rendered  between  May  1,  1935 
and  October  1,  1938.  The  bankrupt  was  in  receiver- 
ship before  such  period  of  time  could  elapse.  I>ut 
that  is  beside  the  point.  Permit  us  to  continue  in 
the  following  manner : 

1.  Was  the  proof  of  claim  itself  based  upon  an 
account  stated? 

No,  see  page  14  of  Transcript  of  Record. 

2.  Did  R.  N.  Kavanaugh  orally  or  otherwise 
change  the  proof  of  claim  from  one  Tor  an 
account  for  services  rendered  to  one  on  an 
account  stated? 

No. 

3.  Did  the  referee  find  at  the  time  and  rule  thai 
there  was  an  account  staled  or  thai  the  claim 
was  changed  to  one  on  an  account   stated? 
No. 
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Only  if  the  above  questions  could  be  answered  in 
the  affirmative  would  the  legal  question  arise  as  to 
whether  a  claim  on  an  account  stated  need  not  state 
the  consideration.  Not  one  such  authority  has  been 
cited  by  appellee;  whereas,  amongst  the  authorities 
cited  by  appellants  even  a  claim  based  upon  a  note, 
which  in  and  of  itself  imports  a  valid  consideration, 
must  nevertheless  set  forth  the  consideration  to  ef- 
fect sufficient  proof.  See  authorities  on  page  7  of 
appellants'  brief.  But  let  us  see  what  logic  there  is 
to  such  contention. 

The  purpose  of  Sec.  57(a)  of  the  Bankruptcy  Act 
and  Supreme  Court  General  Order  XXI,  as  stated 
by  the  Court  in  the  Matter  of  Creasinger,  17  A.B.R. 
538,  is  "to  enable  the  trustee  or  creditors  to  pursue 
any  proper  and  legitimate  inquiry  as  to  the  fairness 
and  legality  of  that  claim/' 

If  the  claim  is  filed  as  an  ordinary  account  with- 
out specifying  the  consideration  by  itemizing  the  ac- 
count, is  the  purpose  of  the  act  and  order  fulfilled 
by  the  claimant  shifting  to  the  contention  at  the  cru- 
cial moment  that  the  claim  is  based  upon  an  account 
stated  because  the  claimant  did  not  object  to  the 
statements  rendered?  Does  that  aid  creditors  in 
ascertaining  whether  the  claim  is  legitimate,  either 
in  whole  or  in  part?  Does  it  aid  a  referee  in  deter- 
mining the  validity  of  the  claim  without  further  in- 
quiry and  investigation?  On  the  contrary,  it  mere- 
ly attempts  to  avoid  the  direction  of  the  statute,  the 
order  and  the  Supreme  Court  rulings.    It  in  effect 
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says  that  when  it's  called  tweedledee  claimant  must 
give  forth  reasonable  testimony  and  information  to 

persons  entitled  to  it  in  writing  and  under  oath  and 
where  it  can  be  readily  seen  but  if  you  really  insist 
on  the  information,  well,  my  name  is  tweedledum 
and  1  don't  have  to  tell  you. 

May  we  quote  a  bit  more  from  In  the  Matter  of 
Creasinger,  supra  : 

"The  claims  are  so  meagre  and  general  in 
their  character  that  they  must  clearly  be  held 
insufficient.  It  is  not  even  apparent  therefrom 
whether  the  claim  is  upon  an  express  contract 
for  a  specific  amount  of  money  which  was  agreed 
upon  to  be  paid  by  the  bankrupt  to  Messrs.  Shinn 
for  their  services,  or  whether  it  is  upon  an  im- 
plied contract  for  the  reasonable  value  of  such 
services." 

We  now  come  to  the  question  of  what  effect  shall 
be  given  to  the  statement  of  counsel  for  some  of  the 
objecting  creditors  that  "he  knew  that  Judge  Kava- 
naugh  had  rendered  valuable  services  to  the  bank- 
rupt some  years  ago  but  that  he  was  of  the  opinion 
that  the  amount  was  too  large."  It  will  be  noted 
from  the  original  proofs  of  claim  on  file  with  the 
clerk  that  said  counsel  was  not  attorney  in  fact  for 
all  of  the  claimants  who  voted  for  Herbert  M.  role; 
that,  all  of  the  creditors  who  voted  for  him  did  ob- 
ject to  the  Kavanaugh  claim.  See  paragraph  XII  of 
page  11  of  Transcript  of  Kecord.  The  right  to  ob- 
ject to  a  claim  is  a  substantial  right  and  each  credi- 
tor has  that  right. 


14  Wm.  II.  H.  Smith,  Jr.,  ct  al. 

Vol.  2  Remington  |  Kli  Ed.)  page  (>09. 

'The  right  of  each  creditor  to  have  improper 
claims  excluded  from  allowance  and  therefore 
from  voting  is  a  substantial  right." 

Surely  the  creditors  not  represented  by  the  writ- 
er were  not  affected  in  their  rights  by  the  statement 
that  the  referee  attributes  to  him.  In  any  event  such 
statement  would  not  supply  the  want  of  sufficient 
evidence  in  the  proof  of  claim.  The  sufficiency  oi  an 
itemized  statement  has  a  direct  bearing  on  the 
amount  of  the  claim.  And  it  was  the  duty  of  the 
referee  to  deny  the  claim  regardless  of  who  "knew 
that  Judge  Kavanaugh  had  rendered  valuable  serv- 
ices to  the  bankkrupt." 

Vol.  2  Remington,  4th  Ed.  page  536. 

"A  claim  may  not  be  allowed  'provisionally' 
to  enable  a  creditor  to  participate  in  creditors' 
meetings,  but  must  either  be  allowed  or  disal- 
lowed absolutely." 

Vol.  2  Remington,  4th  Ed.,  Sec.  1007,  page  5.39. 

"If  the  claim  is  not  'duly  proved',  that  is  to 
say,  if  the  affidavit  for  proof  of  debt  be  not  cor- 
rect in  form,  ....  the  referee  should  not  'al- 
low' the  claim.1' 

"And  the  referee  should  not  allow  it  even 
though  no  party  in  interest  objects." 

In  re  Goble  Boat  Co.,  190  Fed.  92,  27  A.B.R. 

48. 

"A  referee  is  not  justified  in  allowing  a  claim 
against  an  estate  in  bankrkuptcy  when  the 
proofs  do  not  comply  with  the  statute  or  gen- 
eral orders  promulgated  by  the  Supreme  Court, 
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whether  creditors  or  the  trustee  raise  specific 
objections  to  the  sufficiency  of  the  proof  filed 
or  not." 

At  the  bottom  of  page  9  of  appellee's  brief  we 
find  the  statement  that  the  referee  heard  the  objec- 
tion to  the  Kavanaugh  claim  in  a  summary  manner. 
Appellee  makes  this  statement  in  error.  Neither  he 
nor  his  counsel  were  there.  They  cannot  speak  from 
personal  knowledge.  What  about  the  record  on  that 
point? 

1 .  Did  the  referee  say  or  find  that  he  conducted 
a  summary  hearing? 

No. 

2.  Did  the  referee  find  for  the  claimant  on  the 
merits  ? 

No. 

3.  What  did  the  referee  do  in  that  respect? 

He  merely  overruled  the  objections  made  by 
appellants  and  did  not  postpone  the  meeting 
to  hear  the  claim  on  its  merits  and  he  wrong- 
fully ruled  that  the  claim  was  sufficient  on  its 
face  when  he  said:  (page  6  of  Transcript  of 
record) 

"The  referee  ruled  that  he  would  give  full  faith 
and  credit  to  the  sworn  statement  contained  in 
the  claim.  .  .  ." 

All  proceedings  in  bankruptcy  before  a  referee 
are  in  their  nature  summary  and  :i  hearing  on  a 
claim  is  a  summary  hearing.  Ruling  on  the  suffi- 
ciency of  the  proof  of  claim  and  thereupon  promptly 
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allowing  it  is  not  conducting  a  summary  hearing.. 
The  rule  is  stated  in 

Vol.  1  Remington,  4th  Ed.,  page  61,  Sec.  27. 

u  While  proceedings  in  bankruptcy  may  he 
summary  they  should  not  be  so  summary  as  to 
deprive  a  party  of  those  fundamental  rights  and 
privileges  that  belong  to  every  citizen,  among 
which  are  the  rights  to  be  advised  of  the  demand 
made  upon  him  and,  after  being  so  advised  to 
have  a  reasonable  time  to  prepare  his  defense 
and  produce  his  witnesses." 

Vol.  1  Remington,  4th  Ed.,  page  60,  Sec.  27. 

uThe  bankrupt  act  contemplates  the  pro- 
ceedings in  bankruptcy  shall  progress  with  all 
reasonable  dispatch  compatible  with  the  due  and 
orderly  administration  of  justice  and  a  proper 
regard  for  the  fundamental  rights  of  the  citi- 
zen/' 

See  also  Lockman  v.  Lang,  132  Fed.  1,  12  A. 
B.R.  497. 

This  matter  is  not  one  of  formality  or  informal- 
ity, it  is  one  of  substance. 

In  the  District  Court's  opinion  we  find  this  state- 
ment (page  19  of  Transcript  of  Record)  : 

"Furthermore,  the  record  on  the  trial  of  the 
insolvency  petition  will  show  that  the  petition- 
ers introduced  testimony  as  to  the  validity  and 
amount  of  this  claim  in  order  to  show  insolven- 
cy. This  fact  does  not  create  an  estoppel,  be- 
cause the  trustee  is  bound  to  scrutinize  the  claim 
until  final  liquidation  if  he  discoArer  facts  which 
show  improper  allowance,  but  the  Referee  could 
consider  such  facts  to  determine  whether  the 
amount  of  the  claim  was  proper  for  allowances." 
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1.  Did  the  referee  consider  it? 
No. 

2.  Did  the  referee  say  that  he  considered  it? 
No. 

3.  Did  the  District  Judge  say  that  the  referee 
considered  it? 

No,  he  merely  stated  that  the  referee  could 
consider  it. 

The  fact  is  that  no  finding  or  conclusion  was 
reached  by  the  jury  on  the  validity  or  amount  of  the 
claim.  The  verdict  was  a  general  verdict  on  the  in- 
terrogatories submitted  and  it  did  not  depend  upon 
the  Kavanaugh  claim.  But  here  is  an  interesting 
sidelight. 

If  consideration  should  be  given  to  the  fact  that 
K.  N.  Kavanaugh  had  testified  as  to  the  Kavanaugh 
claim  and  the  referee  had  known  about  and  consid- 
ered that  fact,  what  should  have  been  his  reaction? 
He  should  have  held  that  one  who  had  testified  in 
behalf  of  a  claim  should  certainly  set  forth  the  de- 
tails showing  the  consideration  in  the  proof  of  claim 
and  if  not,  he  should  have  offered  himself  for  ex- 
amination and  tendered  the  missing  information  in- 
stead of  giving  an  excuse  for  not  tendering  the  evi- 
dentiary information. 
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REMINDERS 

1.  The  referee  should  not  appoint  a  trustee  un- 
less the  creditors  actually  fail  to  elect  one. 

In  the  Matter  of  Universal  Seal  Cap  Com- 
pany, 47  AJB.R.  (N.S.)  106,  D.C.  E.D.  of 
N.Y.  1941. 

2.  Under  the  authority  of  Beale  v.  Snead,  supra, 
uncontradicted  by  any  authority  cited  by  appellee, 
the  claim  of  an  attorney  for  services  rendered  the 
bankrupt  may  not  be  voted  for  a  trustee. 

3.  In  colloquial  language  we  can,  after  stating 
above  reminders  1  and  2,  say  "period",  but  in  an 
abundance  of  caution  we  add  the  following: 

4.  Where  authorities  are  lacking,  good  policy 
should  control  and  such  policy  should  not  include 
claims  obtained  before  adjudication. 

5.  What  counsel  for  some  but  not  all  of  the  ob- 
jecting creditors  "knew"  does  not  affect  the  rights 
of  the  others. 

6.  What  the  referee  could  have  considered  but 
didn't  should  be  ignored. 

7.  Several  excellent  authorities  were  cited  by  ap- 
pellants directly  on  the  point  that  proofs  of  claims 
for  attorney  fees  must  be  itemized  to  be  allowed  and 
not  one  was  cited  to  the  contrary  on  such  direct 
point. 
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8.  Even  if  there  were  no  objections  to  the  claims 
that  were  insufficient  on  their  face,  the  referee 
should  not  have  allowed  them. 

9.  The  referee  should  in  no  event  allow  claims 
"for  voting  purposes'1  that  should  not  be  allowed 
for  all  purposes. 

10.  If  the  requirement  of  itemization  of  claims 
for  legal  services  was  carried  out  and  as  a  result 
the  Kavanaugh  claim  was  filed  for  $2413.57  in  lieu 
of  the  luniped$25u0.00  and  the  claims  were  other- 
wise votable,  appellants  would  have  controlled  the 
election  by  a  clear  majority  in  both  number  and 
amount. 

11.  This  appeal  is  not  from  findings  of  a  referee 
but  a  clear  error  of  law  gleaned  from  his  own  Cer- 
tificate and  the  proofs  of  claim  that  accompanied  it. 

12.  Any  of  the  errors  committed  by  the  referee 
were  sufficient  to  give  appellants  a  clear  majority 
in  number  and  amount  and  the  right  of  election. 

Respectfully  submitted, 

REUBEN  G.  LENSKE, 

Attorney  for  Appellants. 


